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COMMENCING    DECEMBER    19,    1805. 


In  the  Matter  of  the  Claim  of  George  Clark,  Appellant,  v. 
The  Water  Commissioners  of  Amsterdam,  Respondent. 

1.  Statute  of  Limitations  —  Special  Proceeding.  Subdivisions  2 
and  3  of  section  382  of  the  Code  of  Civil  Procedure,  which  impose  the 
six  years'  limitation  upon  "an  action  to  recover  upon  a  liability  created 
by  statute,"  and  upon  "an  action  to  recover  damages  for  an  injury  to 
property/'  may  be  read  as  including  a  special  proceeding  as  well  as  an 
action  to  recover  upon  a  claim  as  therein  stated. 

2.  Eminent  Domain  —  Liability  foii  Compensation  —  Statute  of 
Ijmitations.  The  liability  to  pay  for  private  property  taken  for  a  public 
•use  is  a  liability  created  by  the  Constitution,  and  is  not  created  by  a  stat- 
ute which  empowers  a  municipality  to  take  land  and  provides  the  proced- 
ure by  which  compensation  is  to  be  obtained;  hence,  a  proceeding  by  a 
landowner  to  obtain  compensation  through  the  procedure  provided  by 
such  statute  is  not  a  proceeding  "  to  recover  upon  a  liability  created  by 
statute,"  and  is  not  within  the  six  years*  limitation  imposed  by  subdivision 
2  of  section  382  of  the  Code  of  Civil  Procedure. 

3.  Eminent  Domain  —  Compensation — Statute  of  Limitations. 
A  proceeding  by  an  owner  of  land  taken  for  a  public  use,  to  obtain  com- 
pensation for  the  land  taken  and  for  the  resulting  depreciation  in  his 
remaining  property,  through  the  procedure  provided  by  the  statute 
authorizing  the  taking,  is  not  a  proceeding  •'  to  recover  damages  for  an 
injury  to  property,"  and  hence  is  not  within  the  six  years'  limitation 
imposed  by  subdivision  3  of  section  382  of  the  Code  of  Civil  Procedure. 

4.  Village  of  Amsterdam  —  Land  Taken  for  Water  Supply — 
Compensation  —  Statute  of  Limitations.    The  six   years'  limitation 
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imposed  br  subdivisions  2  and  3  of  section  382  of  the  Code  of  Civil  Pro- 
cedure does  not  apply  to  a  proceeding  by  an  owner  of  land,  taken 'and 
appropriated  by  the  village  of  Amsterdam  for  the  purpose  of  obtaining  a 
water  supply,  under  chapter  101,  Laws  of  1881,  as  amended  by  chapter 
197,  Laws  of  1882,  to  obtain  compensation,  through  the  appointment  of 
commissioners  of  appraisal,  as  provided  by  those  acts,  where  the  village 
authorities  failed  to  apply  for  the  appointment  of  such  commissioners 
before  taking  the  land. 

5.  Appeal.  An  order  of  General  Term  reversing  an  order  of  Special 
Term  affirming  an  award  of  commissioners  appointed  on  the  application 
of  a  landowner,  to  appraise  his  compensation  for  land  taken  for  a  public 
use,  and  dismissing  the  whole  proceeding  and  leaving  the  applicant  with- 
out any  award  whatever,  is  appealable  to  the  Court  of  Appeals. 

In  re  Clark  v.  Water  Gomrs.  (74  Hun,  294),  reversed. 

(Argued  December  6,  1895;  decided  December  19,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  6, 
1893,  which  reversed  an  order  of  the  Special  Term  modifying 
and  confirming  as  modified  an.  award  of  commissioners  of 
appraisal. 

For  the  purpose  of  enabling  the  village  of  Amsterdam  to 
provide  the  citizens  thereof  with  a  supply  of  water  the  legis- 
lature passed  an  act  (Chap.  101  of  the  Laws  of  1881)  giving 
power  to  the  water  commissioners,  therein  provided  for,  to 
obtain  by  condemnation  the  necessary  lands,  tenements,  righta 
and  property.  That  act  was  amended  by  chap.  197  of  the- 
Laws  of  1882.  By  these  acts  the  water  commissioners  were 
empowered,  before  taking  possession  of  any  property,  to  apply 
to  the  Supreme  Court,  upon  notice  for  the  appointment  of 
commissioners,  to  determine  the  damages  that  might  be  sus- 
tained by  any  owner  by  reason  of  the  proposed  taking  of  his 
lands,  tenements,  hereditaments,  rights  or  property  for  the 
purpose  mentioned  in  the  acts  referred  to.  And  it  was  pro- 
vided in  amended  section  5  of  the  act  of  1882  that  in  case  the 
water  commissioners  failed  to  make  such  application  to  the 
court  "  before  taking  and  using  such  lands,  tenements,  here- 
ditaments, rights  or  property,"  then,  "  at  any  tune  after  the 
commissioners  took  possession  or  use  of  such  lands"  the 
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owner  might  serve  upon  the  commissioners,  and  all  others 
interested  in  the  question,  ten  days  notice  of  his  intention  to 
apply  to  the  court  for  the  appointment  of  commissioners  of 
assessment,  and  upon  such  application  the  court  was  empow- 
ered to  proceed  in  the  same  manner  as  though  the  application 
had*  been  made  by  the  water  commissioners..  The  commission- 
ers of  assessment  were  required  to  take  the  oath  provided  for 
by  the  Constitution,  and  were  directed  to  personally  examine 
each  parcel  of  land  or  other  property  to  be  taken  or  used,  and 
estimate  and  report  to  the  court  at  any  term  thereof  held  in 
said  district  the  several  sums  which  would  be  a  just  compensa- 
tion to  snch  owners  or  persons  interested  respectively  for  the 
appropriation  for  the  purposes  of  the  act  of  any  property, 
rights  or  privileges  that  might  be  so  required,  or  for  the  title 
or  nse  of  any  such  property. 

The  land  of  the  applicant  in  this  proceeding  was  taken  and 
appropriated  by  the  water  commissioners  under  these  acts  in 
September,  1882,  without  any  steps  having  been  taken  by 
thfem  to  have  the  amount  of  compensation  due  the  owner  for 
the  taking  of  such  property  appraised  according  to  the  provis- 
ions of  the  act.  The  land  thus  appropriated  has  remained  in 
the  possession  of  the  city  of  Amsterdam  through  its  water 
commissioners  from  that  time  onward,  and  no  proceeding  was 
taken  by  any  one  looking  towards  the  exacting  compensation 
for  the  property  of  the  owner  taken  by  the  water  commission- 
ers until  sometime  in  March,  1892,  not  quite  ten  years  from 
the  time  when  the  water  commissioners  originally  took  posses- 
sion of  that  property.  At  this  time  (March,  1892)  the  owner 
commenced  this  proceeding  under  the  acts  mentioned,  for  the 
purpose  of  obtaining  compensation  for  his  property  thus  taken 
by  the  city  for  public  purposes.  Under  those  acts  the 
owner,  upon  notice,  made  application  to  the  court  for  the 
appointment  of  commissioners  to  appraise  the  amount  of  his 
compensation  for  property  taken  and  appropriated,  and  upon 
a  hearing  of  such  application,  the  water  commissioners,  as  one 
ground  of  opposition,  set  up  the  Statute  of  Limitations  in  bar 
of  any  proceeding  whatever.     The  opposition  of  the  city  was 
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overruled,  the  commission  was  appointed,  took  evidence  and 
reported  the  amount  of  compensation  due  the  owner  for  the 
taking  of  his  property  by  the  water  commissioners,  which 
report  was  affirmed  at  the  Special  Term  and  the  order  entered 
thereon  was  reversed  by  the  General  Term  in  the  third 
department  and  the  proceedings  dismissed  on  the  ground  that 
fthe  bar  of  the  statute  was  a  conclusive  answer  to  the  appli- 
cant's petition. 

The  applicant  has  appealed  to  this  court. 

Andrew  J.  Nellis  for  appellant.  The  Statute  of  Limita- 
tions is  no  bar  to  this  proceeding,  (Laws  of  1882,  chap.  197, 
§  6  ;  Laws  of  1881,  chap.  101,  §  6  ;  BucJdin  v.  Ford,  5  Barb. 
393;  Hawley  v.  Whalen,  64  Hun,  550;  W.  W.  M.  Co.  v. 
Shanahan,  128  K  Y.  345  ;  1  R.  S.  [7th  ed.]  642,  §  48 ;  Mark 
v.  The  State,  97  N.  Y.  572.)  The  procedure  authorized  by 
section  5  of  chapter  101  of  the  Laws  of  1881,  as  amended  by 
chapter  197  of  the  Laws  of  1882,  is  applicable  to  the  case  at 
bar ;  and  is  not  repealed  by  the  Condemnation  Law,  section 
3383.  ^People  v.  Quigg,  59  N.  Y.  83  ;  Laws  of  1892,  chap. 
677 ;  In  re  S.  B.  R.  R.  Co.,  58  Hun,  497 ;  Const.  N.  Y.  art. 
1,  §  7.)  The  Supreme  Court,  by  its  order  appointing  the 
commissioners  on  the  appellant's  application,  decided  the  point 
of  the  Statute  of  Limitations  and  the  point  of  the  repeal  of 
this  statute  against  the  contention  of  the  respondent, 
the  board  of  water  commissioners;  and  its  decision  is 
the  settled,  law  of  this  case  and  not  reviewable  here 
or  at  General  Term.  (Code  Civ.  Pro.  §§  413,  1301; 
Reese  v.  Smyth,  95  N.  Y.  645 :  Dick  v.  Livingston,  41  Hun, 
455 ;  Piper  v.  Van  Buren,  27  Hun,  384 ;  Cowenhoven  v. 
Ball,  118  N.  Y.  231.)  The  objections  of  the  appellant  based 
upon  the  petition  and  the  want  of  certain  allegations  therein 
with  reference  to  the  diversion  of  water,  etc.,  are  futile.  (In 
re  Church,  92  N.  Y.  1 ;  Laws  of  1882,  chap.  197,  §  5 ;  In  re 
W.  S.  R.  R.  Co.,  29  Hun,  609.)  No  error  was  committed 
by  the  commissioners  of  assessment  in  allowing  interest  as  part 
of  the  just  compensation  to  be  made  to  the  petitioner.    (In  re 
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Widening  Watt  Street,  17  Barb.  617;  Wilson  v«  City  <tf 
Tray,  60  Hun,  183,  186 ;  Andrews  v.  J)ur^nt,  18  \N".  Y..49&; 
McCormick  v.  Perm.  C.  B.  B.  Co.,  49  N.Y.  3Q4, 310.;  0yde 
v.  /Siton^,  7  Wend.  354.)  The  award  of  tfye  commissioners,  df 
appraisement  has  been  confirmed  by  the  Supreme,, Court  at 
Special  Term  ;  it  is  based  upon  correct  principles,  and  upon 
this  appeal  it  should  not  be  disturbed  for  technical  errors,  if 
there  be  any,  in  the  admission  or  rejection  of  testimony.  {In 
re  S.  C.  dk  D.  B.  B.  Co.,  45  N.  Y.  S.  K.  66 ;  In  re  B.  &  G. 
B.  B.  Co.,  37  N.  Y.  S.  K.  343 ;  In  re  Thompson,  14  N.  Y. 
S.  K.  522 ;  In  re  N.  Y.,  etc.,  B.  B.  Co.,  22  N.  Y.  S.  R  839 ; 
In  re  Boston  Boad,  27  Hun,  409 ;  In  re  N.  T.  &  B.  Bridge, 
137  N.  Y.  95,  98.)  Objection  was  made  by  the  water  com- 
missioners at  General  Term  that  the  court  at  Special  Term 
had  no  power  to  amend  or  change  the  award,  but  this  objec- 
tion cannot  avail.     (Laws  of  1882,  chap.  197.) 

E.  Countryman  for  respondent.  The  claim  of  the  appel- 
lant is  barred  by  the  Statute  of  Limitations.  (Laws  of  1871, 
chap.  101,  §  5 ;  Laws  of  1882,  chap.  197,  §  6  ;  Code  Civ.  Pro. 
§§  382,  414,  .415;  Smith  v.  People,  47  N.  Y.  330  ;  Embury 
v.  Connor,  3  N.  Y.  511 ;  Phyfe  v.  Eimer,  45  N.  Y.  102 ; 
Mark  v.  The  State,  97  JT.  Y.  573 ;  In  re  P.  B.  Co.,  108  N. 
Y.  483 ;  Bogers  v.  Bradshaw,  20  Johns.  735 ;  Wheeloek  v. 
Pratt,  4  Wend.  648,  649 ;  Polly  Case,  9  Barb.  449 ;  Bex- 
ford  v.  Knight,  11  N.  Y.  308 ;  Chapman  v.  Gates,  54  N.  Y. 
133 ;  Bider  v.  Stryker,  63  N.  Y.  136 ;  In  re  U.  S,  96  N.  Y. 
227 ;  Laws  of  1881,  chap.  101,  §  3 ;  3  Sedg.  on  Dam.  §  1J49.) 
The  objections  interposed  by  the  appellant  that  the  question 
of  the  Statute  of  Limitations  is  not  presented  to  the  court, 
or  involved  in  this  appeal,  because  the  notice  of  appeal  does 
not  in  terms  refer  to  the  preliminary  order  of  the  Special 
Term  appointing  the  commissioners  to  ascertain  and  award 
the  damages ;  and  that  the  order  appointing  the  commis- 
sioners is  an  intermediate  order,  which  must  be  speci- 
fied in  the  notice  of  appeal,  are  untenable.  (In  re  Argxis 
Co.,  138   X.   Y.  566;   In  re  S.   B.   B.   B.    Co.,   146   N. 
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Y.  352;  Proctor  v.  SouUier,  82  Hun,  353;  Stryker 
v.  Kelly,  7  Hill,  19 ;  In  re  Donnelly,  121  N.  Y.  9 ;  Laws  of 
1881,  chap.  101 ;  Laws  of  1882,  chap.  197;  In  re  U.S.,  96 
N.  Y.  227 ;  W.  M.  M.  Co.  v.  Shanahan,  128  N.  Y.  346.) 
This  court  has  no  power  to  review  the  decisions  of  the  Gen- 
eral Term  rendered  upon  an  appraisal  and  report  of  commis- 
sioners to  assess  the  damages.  {In  re  Watson,  128  N.  Y.  600; 
In  re  S.  B.  R.  R.  Co.,  141  N.  Y.  532 ;  143  N.  Y.  253 ;  In  re 
Board  of  Street  Opening,  133  N.  Y.  436 ;  Marvin  Case,  85 
K  Y.  278,  284 ;  Delandv.  Richardson.,  4  Den.  95  ;  Gillespie 
v.  Torrence,  4  Bosw.  46 ;  Scott  v.  Pilkington,  15  Abb.  Pr. 
280 ;  Scott  v.  Morgan,  94  K  Y.  508,  515 ;  People  v.  Super- 
visors, 70  K  Y.  228 ;  Allard  v.  Greasert,  61 N.  Y.  1, 4 ;  Simar 
v.  Canaday,'5S  K  Y.  298;  Ward  v.  Craig,  87  N.  Y. 
550.)  The  commissioners  of  assessment  adopted  an  improper 
rule  of  damages  and  an  erroneous  theory  of  valuation,  receiv- 
ing evidence  of  alleged  injuries  to  property  not  set  forth  in 
the  petition  or  claim,  and  not  allowable  as  compensation  for 
the  property  appropriated  ;  and  these  errors  resulted  in  an 
award  of  damages  grossly  excessive.  (Stacey  Case,  86 
Hun,  441,  452-460 ;  In  re  IT.  Y.  C.  A  II.  R.  R.  R.  Co., 
70  K  Y.  191 ;  In  re  Water  Commissioners,  96  N.  Y.  351 ; 
In  re  W.  S.,  etc.,  R.  R.  Co.,  37  Hun,  317;  T.  i&  B.  R.  Co. 
v.  Lee,  13  Barb.  169 ;  In  re  N.  Y,  L.  cfe  W.  R.  Co.,  27  Hun, 
151 ;  In  re  N.  Y,  L.  &  W.  R.  Co.,  29  Han,  1 ;  In  re  W. 
S.  R.  R.  Co.,  29  Hun,  609,  612 ;  In  re  El,  R.  Co.,  76  Hun, 
375 ;  Barnard  Case,  9  Hun,  104 ;  In  re  N.  Y.  El.  R.  Co., 
36  Hun,  427 ;  Bohn  v.  E.  R.  Co.,  129  N.  Y.  576 ;  Gould  on 
Waters  [2d  ed.],  §  204;  Cary  v.  Daniels,  3  Mete.  466; 
Ilamer  v.  B.  II  W.  Co.,  78  Maine,  127 ;  In  re  Folmsbee,  142 
K  Y.  118 ;  In  re  Stark,  50  Hun,  385 ;  In  re  Thompson,  43 
Hun,  416.)  If  it  should  be  held  by  this  court  that  it  can- 
not review  questions  involving  the  amount  or  relating  to 
the  question  of  damages  where  the  award  has  been  confirmed 
by  the  Special  Term,  that  rule  does  not  apply  to  a  case  like 
this  where  the  order  changes  the  award,  or  in  any  case  where 
such  award  is  increased  or  diminished  in  amount.     {In  re  JV. 
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R.  W.  W.  Co.  v.  Wood,  41  How.  Pr.  53 ;  In  re  Middletown, 
82  N.  Y.  196 ;  Laws  of  1887,  chap.  264.) 

Peckham,  J.  We  think  the  General  Term  erred  in  hold- 
ing that  the  Statute  of  Limitations  constituted  any  bar  to  this 
proceeding.  It  is  objected  to  a  recovery  that  the  proceeding 
is  one  to  recover  upon  a  liability  created  by  statute,  and  that 
it  is  also  one  to  recover  damages  for  an  injury  to  property. 
The  claim  is  made  under  subdivisions  2  and  3  of  section  382 
of  the  Code  of  Civil  Procedure,  by  which  the  petitioner's 
cause  of  action,  if  of  the  nature  above  described,  would  be 
barred  after  six  years  had  elapsed  from  the  time  the  proceed- 
ing might  have  been  commenced.  It  will  be  seen  that  the 
2nd  and  3rd  subdivisions  of  the  above  section  382  refer  in 
terms  to  an  action,  but  by  section  414  it  is  provided  that  "  the 
provisions  of  this  chapter  apply  and  constitute  the  only  rules 
of  limitation  applicable  to  a  civil  action  or  special  proceeding, 
except  in  one  of  the  following  cases."  The  exception  does 
not  apply  to  this  case.  And  by  section  415  the  periods  of 
limitatior\  are  to  be  computed  from  the  time  of  the  accruing 
of  the  right  to  relief  by  action,  special  proceeding,  defense 
or  otherwise,  to  the  time  when  the  claim  for  relief  is  actually 
interposed  by  the  party  as  a  plaintiff  or  defendant  in  a  par- 
ticular action  or  special  proceeding.  Section  382  may  be 
read,  therefore,  as  to  its  subdivisions  2  and  3  as  if  it  included 
a  special  proceeding  as  well  as  an  action  to  recover  upon  a 
claim  as  therein  stated. 

We  are  of  the  opinion  that  this  proceeding  comes  under 
neither  subdivision  of  the  section  above  quoted.  It  is  in  no 
sense  a  proceeding  to  recover  upon  a  liability  created  by  stat- 
ute. The  liability  in  this  case  is  a  liability  to  make  compensar 
tion  to  the  owner  of  lands  and  property  taken  by  the  water 
commissioners  under  the  provisions  of  the  statutes  above 
quoted.  The  liability  to  pay  for  property  taken  is  not  cre- 
ated by  either  statute.  It  is  a  constitutional  liability  instead 
of  a  mere  statutory  one.     The  Constitution  prohibits  the  tak- 
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ing  of  private  property  for  public  use,  without  due  compen- 
sation being  made  therefor.  The  legislature  in  giving  to  the 
city  of  Amsterdam  or  its  agents  in  its  behalf  the  right  to  take 
property  for  public  use,  and  in  providing  the  proper  proceed- 
ing to  be  followed  in  the  taking  of  such  property  was  creating 
no  statutory  liability  whatever.  It  was  simply  delegating  the 
power  to  take  the  land  and  providing  the  procedure  by  which 
the  land  might  be  taken  and  the  constitutional  liability  to  make 
due  compensation  might  be  carried  out  and  enforced.  Such 
a  liability,  we  think,  does  not  come  within  the  second  subdi- 
vision of  section  382.  The  statute  did  not  itself  create  the 
liability,  although  the  compensation  was  to  be  collected  by 
means  of  the  procedure  provided  for  by  it. 

Nor  is  it  a  proceeding  to  recover  damages  for  an  injury  to 
property,  as  provided  for  in  subdivision  3  of  this  section.  It 
is  not  a  proceeding  to  recover  damages  for  anything.  The 
water  commissioners  have  not  injured  the  plaintiffs  property 
and  he  seeks  to  recover  no  damages  Tor  any  injury  to  it 
within  the  meaning  of  the  limitation  statute.  What  he  seeks 
is  compensation  in  the  shape  of  payment  for  the  value  of  the 
property  appropriated  and  taken  by  the  city  of  Amsterdam, 
through  its  authorized  officials,  and  the  resulting  depreciation 
in  value  of  the  remaining  property.  It  all  comes  under  the 
head  of  liability  to  make  compensation  for  property  taken.* 
By  statute  they  had  a  right  to  take  such  property  upon  pay- 
ment being  made,  and  when  payment  is  made  the  title  would 
pass,  and  although  the  water  commissioners  had  a  right  to 
initiate  the  proceedings  themselves,  yet  not  having  done  so 
the  owner  himself  could,  under  the  same  statute,  inaugurate 
them.  They  are  proceedings  in  either  instance  to  provide  for 
compensation  and  obtain  payment  for  property  taken,  not  to 
recover  damages  simply  for  property  injured.  The  section  of 
the  statute  under  discussion  does  not,  therefore,  apply  to  this 
case. 

The  only  other  section  which  might  be  applicable  is  section 
388,  which  provides  that  an  action,  the  limitation  of  which  is 
not  specially  prescribed  in  this  or  the  last  title,  must  be  com- 
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menced  within  ten  yeare  after  the  cause  of  action  accrues. 
The  answer  to  that  provision  lies  in  the  fact  that  the  proceed- 
ings here  were  commenced  before  the  expiration  of  the  ten 
years  provided  for  therein. 

Again,  the  counsel  for  the  respondents  here  contends  the 
order  of  the  General  Term  is  not  appealable  to  this  court.  If 
the  General  Term  had  affirmed  the  Special  Term  and  the  city 
of  Amsterdam  desired  to  review  here  the  amount  of  the 
appraisal,  the  court  could  not  hear  the  appeal.  But  the  order 
of  the  General  Term  reversing  and  dismissing  the  whole  pro- 
ceeding and  leaving  the  applicant  without  any  award  what- 
ever, is  appealable  to  this  court,  and  we  have  never  held  to 
the  contrary. 

We  have  looked  through  the  record,  and  though  possibly 
there  may  have  been  some  evidence  allowed  which,  upon  a 
strict  construction  of  the  rules  of  evidence  applicable  to  a  jury 
trial  at  common  law  ought  not  to  have  been  admitted,  yet  we 
are  quite  clear  in  the  view  that  the  admission  of  such  evidence 
ought  not  to  effect  a  reversal  of  the  award.  It  may  be  too 
that  the  commissioners  were  quite  liberal  in  their  allowance  to 
the  petitioner,  but  with  that  we  cannot  interfere. 

We  think  upon  the  whole  that  substantial  justice  was 
done  in  this  case  by  the  Special  Term,  and  the  order  of  the 
General  Term  should  be  reversed  and  that  of  the  Special 
Term  affirmed,  with  costs  to  the  appellant  in  all  courts. 

All  concur. 

Ordered  accordingly. 


Edward  Marshall,  Respondent,  v.  George  R.  Sherman, 

Appellant. 

1.  Stockholders'  Liability — Constitution  and  Statutes  of  Kansas. 
The  provision  of  the  Constitution  of  the  state  of  Kansas,  that  "  Dues  from 
corporations  shall  he  secured  hy  individual  liability  of  the  stockholders  to 
an  additional  amount  equal  to  the  stock  owned  hy  such  stockholders;  and 
such  other  means  as- shall  he  provided  hy  law,"  is  not  self -executing,  and 
of  itself  creates  no  liability,  but  contemplates  legislation  to  make  it  effec- 
tual; and  when  statutes  to  that  end  have  been  enacted,  and  an  action  is 
brought  to  enforce  the  individual  liability  of  a  stockholder  by  a  complaint 
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which  sets  forth  both  the  Constitution  and  the  statutes,  the  action  is 
to  be  deemed  one  to  enforce  the  statutes  and  not  the  Constitution. 

2.  Foreign  Corporation — Stockholders'  Liability.  The  general 
rule  is  that  the  statutory  liability  of  stockholders  in  foreign  corporations 
for  debts  of  the  corporation  cannot  be  enforced  except  at  the  domicile  of 
the  corporation  when  the  law  of  the  domicile  provides  the  remedy. 

3.  Foreign  Corporation  —  Stockholders'  Liability.  The  liability 
of  a  stockholder  in  a  corporation  of  another  state  for  the  debts  of  the  cor- 
poration, in  case  of  its  insolvency,  created  by  the  statutes  of  such  state, 
while  not  penal  in  its  nature,  is  not  a  liability  arising  upon  contract  in  the 
general  sense;  and,  it  seems,  that  an  action  to  enforce  such  liability  in  this 
state  is  not  maintainable  upon  the  theory  that  the  liability  is  contractual 
and  primary. 

4.  Liability  under  Foreign  Statute  —  Local  Enforcement.  The 
doctrine,  that  when  the  statutes  of  a  state,  which  create  a  liability  on  the 
part  of  stockholders  for  the  debts  of  insolvent  corporations,  upon  certain 
conditions  and  under  certain  circumstances,  also  provide  a  special  and 
peculiar  remedy,  such  remedy  must  be  followed  and  the  proceedings  for 
its  enforcement  must  be  within  the  local  jurisdiction  and  by  the  judicial 
department  of  the  sovereignty  which  enacted  the  law  and  created  the  cor- 
poration, may  be  invoked,  whether  the  liability  is  penal  in  its  nature  or 
arises  from  the  implied  obligation  assumed  by  the  purchase  of  stock. 

5.  Stockholders'  Liability  under  Kansas  Statutes.  If  a  right  of 
action,  unknown  to  the  common  law  and  existing  only  by  force  of  the 
stiit utes  of  another  state  —  such  as  the  right  of  action  created  by  the  stat- 
utes of  the  state  of  Kansas,  which  provide,  among  other  things,  that  the 

I  plaintiff  in  an  unsatisfied  execution  against  a  corporation  of  that  state 
may  proceed  by  action  to  charge  the  stockholders  with  the  amount  of  his 
judgment  —  can  be  enforced  anywhere  except  in  the  local  jurisdiction, 
where  the  corporation  is  domiciled  and  in  which  the  statutory  enactments 
exist,  an  action  to  enforce  such  liability,  if  maintainable  under  any  cir- 
cumstances in  the  state  of  New  York,  must  be  in  such  form  and  by  such 
modes  of  procedure  as  stockholders'  liabilities  created  under  our  own  stat- 
utes are  enforced  against  our  own  citizens. 

6.  Stockholders'  Liability  under  Kansas  Statutes.  The  stock- 
holders' liability  created  by  the  Kansas  statutes  cannot,  in  any  event,  be 
enforced  by  an  action  at  law  by  a  single  creditor  against  a  single  stock- 
holder for  the  recovery  of  a  specific  sum  of  money,  in  the  State  of  New 
York,  in  which  state  a  stockholder's  statutory  liability  can  be  enforced 
only  by  a  suit  in  equity,  brought  by  or  in  behalf  of  all  the  creditors 
against  all  the  stockholders,  wherein  the  amount  of  the  liability  and  all 
the  equities  can  be  ascertained  and  adjusted. 

7.  Domicile  op  Corporation  —  Exclusive  Jurisdiction.  It  is  the 
manifest  intention  of  the  Kansas  statutes  creating  a  personal  liability  on 
the  part  of  stockholders  of  insolvent  corporations  of  that  state,  that  such 
liability  should  be  enforced  by  a  proceeding  in  equity  for  an  accounting, 
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to  which  all  the  stockholders  are  parties,  in  the  courts  of  that  state,  where 
alone  complete  justice  to  all  interested  can  be  done. 

8.  Comity  amoxu  States.  A  right  of  action  to  enforce  a  personal 
liability  of  a  stockholder  for  the  debts  of  a  corporation,  given  and  created 
only  by  the  statutes  of  the  state  of  the  corporation's  domicile,  is  not 
enforceable  in  another  state  upon  any  obligation  of  comity. 

9.  Enforcement  of  Foreign  Statute  —  Injustice  to  Citizens. 
When  the  courts  of  this  state  are  asked  to  administer  statutes  of  another 
state,  such  as  those  of  the  state  of  Kansas  creating  a  personal  liability  on 
the  part  of  stockholders  for  the  debts  of  insolvent  corporations,  and  can 
see  that  the  case  is  surrounded  by  such  complications  and  the  circum- 
stances are  such  that  it  cannot  be  done  without  injustice  to  our  own 
citizens,  or  that  it  will  be  impossible  to  do  full  and  complete  justice  to 
all  the  parties  in  interest,  it  is  reasonable  and*  just  to  decline  to  administer 
them  at  all. 

Marshall  v.  Sherman  (84  Hun,  186)  reversed. 

<Argued  December  9,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  12,  1895,  which  affirmed  an  interlocutory 
judgment  in  favor  of  plaintiff  entered  upon  an  order  overrul- 
ing a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Chester  B.  McLaughlin  for  appellant.  The  defendant  is 
liable,  if  at  all,  solely  by  reason  of  the  provisions  of  the  Con- 
stitution and  statutes  of  the  state  of  Kansas  set  forth  in  the 
complaint.  (S.  L.  C.  JV.  Batik  v.  Hendrickson,  40  N.  J.  L. 
52 ;  Seymour  v.  Sturgess,  26  X.  Y.  134  ;  98  N.  Y.  377 ; 
Fagan  v.  Strong,  17  C.  P.  Rep.  438 ;  Throop  v.  Hatch,  3 
Abb.  Pr.  23  ;  Cliase  v.  Lord,  77  N.  Y.  1 ;  Barnes  v.  Wheaton, 
80  Hun,  1-6.)  The  provision  of  the  Constitution  of  the  state 
of  Kansas  set  out  in  the  complaint  does  not  create  any  liability 
against  the  defendant.  (Morley  v.  Thayer,  3  Fed.  Rep.  737 ; 
Nimich  v.  M.  L  W.  Co,,  25  W.  Va.  184 ;  Groves  v.  Slaugh- 
ter, 15  Pet.  [U.  S.]  449 ;  French  v.  Teschemaker,  24  Cal.  518  ; 
Fusz  v.  Sjpaunhorst,  67  Mo.  256 ;  May  v.  Black,  77  Wis.  101 ; 
Barnes  v.  Wheaton,  80  Hun,   8 ;  Holmes  v.  Broughton,  10 
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Wend.  77 ;  Walker  v.  Maxwell,  4  Mass.  104 ;  CoUett  v.  Keith,  2 
East,  260.)  This  action  cannot  be  maintained  in  the  courts  of 
this  state  because  the  remedy  afforded  by  the  statutes  pleaded 
is  purely  statutory  and  can  be  availed  of  only  within  the  state  of 
Kansas.  (Cook  on  Stockholders  [3d  ed.],  chap.  12 ;  Barnes  v. 
Wheaton,  80  Hun,  8 ;  Fowlei*  v.  Lamson,  147  111.  472  ;  Bank 
of  If.  A.  v.  Rindge,  154  Mass.  203  ;  Lowry  v.  Ininan,  46  N.  Y. 
119 ;  Christensen  v.  Eno,  106  N.  Y.  103 ;  F.  N.  Bank  v. 
FrancByn,  120  U.  S.  747;  May  v.  Black,  77  Wis.  101; 
Morley  v.  Thayer,  3  Fed.  Rep.  737 ;  Nimick  v.  M.  I.  W. 
Co.,  25  W.  Va.  184;  Patterson  v.  Lynde,  112  111.  196;  Pol- 
lard v.  Bailey,  87  U.  S.  526 ;  Erickson  v.  Nesmith,  4  Allen, 
233 ;  Thompson  on  Stockholders,  §  56 ;  Cook  on  Stock  & 
Stockholders,  §§  219,  520 ;  Young  v.  Farwell,  139  111.  326  ;. 
Scmson  v.  Donkersley,  37  Mich.  184;  Peck  v.  Miller,  39 
Mich.  594 ;  Thompson  v.  R.  S.  Bank,  19  Nev.  103 ;  Lynch 
v.  M.  IT.  Bank,  22  W.  Va.  555 ;  Mann  v.  Pentz,  3  K  Y. 
415 ;  Griffith  v.  Mangam,  73  K  Y.  611.)  The  action  can- 
not be  maintained  because  there  is  no  allegation  in  the  com- 
plaint that  judgment  has  been  obtained  and  execution  issued 
against  the  Miltonvale  State  Bank  in  this  state,  or  that  the 
receiver  has  not  sufficient  property  to  pay  the  claim  in  f  ulL 
(Walser  v.  Selingham,  13  Fed.  Rep.  415;  AT.  T  W.  Co.  v. 
Bdlou,  146  U.  S.  517;  G.  R.  Mill  v.  BeUou,  42  Fed.  Rep. 
749 ;  R.  M.  N.  Bank  v.  Bliss,  89  K  Y.  342 ;  Cook  on 
Stock.  §  223;  McElmoyU  v.  Cohen,  13  Pet.  312.)  An 
action  at  law  cannot  be  maintained  by  a  judgment  creditor  of 
an  insolvent  corporation  organized  under  the  statutes  of 
Kansas  against  a  single  stockholder  to  recover  the  personal 
liability  therein  provided.  {Terry  v.  Little,  101  U.  S. 
216;  Pollard  v.  Bailey,  20  Wall.  520;  Homor  v.  Hen- 
ning,  93  U.  S.  228 ;  Patterson  v.  Lynde,  106  U.  S.  520 ; 
Stone  v.  Chisolm,'  113  U.  S.  302 ;  Griffith  v.  Mangam, 
73  K  Y.  611;  Mann  v.  Pentz,  3  N.  Y.  416;  Morgan 
v.  HT.  Y  &  A.  R.  R.  Co.,  10  Paige,  290;  Bank  of  N. 
A.  v.  Rindge,  154  Mass.  203;  Post  v.  T,  etc.,  R.  R. 
Co.,  144  Mass.  341 ;    N.  II.  II.  N.   Co.  v.  L.  S.  Co.,  142 
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Mass.  349 ;  Nimick  v.  M.  I.  W.  Co.,  25  W.  Va.  184 ;  CoXburn 
v.  White,  14  Wis.  700 ;  Smith  v.  Huckabee,  53  Ala.  191 ; 
Friend  v.  Powers,  93  Ala.  114;  Banick  v.  Gifford,  47  Ohio 
St.  181 ;  Allen  v.  Walsh,  25  Minn.  543 ;  N.  Bank  v.  St. 
Anthony,  63  N.  W.  Rep.  1068 ;  Cook  on  Stock.  §  222 ; 
Thompson  on  Corp.  §§  3431,  3432.)  '  The  claim  of  the  respond- 
ent, that  section  44  of  the  Kansas  statutes  authorizes  plaintiff 
to  maintain  this  action,  has  no  foundation.  (Rodermimd  r. 
Clark,  46  K  Y.  354 ;  Boots.v.  Ferguson,  46  Hun,  129.) 

Frank  JV.  Hagar  for  respondent.  This  action,  being  a 
legal  action,  must  be  brought  against  a  single  stockholder,  and 
the  courts  of  Kansas  have  so  held.  (D.  G.  Co.  v.  Abbey,  44 
Kans.  415 ;  V.  Bank  v.  S.  Society,  28  Kans.  425  ;  Howell  v. 
Manglesdorf,  33  Kans.  194 ;  Weeks  v.  Love,  50  K  Y.  568 ; 
Wheeler  v.  Miller,  90  K  Y.  353 ;  Mathes  v.  Neidig,  72  N. 
Y.  100 ;  Farnsworth  v.  Wood,  91  K  Y.  308 ;  Mason  v.  IT. 
Y.  S.  M.  Co.,  27  Hun,  307 ;  Billings  v.  Trask,  30  Hun, 
314;  Gibbs  v.  Davis,  8  South.  Rep.  363;  Aldrich  v.  A.  C. 
Co.,  32  Pac.  Eep.  756 ;  Perry  v.  Turner,  55  Mo.  418;  Cook 
on  Stock.  [3d  ed.]  §  221.)  There  is  no  improper  joinder  of 
parties.  (Code  Civ.  Pro.  §§  484,  485 ;  'Brass  v.  Comstock,  38 
N.  Y.  21 ;  Nichols  v.  Drew,  94  K  Y.  26.)  Judgment  against  the 
Miltonvale  State  Bank  in  this  state  is  not  necessary.  (1  Cook  on 
Stock.  §  219 ;  $Mlington  v.  Rowland,  53  N*.  Y.  371 ;  Hard- 
man  v.  Sage,  124  N.  Y.  25 ;  Hirshfeld  v.  Bopp,  145  K  Y.  84 ; 
2  Morawetz  on  Corp.  §  883 ;  R.  M.  N.  Co.  v.  Bliss,  89  N. 
Y.  342 ;  23  Am.  &  Eng.  Ency.  of  Law,  888 ;  N.  P.  Bank 
v.  Remsen,  23  J.  &  S.  144.)  The  statutes,  as  to  the  stock- 
holder's liability,  set  f orth  in  the  complaint  upon  which  this 
action  is  based,  have  as  to  the  defendant's  liability  in  similar 
suits  be6n  uniformly  sustained  by  the  Supreme  and  highest 
court  of  the  state  of  Kansas.  ( V.  Bank  v.  S.  Society,  28 
Kans.  423 ;  Howell  v.  Manglesdorf,  33  Kans.  194 ;  D.  G.  Co. 
v.  Abbey,  44  Kans.  415  ;  S.  Assn.  v.  G*Brien,  51  Hun,  45  ; 
M.  Bank  v.  Boardinan,  47  Hun,  136 ;  Jessup  v.  Carnegie, 
89  N.  Y.  441.)     The  theory  of  defendant's  attorneys  that  a 
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constitutional  provision  is  not  enforceable  as  ordinary  law, 
but  may  simply  empower  or  restrict  the  action  of  the  legisla- 
ture, and  that  this  particular  provision  of  the  Constitution  of 
Kansas  should  be  reiterated  by  statutes  in  order  to  be  effective, 
is  untenable.  (Endlich  on  Interp.  Stat.  711 ;  Const.  N.  Y. 
art.  2 ;  Willis  v.  S.  P.  S.  Co.,  48  Minn.  140 ;  16  Minn.  373 ; 
25  Minn.  543  ;  40  Minn.  213 ;  40  tf.  W.  Rep.  1620  ;  Mohr 
v.  K  Co.,  40  Minn.  343 ;  41  N.  W.  Rep.  1074 ;  Arthur  v. 
Willius,  44  Minn.  409  ;  46  N.  W.  Rep.  851 ;  48  N.  W.  Rep. 
528 ;  State  v.  Weston,  4  Neb.  216  ;  Thomas  v.  Owens,  4  Md. 
189  ;  Reynolds  v.  Taylor,  43  Ala.  420  ;  Miller  v.  Marx,  55 
Ala.  332 ;  People  v.  Hoge.  55  Cal.  612 ;  Gibbs  v.  Davis,  25 
South.  Rep.  633 ;  57  Fed.  Rep.  281.)  This  being  an  action 
in  law  and  not  in  equity,  rulings  exclusive  to  cases  in  equity 
do  not  apply.  (23  Am.  &  Eng.  Ency.  of  Law.  892.)  The 
Kansas  statutes  are  enforceable  in  this  state  so  as  to  maintain 
the  present  action.  {Seymour  v.  Sturges,  26  N.  Y.  134; 
Ex  parte  Van  Riper,  20  Wend.  614  ;  Drinkwater  v.  R.  Co., 
18  Maine,  35 ;  Flash  v.  Conn,  109  U.  S.  371 ;  Windham  v. 
Sprague,  43  Vt.  502 ;  Pollard  v.  Bailey,  20  Wall.  520 ;  Grose 
v.  Hilt,  36  Maine,  22 ;  Jessup  v.  Carnegie,  80  N.  Y.  441 ;  Cook 
on  Stockholders,  §§  220,  223,  353  ;  2  Morawetz  on  Corp.  §  876 ; 
Hodgson  v.  Cheever,  8  Mo.  App.  318 ;  Bagley  v.  Tyler,  43  Mo. 
App.  195 ;  S.  Association  v.  OyBrien,  51  Hun,  45 ;  Coming 
v.  McCullough,  1  N.  Y.  47 ;  Hawthorne  v.  Calef,  2  Wall.  210.) 
The  statutes  of  Kansas  do  not  provide  a  special  and  exclusive 
remedy.  {Howell  v.  Manglesdorf,  33  Kane.  199 ;  Plash  v. 
Conn,  111  U.  S.  371 ;  3  Am.  &  Eng.  Corp.  Cas.  28  ;  Seymour 
v.  Sturges,  26  N.  Y.  134 ;  Dennick  v.  R.  R.  Co.,  103  U.  S.  11 ; 
Nimick  v.  M.  I.  W.  Co.,  25  W.  Va.  184;  Pk  parte  Tan 
Riper,  20  Wend.  614;  Coming  Y.McCuttough,!  K  Y.  47; 
Patterson  v.  W.  M.  Co.,  40  Penn.  St.  117 ;  Abbey  v.  G.  D.  G. 
Co.,  44  Kans.  419;  Wright  v.  McCormack,  17  Ohio  St.  96; 
Brown  v.  Hitchcock,  33  Ohio  St.  667 ;  Harpold  v.  Stobart,  46 
Ohio  St.  367 ;  M.  Bank  v.  Magill,  5  Conn.  28 ;  Hanson  v. 
Donkersley,  37  Mich.  187;  Aspinwall  v.  Sacchi,  57  N.  Y. 
331 ;  Brandt  on  Suretyship,  §  252 ;  Armitage  v.  Bulwer,  37 
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N.  Y.  501 ;  Cook  on  Stockholders,  §  229 ;  Beach  on  Priv. 
Corp.  §  141 ;  Morawetz  on  Corp.  §  314 ;  Pom.  Eq.  Juris. 
§  418  ;  Judson  v.  i?.  G.  Co.,  9  Paige,  603  ;  Bank  v.  FrancJc- 
lyn,  120  U.  S.  147;  Thompson  v.  Bank,  7  Pac.  Kep.  68; 
Marsh  v.  Burroughs,  1  Woods,  468;  Bartlett  v.  Drew, 
57  N.  Y.  587 ;  Cook  on  Stock.  §  218 ;  Knowlton  v.  Ackley, 
8  Cush.  97 ;  Thorap.  on  Stock,  §  83 ;  MoDonough  v.  Phelps, 
15  How.  Pr.  372.) 

O'Brien,  J.  This  action  was  brought  by  a  creditor  of  the 
Miltonvale  State  Bank,  a  corporation  organized  under  the  laws 
of  Kansas  for  banking  purposes,  against  the  defendant,  a 
stockholder,  residing  in  this  state. 

The  questions  in  the  case  arise  upon  the  defendant's  demur- 
rer as  to  the  sufficiency  of  the  complaint  and  the  necessary 
parties  to  the  action.  The  complaint  avers  that  the  bank  was 
incorporated  under  the  laws  of  Kansas  on  or  about  the  8th  of 
July,  1886  ;  that  it  continued  to  transact  a  banking  business  in 
that  6tate  until  the  12th  of  July,  1891,  when  proceedings  were 
instituted  against  it  in  the  District  Court  of  the  county  of 
that  state  where  it  was  located,  which  resulted  in  the  appoint- 
ment of  a  receiver  to  wind  up  its  affairs,  and  that  it  has  not 
since  that  date  transacted  any  business,  and  before  the  com- 
mencement of  this  action  was  dissolved,  leaving  debts  unpaid ; 
that  since  the  7th  day  of  October,  1889,  the  defendant  has 
been  the  owner  of  thirty  shares  of  the  capital  stock  of  the 
bank,  the  par  value  of  which  is  stated  to  be  $3,000 ;  that  at 
the  time  of  the  appointment  of  the  receiver  the  bank  was 
indebted  to  the  plaintiff,  as  a  depositor,  in  the  sum  of  $191.84. 
It  is  then  stated  that  the  plaintiff  is  the  owner,  by  assign- 
ment or  transfer,  of  the  claims  of  fifteen  other  depositors 
to  whom  the  bauk  was  indebted  at  the  time  of  the  appointment 
of  the  receiver,  in  various  small  sums,  upon  which,  together 
with  the  claim  held  by  the  plaintiff  in  his  own  right,  judgment 
was  recovered  in  the  courts  of  Kansas  for  the  sum  of  $1,804 
damages  and  $19.15  costs,  on  the  5th  of  September,  1891; 
that  the  plaintiff  caused  execution  to  be  issued  upon  this  judg- 
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ment  against  the  property  of  the  bank,  which  was  returned 
unsatisfied ;  that  the  corporation  is  insolvent  and  that  $880.41 
has  since  been  paid  to  the  plaintiff  on  this  judgment  by  the 
receiver.  Judgment  against  the  defendant  as  a  stockholder  is 
demanded  for  the  balance  unpaid,  with  interest  from  the 
date  of  the  rendition  of  the  judgment.  The  complaint  sets 
forth  certain  provisions  of  the  Constitution  of  the  state  of 
Kansas,  and  the  statutes  of  that  state  which,  it  is  claimed, 
impose  a  legal  liability  upon  the  defendant  in  the  courts  of 
this  state  for  the  payment  of  the  money  still  due  upon  the 
judgment.  The  provision  of  the  Constitution  of  that  state 
which  is  the  foundation  of  the  alleged  liability,  reads  as  fol- 
lows :  "  Dues  from  corporations  shall  be  secured  by  individual 
liability  of  the  stockholders  to  an  additional  amount  equal  to 
the  stock  owned  by  such  stockholders,  and  such  other  means 
as  shall  be  provided  by  law  ;  but  such  individual  liability  shall 
not  apply  to  railroad  corporations  nor  corporations  for  relig- 
ious and  charitable  purposes."  The  statutes  for  the  enforce- 
ment of  this  liabilty  enacted  by  that  state,  and  set  forth  in  the 
complaint,  are  embraced  in  two  sections  of  the  laws  with 
respect  to  the  liability  of  stockholders  in  corporations.  They 
are  as  follows  :  (Sec.  44)  "  If  any  corporation  created  under 
this,  or  any  general  statute  of  this  state,  except  railway  or 
charitable  or  religious  corporations,  be  dissolved,  leaving 
debts  unpaid,  suit  may  be  brought  against  any  person  or  per- 
sons who  were  stockholders  at  the  time  of  such  dissolution, 
without  joining  the  corporation  in  such  6uit;  and  if  judg- 
ment be  rendered  and  execution  satisfied,  the  defendant  or 
defendants  may  sue  all  who  were  stockholders  at  the  time  of 
the  dissolution,  for  the  recovery  of  the  portion  of  such  debt 
for  which  they  were  liable,  and  the  execution  upon  the  judg- 
ment shall  direct  the  collection  to  be  made  from  property  of 
each  stockholder  repectively ;  and  if  any  number  of  stock- 
holders (defendants  in  the  case)  shall  not  have  property 
enough  to  satisfy  his  or  their  portion  of  the  execution,  then 
the  amount  of  the  deficiency  shall  be  divided  equally  among 
all  the  remaining  stockholders,  and  collections  made  accord- 
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ingly,  deducting  from  the  amount  a  sum  in  proportion  to  the 
amount  of  stock  owned  by  the  plaintiff  at  the  time  the  com- 
pany was  dissolved." 

The  other  enactment  is  section  32  and  is  set  forth  in  the 
complaint  as  follows :  **  Execution  against  stockholders' 
action. —  That  if  any  execution  shall  have  been  issued  against 
the  property  or  effects  of  a  corporation,  except  a  railway,  or 
a  religious  or  charitable  corporation,  and  there  cannot  be  found 
any  property  whereon  to  levy  such  execution,  then  execution 
may  be  issued  against  any  of  the  stockholders,  to  an  extent 
equal  in  amount  to  the  amount  of  stock  by  him  or  her  owned, 
together  with  any  amount  unpaid  thereon  ;  but  no  execution 
shall  issue  against  any  stockholder,  except  upon  an  order 
brought  or  instituted,  made  upon  motion  in  open  court,  after 
reasonable  notice  in  writing  to  the  person  or  persons  sought 
to  be  charged,  and  upon  such  motion  such  court  may  order 
execution  to  issue  accordingly,  or  the  plaintiff  in  the  execu- 
tion may  proceed  by  action  to  charge  the  stockholders  with 
the  amount  of  his  judgment." 

The  defendant  demurred  to  the  complaint  upon  the  grounds, 
among  others,  that  it  appears  upon  its  face  that  there  is  a 
defeet  of  parties  defendant,  in  that  all  the  stockholders  of 
the  bank  were  not  made  defendants,  and,  second,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  complaint  contains  no  allegation  as  to  the  meaning  or 
effect  of  these  statutes,  or  of  the  provision  of  the  Constitution 
quoted  under  the  adjudications  of  the  courts  of  Kansas,  nor 
any  allegation  that  any  judgment  has  been  obtained  against 
the  defendant  in  the  courts  of  that  state  upon  his  liability  as 
a  stockholder,  under  these  provisions  of  the  local  law.  We 
are,  therefore,  obliged  to  construe  them  ourselves,  with  the 
aid  of  such  rules  and  upon  such  principles  as  the  courts  of  this 
state  apply  in  the  construction  of  such  enactments  here. 

A  right  of  action  against  the  stockholders  of  a  corporation 
does  not  exist  at  common  law,  and  ordinarily  exists  only  by 
virtue  of  some  statutory  enactment.  In  this  case  the  right  of 
3 


18  Marshall  v.  Sherman.  [Dec, 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  148. 


action  is  founded  upon  the  Constitution  and  statutes  of  another 
state.  We  think  it  quite  clear  that  the  provision  of  the  Con- 
stitution referred  to  is  not  self -executing,  and  of  itself  creates 
no  liability  whatever.  The  language  used  plainly  contem- 
plates that  legislation  was  necessary  in  order  to  make  it  effect- 
ual. It  was  intended  simply  to  confer  authority  upon  the 
legislature  of  that  state  to  legislate  upon  the  subject,  and  per- 
haps it  imposed  upon  that  body  the  duty  of  securing  the  debts 
of  corporations  by  imposing  upon  the  stockholders  an  indi- 
vidual liability,  and  by  such  other  means  as  in  its  discretion  it 
should  deem  proper,  always  limiting  such  power  and  discretion 
by  the  provision  that  each  stockholder  should  be  made  liable 
to  an  amount  equal  to  the  stock  held  by  him.  The  legislature 
did  enact  such  statutes,  and  it  is  these  enactments  and  not  the 
Constitution  itself  which  is  sought  to  be  enforced  in  this 
action.  (Gr&ves  v.  Slaughter,  15  Peters,  449 ;  Morley  v. 
Thayer,  3  Fed.  Eep.  737  ;  May  v.  Black,  77  Wis.  101 ;  Fusz 
v.  Spaunhorst,  67  Mo.  256 ;  French  v.  Teschemaker,  24  Cal. 
518.)  The  question  is  thus  presented  whether  a  right  of  action 
unknown  to  the  common  law  and  existing  only  by  force  of  the 
statutes  of  another  state,  can  be  enforced  in  the  courts  of  this 
state,  or  outside  of  the  local  jurisdiction  where  the  corpo- 
ration is  domiciled.  The  defendant's  relation  to  the  corpora- 
tion is  governed  by  the  laws  of  the  state  of  its  creation,  and 
the  general  rule  is  that  the  statutory  liability  of  stockholders • 
in  foreign  corporations  cannot  be  enforced  except  at  the  domi-/ 
cile  of  the  corporation  when  the  law  of  the  domicile  provides 
the  remedy.  In  Erickson  v.  Nevmith  (4  Allen,  233)  the 
court  said  :  "  There  seems  to  be  no  practicable  mode  of  deal- 
ing with  such  corporations  and  its  members,  when  seeking  to 
charge  the  latter  upon  the  statute  liability,  but  to  proceed  in 
the  manner  prescribed  by  the  statute  creating  such  liability, 
and  in  the  lo§al  jurisdiction  where  the  corporation  was  estab- 
lished and  carries  on  its  business,  and  by  whose  local  statutes 
alone  the  responsibility  exists."  We  think  that  when  the 
statutes  set  forth  in  the  complaint  are  carefully  read,  it  is 
apparent  from  their  language  that  they  provide  for  a  special 
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and  peculiar  remedy  against  the  stockholders  of  a  corporation 
created  under  the  laws  of  that  state.  From  their  whole 
structure  and  scope  it  is  apparent  that  they  were  intended  to 
operate  and  be  enforced  only  within  that  jurisdiction.  It  is 
quite  clear  that  as  to  some  of  their  provisions,  at  least,  it  would 
be  impossible  to  enforce  them  in  this  state,  and  they  should 
be  construed  as  enactments  in  pari  materia,  and  as  a  whole. 
If  it  appears  that  they  cannot  as  a  whole  scheme  be  given  full 
effect  in  this  state,  we  ought  not  to  detach  some  particular 
provision  from  the  general  context  with  a  view  of  ascertaining 
whether  that  is  or  is  not  enforceable  beyond  the  local  jurisdic- 
tion. But  without  reference  to  the  special  and  peculiar  pro- 
visions of  these  statutes,  we  think  that  the  general  current  of 
authority  is  to  the  effect  that  such  enactments  are  to  be 
enforced  only  within  the  jurisdiction  of  the  sovereignty  where 
they  exist.  Some  of  the  authorities  will  be  referred  to 
hereafter. 

The  judgment  of  the  learned  court  below  seems  to  have 
proceeded  principally  upon  the  ground  that  the  liability  of 
the  defendant  as  a  stockholder  of  the  insolvent  bank  in 
another  state  is  primary  and  contractual.  It  is  quite  doubt- 
ful, at  least,  whether  any  such  relation  exists  between  the 
stockholders  of  the  corporation  and  its  creditors  after  the 
capital  stock  has  been  paid  in  and  the  organization  of  the  cor- 
poration completed  so  as  to  give  it  legal  capacity  to  make  con- 
tracts and  incur  obligations  for  itself.  The  statutes  of  this 
state,  as  construed  by  judicial  decisions,  seem  to  recognize  that 
relation  only  in  cases  of  liability  before  the  capital  stock  is  paid 
in.  Up  to  that  time  the  liability  of  stockholders  has  been 
likened  to  that  of  partners  engaged  in  a  joint  enterprise,  which, 
however,  disappears  upon  the  perfection  of  the  corporate 
organization.  We  have  had  occasion  recently  to  examine  that 
question  in  the  case  of  First  Nat.  Bank  of  Auburn  v.  Dil- 
lingham (147  N.  Y.  603),  and  we  adhere  to  the  views  there 
expressed  with  reference  to  this  question,  as  well  as  other  ques- 
tions there  decided  and  which  seem  to  be  involved  in  this  case. 
It  is  true  that  the  liability  sought  to  be  enforced  in  that  case 
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differed  in  its  nature  from  that  involved  in  the  case  at  bar, 
since  it  was  not  an  action  to  enforce  a  stockholder's  liability 
but  that  of  trustees  for  disregard  of  an  express  statute.  The 
liability  in  that  case  was  penal  in  its  nature.  Here  it  is  not, 
and  yet  it  cannot  be  said  that  it  arises  upon  contract  in  the 
general  sense,  as  it  would  not  exist  but  for  the  terms  of  the 
statute.  The  voluntary  purchase  of  the  stock  by  defendant 
would  not  of  itself  create  any  liability  (Jessup  v.  Carnegie,  80 
N.  Y.  441).  The  complaint  does  not  disclose  any  other  contract- 
ual relations  between  the  plaintiff  and  the  defendant.  The 
debt  which  the  plaintiff  is  seeking  to  enforce  is  not  the  debt  of 
the  defendant,  but  that  of  the  bank.  The  only  liability  that  in 
law  is  imposed  upon  the  defendant  to  pay  this  debt,  or  any 
part  of  it,  is  created  by  the  statutes  of  the  state  where  the 
corporation  is  domiciled.  The  principle  adopted,  generally, 
by  the  more  recent  cases  in  this  state,  is  that  such  a  liability  is 
not  strictly  based  upon  contract,  but  is  created  by  statute.  It 
is  not  primary,  but  secondary,  and  conditional  upon  the  failure 
of  the  corporation  itself  which  owes  the  debt  to  pay  it.  A 
liability  is  imposed  by  statute  upon  the  defendant  to  pay  the 
corporate  debts  to  a  limited  extent,  under  certain  circum- 
stances and  upon  certain  conditions.  It  is  not  a  general  lia- 
bility, but  special,  and  conditioned  upon  the  failure  of  the 
corporation  itself  to  pay.  This  peculiar  liability  has  been 
held  by  our  courts  to  place  the  stockholders  of  the  corporation 
in  the  relation  of  sureties  or  guarantors  of  the  corporate  debts, 
and  the  obligation  is  limited,  in  the  first  place,  by  the  defend- 
ant's holdings  in  the  corporation,  and  in  the  second  place  by 
the  deficiency  existing  after  the  application  of  all  the  property 
of  the  corporation  to  the  payment  of  its  debts.  It  does  not 
appear  from  the  statements  of  the  complaint  that  the  corpor- 
ate property  which  parsed  into  the  hands  of  the  receiver  has 
yet  been  marshalled  or  appropriated  for  the  benefit  of  cred- 
itors. It  does  appear  that  a  part  of  it  has,  but  as  to  how 
much,  if  any,  still  remains  in  the  hands  of  the  receiver  appli- 
cable to  the  discharge  of  the  obligations  held  by  creditors  the 
complaint  is  silent.     True,  there  is  the  allegation  that  the  cor- 
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poration  is  insolvent  and  has  not  sufficient  property  to  dis- 
charge its  debts.  But  until  all  the  property  of  the  corporation 
in  the  hands  of  the  receiver  has  been  appropriated  to  that  pur- 
pose it  cannot  be  known  what  the  deficiency  is  which  the 
stockholders  are  required  to  make  up.  If  the  defendant  should 
pay  the  plaintiffs  debt  in  this  action,  for  aught  that  appears 
some  one  may  still  be  entitled  to  a  dividend  from  the 
receiver  on  account  of  it,  and  until  it  has  been  definitely 
ascertained  by  6ome  proceeding,  legal  or  equitable,  either  in 
the  courts  of  the  state  where  the  corporation  was  domiciled 
or  here,  what  the  deficiency  is,  it  is  impossible  to  say  with  any 
degree  of  accuracy  how  much  the  defendant  ought  to  pay. 
The  relations  of  the  defendant  as  a  stockholder  of  the  corpo- 
ration are  fixed  and  governed  by  the  laws  of  the  state  in  which 
the  corporation  is  domiciled  and  under  which  it  was  created. 
If  those  laws  created  a  liability  against  the  defendant  upon 
certain  conditions  and  under  certain  circumstances,  they  also 
provided  a  special  and  peculiar  remedy  ;  and  the  general  trend 
of  authority  is  to  the  effect  that  the  remedy  thus  provided 
must  be  followed,  and  the  proceedings  for  its  enforcement 
must  be  within  the  local  jurisdiction  and  by  the  judicial 
department  of  the  sovereignty  which  enacted  the  law  and  cre- 
ated the  corporation  ;  and  this  would  be  so  whether  the  liabil- 
ity is  penal  in  its  nature  or  arises  from  the  implied  obligation 
of  defendant  by  the  purchase  of  6tock. 

But  if,  under  any  circumstances,  the  action  could  be  main- 
tained in  this  jurisdiction,  it  must  be  in  such  a  form  and  by 
such  modes  of  procedure  as  like  liabilities  created  under  our 
own  statutes  are  enforced  against  our  own  citizens. 

There  is  no  reason  why  the  plaintiff  should  be  permitted  to 
enforce  his  debt  in  this  jurisdiction  against  a  citizen  of  this 
state  in  a  form  of  action  different  from  that  which  a  creditor 
of  a  domestic  corporation  may  prosecute  against  a  domestic 
stockholder.  It  is  quite  well  established  that  in  a  case  like 
this  an  action  at  law  by  a  single  creditor  against  a  single  stock- 
holder for  the  recovery  of  a  specific  sum  of  money  cannot  be 
maintained  in  our  courts  under  our  statutes  declaring  the  liabil- 
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ity  of  stockholders.  In  such  cases  the  liability  must  be 
enforced  in  equity  in  a  suit  brought  by  or  in  behalf  of  all  the 
creditors  against  all  the  stockholders,  wherein  the  amount  of 
the  liability  and  all  the  equities  can  be  ascertained  and 
adjusted.  The  stockholders  of  this  Kansas  bank  are  not 
equitably  liable  for  any  greater  sum  than  may  be  necessary  to  dis- 
charge the  debts  after  the  corporate  property  has  been  applied. 
All  of  them  that  are  solvent  should  contribute  in  proportion 
to  the  amount  of  their  holdings  of  stock.  We  are  not 
informed  by  the  complaint  how  many  stockholders  there  are, 
or  even  the  amount  of  the  capital  stock.  Nor  are  we  informed 
whether  any  of  the  stockholders  are  insolvent.  It  is  quite 
evident,  therefore,  that  the  equitable  proportion  of  the  corpo- 
rate debts  which  this  defendant  should  pay  cannot  be  ascer- 
tained or  determined  in  this  action.  The  liability  of  the 
stockholders  is  a  fund  to  which  all  the  creditors  are  entitled 
to  resort  after  the  corporate  property  has  been  applied  upon 
the  debts.  If  this  action  can  be  maintained  it  is  quite  appar- 
ent that  one  creditor  may  collect  his  debt  in  full  and  another 
creditor  may  not  be  paid  anything,  except  what  lie  is  able  to 
collect  from  the  corporation.  The  statutes  upon  which  this 
action  is  based  provide,  among  other  things,  that  when  judg- 
ment is  obtained  against  a  stockholder  and  it  is  satisfied  by 
collection  or  payment  he  may,  in  turn,  maintain  an  action 
against  all  the  other  stockholders,  who  are  such  at  the  time  of 
dissolution,  for  the  recovery  of  the  portion  of  the  debt  for 
which  they  were  liable,  and  if  any  stockholder  thus  sued  shall 
not  have  property  enough  to  satisfy  his  portion  of  the  claim 
the  deficiency  shall  be  divided  equally  among  the  remaining 
stockholders  and  collected  accordingly.  It  is  quite  apparent 
that  the  purpose  of  the  law  cannot  be  carried  out,  except  by 
a  proceeding  in  equity  for  an  accounting,  to  which  all  the 
stockholders  are  made  parties.  If  the  plaintiff  can  maintain 
this  action  and  collect  his  debt  from  the  defendant,  how  can 
the  defendant  proceed  against  his  fellow-stockholders  to  reim- 
burse himself  for  that  part  of  the  debt  which  they  should 
have  paid?     It  would  be  manifestly  unjust  and  unfair  to 
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compel  him  to  pay  this  claim  and  turn  him  over  to  another 
action,  perhaps  in  another  state,  or  in  many  6tates,  in  order  to 
obtain  the  contribution  which  the  law  evidently  contemplates. . 
All  these  questions  should  be  settled  in  one  proceeding,  or  in 
one  action,  and  that  at  the  domicile  of  the  corporation.  The 
statute  contemplates  that  each  stockholder  shall  pay  his  just 
proportion  of  any  sum  that  may  be  required  to  discharge  the 
outstanding  obligations  of  the  corporation.  The  form  of  the 
action  should  be  one,  therefore,  adapted  to  the  protection  of 
all.  A  suit  at  law  by  one  creditor  to  recover  for  himself 
alone  is  entirely  inconsistent  with  any  idea  of  contribution. 
The  liability  is  not  to  any  individual  creditor,  but  for  contri- 
bution to  the  fund  out  of  which  all  creditors  are  to  be  paid 
alike.  Hence,  the  appropriate  remedy  is  by  suit  in  equity  to 
enforce  the  contribution,  and  not  by  one  creditor  alone  to 
.  appropriate  to  his  own  use  that  which  belongs  to  others  equally 
with  himself.  {First  Hat.  Bank  v.  Dillingham,  supra ; 
Terry  v.  Little,  101  IT.  S.  210 ;  Ilornor  v.  Henning,  93  U. 
S.  228.)  It  is  impossible  to  conceal  from  ourselves  that  such 
is  the  scope  and  real  purpose  of  the  action,  and  hence  we  are 
asked  to  enforce  a  remedy  under  a  foreign  law  where  it  is 
perfectly  apparent  that  complete  justice  cannot  be  done,  and 
where  it  is  plain  that  an  equitable  result  can  be  accomplished 
only  by  the  courts  of  the  jurisdiction  where  the  corporation 
was  created. 

The  case  has  thus  far  been  considered  with  reference  to 
the  discovery  of  some  practical  method  of  applying  in  this 
jurisdiction  the  peculiar  local  remedy  for  the  enforcement  of 
the  statutory  liability  created  by  the  law  of  the  domicile. 
There  is  still  another  aspect  of  the  question  which  deserves 
attention,  and  it  must  be  viewed  in  the  light  of  notorious 
facts  which,  though  not  appearing  in  the  record,  are  matters 
of  current  history  and  common  knowledge  to  which  we  can- 
not shut  our  eyes.  Within  recent  years  numerous  business 
enterprises  have  been  promoted  in  some  of  the  western  states, 
the  money  for  the  prosecution  of  which  has  been  to  a  large 
extent  borrowed  here,  either  in  the  form  of  direct  loans  upon 
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some  kind  of  security,  or  by  inducing  many  of  our  citizens  to 
purchase  stock  in  corporations  organized  for  the  purpose  under 
local  laws.  Much  of  these  investments,  amounting  to  a  vast 
sum  in  the  aggregate,  has  been  lost.  This  result  is  in  some 
degree  to  be  attributed  to  financial  depression  and  the  conse- 
quent derangement  of  business,  but  in  a  much  greater  degree 
to  the  gross  mismanagement  and  dishonesty  of  the  managers 
and  promoters.  The  funds  thus  procured  have  been  used 
largely  in  furtherance  of  local  and  private  interests,  and  in 
disregard  of  every  prudent  safeguard  for  the  protection  of  the 
investors,  and  sometimes  in  defiance  of  every  principle  o£  com- 
mon honesty.  In  6ome  cases,  when  the  managers  well  knew 
they  were  hopelessly  involved,  they  continued  to  transact 
business,  borrowing  recklessly  and  pledging  the  assets  in 
their  possession  or  under  their  control.  When  the  crash 
came  these  assets  were  sold  by  the  pledgees,  and,  of  course, 
sacrificed  in  many  cases,  leaving  large  deficiencies,  which 
honest  and  prudent  management  could  have  converted  into  a 
surplus.  A  careful  investigation  of  some  of  the  disastrous 
failures  of  loan,  investment,  trust,  land  and  mortgage  com- 
panies, as  well  as  banks  and  other  corporations,  will  reveal 
this  condition  of  things.  It  will  not  be  difficult  for  speculators 
to  purchase  large  claims  against  these  defunct  corporations  at 
a  very  low  price  if  they  can  be  readily  enforced  here  against 
stockholders  who  have  made  and  lost  investments  in  the 
stock. 

These  considerations  are  not,  of  course,  pertinent  in  a  case 
where  a  party  is  seeking  to  enforce  a  clear  legal  right,  what- 
ever may  have  been  the  circumstances  of  its  origin,  but  they 
serve  to  stimulate  a  careful  inquiry  as  to  the  principles  and 
reasons  upon  which  the  courts  of  this  state  are  required  to  aid 
in  the  enforcement  of  claims  of  this  character. 

In  the  case  at  bar  the  plaintiffs  right  of  action  has  no  other 
legal  or  moral  basis  than  the  fiat  of  a  legislature  of  another 
state.  It  is  a  principle  of  universal  application,  recognized 
in  all  civilized  states,  that  the  statutes  of  one  state  have, 
ex  proprio  vigore,   no   force   or   effect    in    another.      The 
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enforcement  in  our  courts  of  some  positive  law  or  regular 
tion  of  another  state  depends  upon  our  own  express 
or  tacit  consent.  The  consent  is  given  only  by  virtue 
of  the  adoption  of  the  doctrine  of  comity  as  part  of 
our  municipal  law.  That  doctrine  has  many  limitations 
and  qualifications,  and  generally  each  sovereignty  has  the 
right  to  determine  for  itself  its  true  scope  and  extent.  The 
courts  of  this  state  are  open  to  all  suitors  to  enforce  rights 
of  action,  transitory  in  their  nature,  recognized  by  the  com- 
mon law  or  founded  in  natural  justice,  and  when  no  law  of 
the  forum  or  any  principle  of  public  policy  interferes.  There 
is,  however,  a  large  class  of  foreign  laws  and  statutes  which, 
under  the  doctrine  of  comity,  have  no  force  in  this  jurisdic- 
tion. It  belongs  exclusively  to  each  sovereignty  to  determine 
for  itself  whether  it  can  enforce  a  foreign  law  without,  at  the 
same  time,  neglecting  the  duty  that  it  owes  to  its  own  citizens 
or  subjects.  It  has  been  held,  and  is  a  principle  universally 
recognized,  that  the  revenue  laws  of  one  country  have  no 
force  in  another.  The  exemption  laws  and  laws  relating  to 
married  women,  as  well  as  the  local  Statute  of  Frauds  and 
statutes  authorizing  distress  and  sale  for  non-payment  of  rent, 
are  not  recognized  in  another  jurisdiction  under  the  princi- 
ples of  comity.  {Morgan  v.  Neville,  74  Pa.  St.  52  ;  Waldron 
v.  Ritchings,  3  Daly,  288 ;  Seigel  v.  Robinson,  56  Pa.  St.  19 ; 
KeUy  y.  Davenport,  1  Browne  [Pa.],  231 ;  Ross  v.  Wiyg,  34 
Hun,  192 ;  Ludlow  v.  Van  Rensselaer,  1  John.  95  ;  Skinner 
v.  Tinker,  34  Barb.  333.)  It  is  well  understood  also  that  the 
statutes  of  one  state  giving  a  right  of  action  to  recover  a  pen- 
alty have  no  force  in  another.  {Huntington  v.  Attrill,  146  U. 
S.  657.)  So  also  rights  of  action  arising  under  foreign  bank- 
rupt, insolvent  or  assignment  laws,  are  not  recognized  here  when 
prejudicial  to  the  interests  of  our  own  citizens.  (  Warner  v.  Jaf- 
fray,  96  K  Y.  248;  In  re  Wake,  99  N.  Y.  433;  Barth  v. 
Backus,  140  N.  Y.  230 ;  Douglass  v.  1\  Ins.  Co.,  138  X.  Y. 
209.)  There  is  another  class  of  cases  where  the  right  to  enforce 
the  foreign  statute  is  conditioned  upon  the  existence  of  a  law 
substantially  similar  here.  (  Wooden  v.  W.  N.  Y.  <&  P.  R. 
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R.  Co.,  126  N".  Y.  10.)  Statutes  giving  a  right  of  action  for 
negligence  resulting  in  death  belong  to  that  class.  (  Whitford 
v.  Panama  R.  R.  Co.,  23  N.  Y.  465.)  There  are  many  other 
classes  of  foreign  statutes  affecting  public  and  private  interests 
which  courts  have  uniformly  held  can  have  no  extra-territorial 
force  or  effect.  From  the  general  trend  of  judicial  decisions 
in  this  country,  and  the  consensus  of  authority  on  the  question, 
it  may  be  safely  asserted  that  rights  of  action,  such  as  am 
set  forth  in  the  complaint  in  this  action  are  not  enforceable  in 
another  jurisdiction  upon  any  obligations  of  comity.  It  has- 
been  held  that  an  action  by  a  New  York  creditor  of  a  corpo- 
ration organized  under  the  Manufacturing  Act  of  this  state 
against  a  New  Jersey  trustee  in  the  courts  of  that  state,  for 
neglect  to  file  the  annual  report,  could  not  be  maintained. 
The  opinions  of  the  several  members  of  the  court  in  that  case 
contain  a  clear  and  interesting  discussion  of  the  law  applicable 
to  the  question.  {Derrickson  v.  Sinith,  27  N".  J.  Law,  166.) 
The  courts  of  Massachusetts  have  uniformly  refused  to  enter- 
tain actions  of  this  character,  upon  the  ground  either  that  to 
enforce  the  foreign  law  would  be  injurious  to  its  own  citizens, 
or  that  complete  justice  could  not  be  administered  in  its 
courts  under  its  special  and  peculiar  provisions.  {Erickson  v. 
Nesmith,  supra;  New  Haven  Horse  Nail  Co.  v.  Linden 
Spring  Co.,  142  Mass.  349 ;  Post  v.  T.,  C.  &  S.  L.  E.  R.  Co., 
144  Mass.  341 ;  Bank  of  North  America  v.  Rlndge,  154  Mass. 
203.)  The  arguments  of  the  court  in  these  cases  upon  which 
the  conclusion  was  based  deserve  the  highest  respect,  and  it 
is  worthy  of  notice  that  in  the  case  last  cited  the  statute  sought 
to  be  enforced  was  the  identical  one  now  under  consideration 
in  the  case  at  bar. 

The  highest  court  of  Illinois  has  also  refused  to  enforce 
this  same  statute  and  provision  of  the  Kansas  Constitution 
on  the  ground  that  the  remedy  was  special  and  must  be  pur- 
sued in  the  state  where  the  corporation  exists.  {Fowler  v. 
Lamson,  146  111.  472.)  In  another  case  (  Young  v.  Farwell, 
139  111.  326)  it  held  that  it  could  not  enforce  by  action  at 
law  a  statute  of  Oregon  for  the  collection  of  unpaid  subscrip- 
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tions,  for  the  reason  that  a  complete  settlement  of  the  con- 
troversy required  a  bill  in  equity  wltere  all  the  parties 
interested  were  before  the  court,  so  that  complete  justice  could 
be  meted  out  to  all,  and  all  conflicting  rights  and  equities 
finally  adjusted.  (Patterson  v.  Lynde,  112  111.  196  ;  106  IT. 
S.  519.)  By  the  Constitution  and  laws  of  Michigan  stockhold- 
ers of  corporations  of  that  state  are  individually  liable  for 
certain  debts  to  be  enforced  by  action  of  assumpsit,  and  the 
highest  court  of  Wisconsin  has  held  that  the  remedy  was 
exclusive ;  that  the  corporation  itself  was  a  necessary  party 
and  that  the  liability  could  be  enforced  only  in  the  courts  of 
Michigan.  (May  v.  Black,  77  Wis.  101.)  It  has  been  also 
held,  after  exhaustive  consideration,  that  a  creditor  of  an 
Ohio  corporation  could  not  enforce  the  statutory  liability  of  a 
stockholder  in  the  courts  of  West  Virginia.  (Nimick  v.  Mingo 
Iron  Works  Co.,  25  West  Va.  184.)  There  are  numerous 
other  decisions  in  the  state  and  Federal  courts  that  hold  in 
effect,  either  that  such  a  liability  cannot  be  enforced  at  all 
beyond  the  local  jurisdiction,  or  that  such  an  action  must  be 
in  equity  after  all  remedies  against  the  corporation  have  been 
exhausted,  and  that  too  in  the  state  where  the  stockholder  is 
sought  to  be  charged,  or  at  least  the  bill  must  show  upon  its 
face  by  proper  allegations  that  such  a  proceeding  was  impossi- 
ble, and  that  all  the  corporate  assets  have  been  applied  to  the 
payment  of  the  claims  of  creditors.  (Terry  v.  Little,  101  U. 
S.  216 ;  National  Tube  Works  Co,  v.  Ballon,  146  U.  S.  517; 
PoUard  v.  Bailey,  20  Wall.  520;  Fourth  Nat,  Bank  v. 
Francklyn,  120  U.  S.  747;  Peek  v.  Miller,  39  Mich.  594; 
Barrick  v.  Gifford,  47  Ohio  St.  181 :  Allen  v.  Wahh,  25 
Minn.  543  ;  S?nith  v.  JIuckabee,  53  Ala.  191.)  The  decisions 
of  our  own  courts  are  also  to  the  effect  that  special  remedies 
provided  by  foreign  laws  to  enforce  the  liability  of  stock- 
holders in  foreign  corporations  must  be  applied  by  the  courts 
of  the  state  in  the  local  jurisdiction  and  where  the  corporation 
is  domiciled.  (Lowry  v.  Inman,  46  N.  Y.  119  ;  Christensen  v. 
Eno,  106  N.  Y.  97 ;  Barnes  v.  Wheaton,  80  Hun,  8.)  The 
statutes   in   these   cases   were,  it   is  true,  different  in  some 
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respects  from  that  now  under  consideration,  but  when  these 
cases  are  read  with  some  of  our  more  recent  decisions  as  to 
the  mode  of  enforcing  the  liability  of  stockholders  in  our  own 
corporations,  it  becomes  at  once  apparent  that  they  apply  to 
the  statute  in  question.  {First  National  Bank  of  Auburn  v. 
Dillingham,  147  N.  Y.  603.) 

The  objection  to  this  action  does  not  rest  upon  the  principle 
that  the  plaintiff  is  seeking  to  enforce  a  statute  for  the 
recovery  of  a  penalty,  since  the  liability  is  not  penal  in  any 
international  sense,  but  arises  upon  the  statute  as  an  implied 
obligation  which  the  defendant  assumed  when  he  purchased 
his  stock.  {Cochran  Y.Wiecherq,  119  K".  Y.  399;  Flash  v. 
Conn.,  109  U.  S.  371 ;  Richmond  v.  Irons,  121  U.  S.  27.) 
The  case  involves  questions  which  open  a  broad  field  for 
investigation.  It  would  take  much  time  and  labor  to  explore 
it  thoroughly.  It  would,  perhaps,  be  impossible  to  state  the 
principle  upon  which  the  decision  should  rest  without  appar- 
ently coming  in  conflict  with  some  of  the  numerous  cases  on 
the  subject  at  some  point.  The  great  weight  of  authority,  as 
will  be  seen,  is  against  the  right  to  maintain  such  an  action. 
Sometimes  the  decision  is  put  upon  one  ground  and  some- 
times upon  another,  but  it  is  to  be  noticed  that  the  party  seek- 
ing to  enforce  such  a  statute  in  a  foreign  jurisdiction  has  been 
quite  uniformly  defeated.  The  statute  in  question,  while 
creating  a  certain  liability  on  the  part  of  a  stockholder  to  a 
creditor  of  a  corporation,  at  the  same  time  gives  to  the  former 
certain  rights  as  against  his  fellow-stockholders  for  contribu- 
tion. It  should  be  administered  in  such  a  way  as  to  secure 
the  rights  of  all  in  the  same  action.  This  is  the  interpretation 
which  we  have  given  to  our  own  statutes  enacted  for  a  similar 
purpose.  It  is  clear  that  this  cannot  be  done  in  this  action 
since  the  theory  of  the  plaintiff  is  that  the  defendant  is  liable 
in  successive  actions  at  law  by  creditors,  suing  separately,  until 
he  has  paid  a  sum  equal  to  his  stock,  and  then  he  must  resort 
to  some  other  jurisdiction  for  contribution.  This  would  be 
most  unjust  and  oppressive,  and  it  is  safe  to  say  that  no  well- 
considered  case  can  be  found  that  sanctions  such  a  principle. 
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While  this  is  not  an  action  for  a  penalty,  yet  we  think  that 
it  belongs  to  a  class  of  cases  in  which  there  is  no  obligation 
under  any  well-recognized  principle  of  the  law  of  comity  to 
enforce  a  claim  founded  upon  such  a  statute.  Moreover,  the 
right  asserted  and  the  remedy  provided  are  of  such  a  nature 
that  they  cannot  be  given  ttny  practical  effect  here  without 
injustice  to  our  own  citizens.  We  are  virtually  asked  to 
ignore  our  own  rules  of  construction  and  methods  of  pro- 
cedure in  order  to  compel  the  defendant  to  pay  to  foreign 
creditors  a  sum  equal  to  his  holdings  of  stock,  without  any 
power  to  inquire  into  the  necessity  for  it  by  an  accounting  or 
to  secure  to  him  any  recourse  against  others  equally  liable. 
When  the  courts  of  this  state  are  asked  to  administer  the 
statutes  of  Kansas  and  we  can  see  that  the  case  is  surrounded 
by  such  complications  and  the  circumstances  are  such  that  it 
cannot  be  done  without  injustice  to  our  own  citizens,  or  that 
it  will  be  impossible  to  do  full  and  complete  justice  to  all  the 
parties  in  interest,  it  is  reasonable  and  just  to  decline  to 
administer  them  at  all. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed,  with  costs  in  all  courts,  and  the  demurrer  sustained, 
with  leave  to  the  plaintiff  to  amend  the  complaint  on  pay- 
ment of  costs. 

All  concur. 

Judgment  accordingly. 


The   People  of  the  State  of  New  York,  Appellant,  v. 
Eeastus  Wiman,  Respondent. 

Forgery  — Criminal  Intent.  The  general  rule,  that  criminal  intent 
is  essential  to  constitute  a  crime,  applies  to  the  crime  of  forgery  in  the 
second  degree,  and  the  charge  of  the  court,  on  a  trial  for  that  crime,  should 
clearly  instruct  the  jury  to  that  effect. 

Reported  below,  85  Hun,  320. 

(Argued  October  81,  1805 ;  decided  December  19,  1805.) 
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Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  March  15,  1895,  which  reversed  a  judgment  of 
the  Court  of  Oyer  and  Terminer  of  the  city  and  county  of 
New  York,  convicting  the  defendant  of  the  crime  of  forgery 
in  the  second  degree,  and  granted  a  new  trial. 

The  indictment  was  based  upon  section  511  of  the  Penal 
Code,  which  declares  that  a  person  is  guilty  of  forgery  in  the 
second  degree  who,  "  with  intent  to  defraud,"  commits  the  acts 
thereinafter  specified. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  D.  Lindsay  for  appellant.  The  trial  judge  did  not 
err  in  refusing  to  charge  in  the  form  requested  on  the  ques- 
tion of  criminal  intent.  {People  v.  Stevens,  109  N.  Y.  159.) 
The  criminal  intent  necessary  to  constitute  the  crime  of 
forgery  is  the  intent  to  defraud  specified  in  the  statute.  The 
act  must  be  done  with  that  intent,  as  in  larceny  the  taking 
must  be  with  intent  to  deprive  and  defraud  the  true  owner  of' 
his  property,  etc.  {People  v.  Grim,  3  N".  Y.  Cr.  Kep.  317 ; 
People  v.  Moore,  3  K  Y.  Cr.  Kep.  458 ;  37  Hun,  84.)  Where 
the  trial  judge  correctly  charges  a  proposition,  it  is  not  error 
to  give  the  statutory  language  the  preference  and  decline  to 
adopt  the  phraseology  of  counsel.  (  Walker  v.  People,  1  N. 
Y.  Cr.  Eep.  22,  25  ;  People  v.  Weyman,  128  K  Y.  585.) 
The  appellate  court  will  not  permit  counsel  to  avail  them- 
selves of  objections  and  exceptions  based  on  assignments  of 
error  which  their  own  efforts  might  have  obviated  below. 
{People  v.  Hughes,  137  X.  Y.  29.)  A  judgment  will  not  be 
reversed  upon  an  exception  to  a  portion  of  a  charge  which, 
although  standing  by  itself  is  erroneous,  was  so  coupled  with 
other  statements  as  to  modify  it  and  give  the  correct  rule. 
"The  same  principle  applies  to  a  case  where  the  trial  judge 
while  refusing  a  correct  proposition  has  stated  the  true  rule 
embracing  the  same  proposition.  {Higinhoiham  v.  D.,  Z. 
&  TF.  R.  R.  Co.,  122  K  Y.  91 ;  Randall  v.  Packard,  142  N. 
Y.  47.) 
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Benjamvii  F  Tracy  for  respondent.  The  court  erred  in 
refusing  to  charge  the  defendant's  request,  "  unless  the  jury 
find  that  the  acts  charged  were  committed  with  criminal 
intent  the  defendant  is  entitled  to  an  acquittal."  {People  v. 
Powell,  63  N.  Y.  88 ;  Stokes  v.  People,  53  N.  Y.  179 ;  People 
v.  Flack,  125  N.  Y.  324;  Duffy  v.  People,  26  N.  Y.  588; 
People  v.  Stevens,  109  N.  Y.  159 ;  9  Misc.  Rep.  447.) 

Per  Curiam.  It  appears  that  Robert  G.  Dun,  Arthur  J. 
King,  Robert  D.  Douglass  and  the  defendant,  Erastus  Wiman, 
were  associated  together  in  business,  carrying  on  mercantile 
agencies  under  the  names  of  R.  G.  Dun  &  Co.,  and  Dun, 
"Wiman  &  Co.,  in  various  cities  of  the  United  States  and 
Canada.  Wiman  was  the  principal  business  manager,  and  had 
the  power  to  sign  the  company's  name  to  checks  that  were 
necessary  to  be  drawn  in  the  conduct  of  the  business.  On  the 
6th  day  of  February,  1893,  the  company  was  owing  one  E.  W. 
Bullinger  the  sum  of  about  $15,000,  and  on  that  day  the 
defendant  directed  a  clerk  in  the  company's  office  to  draw  a 
check  to  the  order  of  Bullinger  for  $5,000,  upon  the  Chemical 
National  Bank,  to  be  paid  to  Bullinger  on  account  of  the 
money  owing  to  him.  A  check  was  accordingly  filled  out  by 
the  clerk,  and  that  amount  charged  to  the  account  of  Bullinger 
on  the  books  of  the  company.  The  defendant  took  the  check, 
signed  the  company's  name  thereto,  and  on  the  same  day,  with- 
out the  knowledge  or  consent  of  Bullinger,  indorsed  Bullinger's 
name  on  the  back  of  the  check,  and  then,  after  indorsing  his 
own  name  thereon,  deposited  it  to  his  own  credit  in  the 
Central  National  Bank.  The  check  was  subsequently  pre- 
sented to  the  Chemical  National  Bank  ancj  was  paid,  and  a 
few  days  thereafter  it  was  brought  to  the  attention  of  the 
defendant's  associates  in  the  business.  It  further  appears  that 
at  this  time  the  defendant  had  overdrawn  his  account  with  the 
company  in  an  amount  upwards  of  $150,000,  and  that  his 
associates  had  forbidden  him  to  draw  more  from  the  business 
on  his  own  account,  except  a  stipulated  sum  agreed  upon  per 
month,  until  the  amount  of  the  overdraft  should  be  restored 
or  made  good. 
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The  defendant  was  subsequently  accused  of  the  crime  of 
forgery  in  the  second  degree  by  an  indictment  charging  him 
with  having  feloniously  forged  on  the  back  of  the  check  the 
indorsement  of  E.  W.  Bullinger  with  intent  to  defraud,  and 
in  another  count  he  was  charged  with  uttering  the  same. 
Upon  the  trial  the  court  withdrew  from  the  jury  all  question 
with  reference  to  the  intent  to  defraud  Bullinger  or  the 
Central  National  Bank,  and  submitted  only  the  question  of 
the  intent  to  defraud  R.  G.  Dun  &  Co. 

The  claim  is  made  that  the  transaction  set  forth  does  not 
constitute  the  crime  of  forgery.  Upon  this  question  our 
minds  are  not  in  accord,  and  inasmuch  as  other  facts  may 
appear  in  the  event  that  we  should  again  be  called  upon  to 
review  this  case,  we  have  not  thought  it  advisable  to  enter 
upon  a  discussion  of  the  question  at  this  time. 

During  the  summing  up  of  the  defendant's  counsel,  he  waft 
interrupted  by  the  court  and  a  conversation  ensued  after  which 
the  defendant's  counsel  stated  that  he  should  ask  the  court  to 
charge  the  jury  "  That  if  the  defendant  believed  that  under 
the  rules  of  commercial  law  he  had  legal  authority  to  make 
this  check  and  indorse  it  as  he  did,  the  crime  is  not  f orgery." 
The  court  replied  that  he  should  refuse  to  so  charge.  Sut>- 
sequently  the  court  did  charge  on  the  request  of  the  counsel 
that "  If  the  jury  shall  find  that  Wiman  believed  that  under 
the  rules  of  law  applicable  to  commercial  paper,  he  had  legal 
authority  to  use  the  name  of  a  person  as  payee  to  whom  it 
was  not  intended  that  the  check  should  be  paid,  and  to  indorse 
such  name  on  the  back  of  the  check,  such  indorsement  is  not 
forgery."  The  court  was  also  requested  by  the  defendant's 
counsel  to  charge  that  "  unless  the  jury  find  that  the  acta 
charged  were  committed  with  criminal  intent,  the  defendant 
is  entitled  to  an  acquittal."  The  court  replied,  "  I  charge 
you  unless  the  act  was  committed  with  intent  to  defraud,  as  I 
explained  it  to  you,  the  defendant  is  entitled  to  an  acquittal. 
I  refuse  to  charge  as  requested."  To  this  ruling  an  exception 
was  taken  by  the  defendant.  During  the  summing  up  of  the 
defendant's  counsel  the  judge  was  asked  how  he  would  charge 
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upon  the  subject  of  criminal  intent,  and  he  replied :  "  I  shall 
charge  that  the  jury  must  find  that  there  was  intent  to 
defraud  ;  nothing  about  criminal  intent."  In  the  charge  the 
judge  instructed  the  jury  that  there  must  be  an  intent  to 
defraud  in  order  to  constitute  the  crime  of  forgery,  and  then 
defined  the  term,  defraud,  "to  deprive  of  right,  either  by 
obtaining  something  by  deception  or  artifice,  or  by  taking 
something  wrongfully,  without  the  knowledge  or  consent  of 
the  owner." 

Criminal  intent  is  essential  to  constitute  the  crime,  and  the 
testimony  bearing  thereon  is  always  a  question  for  the  jury. 
(Duffy  v.  People,  26  N.  Y.  588-593 ;  Stokes  v.  People,  53 
K  Y.  164 ;  People  v.  Powell,  63  N.  Y.  88 ;  People  v.  Flack, 
125  N.  Y.  324.) 

It  follows  that  the  court  should  have  charged  as  requested. 
It  is  urged,  however,  that  the  refusal  to  so  charge  did  no 
harm,  and  that  the  charge  as  made  sufficiently  covered  the 
ground.  But  we  are  all  of  the  opinion  that  the  charge  as 
made,  taken  in  connection  with  the  remarks  of  the  court  and 
its  refusal  to  charge  as  requested,  was  confusing,  and  rendered 
uncertain  the  question  as  to  whether  "  criminal  intent "  was 
or  was  not  essential  in  order  to  constitute  the  crime. 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Nelson    G.   Eodgebs    v.   The    Adriatic  Fire   Insurance 

Company. 
In  re  Petition  of  Arianna  E.  Scammon,  as  Executrix,  etc, 

Appellant,  v.   The    Metropolitan    Trust    Company,  as 

Receiver,  etc.,  Respondent. 

Dissolved  Domestic  Corporation  —  Foreign  Judgment — Comity 
between  States.  While  a  statute  of  another  state,  continuing  dis- 
solved insurance  and  other  corporations  for  a  certain  period  for  the  pur- 
pose of  prosecuting  suits  by  or  against  them,  may  render  valid  and  effec- 
tive a  Judgment  obtained  in  such  state  against  a  corporation  of  this  state 
after  its  dissolution  here,  so  far  as  its  property  within  such  other  state 
where  it  had  been  doing  business  is  concerned,  this  state  is  not  required  by 
comity,  and  will  not,  give  to  such  foreign  judgment  the  effect  of  reaching 
the  corporate  assets  held  by  a  receiver  in  this  state  as  a  fund  for  distribu- 
tion, after  the  dissolution  of  the  corporation  here,  when  the  receiver  has 
not  been  made  a  party  to  the  foreign  suit  so  as  to  be  bound  by  the  Judg- 
ment therein. 

Reported  below,  87  Hun,  884. 

(Argued  December  9,  1895;  decided  December  19,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  14,  1895, 
which  affirmed  an  order  of  the  Special  Term  denying  a  motion 
made  by  the  petitioner  herein. 

The  nature  of  the  motion  and  the  facts  relating  thereto  are 
stated  in  the  opinion. 

Charles  B.  Alexander  for  appellant.  The  judgments 
entered  in  favor  of  petitioner's  testator  were  valid  under  the 
laws  of  Illinois,  notwithstanding  the  previous  dissolution  of 
the  corporation.  (Illinois  Laws  of  1869,  p.  1 ;  R.  8.  of 
Illinois,  331,  §§  10,  11,  12,  26;  R.  S.  of  Illinois,  619;  Illinois 
Laws  of  1871,  302,  §  26.)  The  legislature  of  Illinois  had 
power  not  only  to  preserve  the  right  to  take  judgment  against 
its  own  corporations  after  dissolution,  but  also  against  foreign 
corporations  transacting  business  within  the  state  or  coming 
within  the  jurisdiction  of  its  courts  for  purposes  of  litigation. 
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(McCuttoch  v.  Norwood,  58  N.  Y.  562 ;  In  re  Norwood,  32 
Hun,  197 ;  Sturges  v.  Vcmderbilt,  73  N.  Y.  384 ;  Piatt  v. 
Ashman,  32  Hun,  230 ;  MorawetzonP.  Corp.  §§  1036, 1037; 
Gold  v.  Clyne,  58  Hun,  419 ;  Martine  v.  I.  Z.  Ins.  Co.,  53 
N.  Y.  339 ;  Z.  Asm.  v.  Fassett,  102  111.  222 ;  Claflin  v. 
Dunne,  129  111.  241.)  If  the  judgment  was  regular  and  valid 
under  the  Illinois  statutes  it  is  valid  in  the  state  of  New  York. 
{Renaud  v.  Abbott,  116  U.  S.  277 ;  Claflin  v.  Dunne,  129 
111.  241.)  The  judgment  is  in  fact,  though  not  in  form,  a  judg- 
ment against  the  fund  in  the  hands  of  the  receiver  and  against 
the  receiver  as  its  custodian.  (People  v.  K.  Z.  Ins.  Co.,  43  Hun, 
574;  106  N.  Y.  619;  Jay  v.  De  Groot,  2  Hun,  205;  Castle 
v.  Noyes,  14  K  Y.  329 ;  106  N.  Y.  623.)  The  feilure  ot  the 
petitioner's  testator  to  present  his  claims  on  the  reference  to 
take  and  state  the  account  of  the  receiver  does  not  impair 
petitioner's  rights.  {People  ex  rel.  v.  S.  L.  Ins.  Co.,  79  N. 
Y.  267.)  The  fund  in  the  hand  of  the  trust  company  being  a 
part  of  the  assets  of  the  insurance  company,  held  by  it  both 
as  the  executor  of  Seaver  and  receiver  of  the  company,  the 
trust  company  would  be  liable  to  the  creditors  of  the  insurance 
company.     (BarUett  v.  Drew,  57  N.  Y.  589.) 

Oliver  P.  Bud  for  respondent.  By  the  judgment  of  the 
Supreme  Court  of  this  State  August  6,  1883,  dissolving  the 
Adriatic  Fire  Insurance  Company,  that  corporation  ceased  to 
exist,  and  all  suits  pending  against  it,  including  the  suits 
brought  by  Scammon,  in  Illinois,  abated.  No  valid  judgment 
could  thereafter  be  rendered  against  it,  and  the  alleged  judg- 
ments in  1889  are  null  and  void.  {Sturges  v.  Vanderbilt,  73 
K  Y.384;  87  Hun,  384;  Inre  R.F.&  M.Ins.  Co.,45  N.  Y. 
310;  Grafton  v.  U.  F.  Co.,  46  N.  Y.  S.  K.  549;  Gold  v. 
Clyne,  58  Hun,  419 ;  2  Morawetz  on  Corp.  §  1031.)  It  was 
contended  by  petitioner's  counsel  on  the  argument  below, 
that  the  rule  in  this  state  does  not  apply  in  case  the  statutes 
of  a  foreign  jurisdiction  permit  or  provide  for  the  continuance 
of  a  suit  and  the  entry  of  judgment  therein,  after  the  dissolu- 
tion of  a  corporation,  and  that  by  the  statutes  of  Illinois, 
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the  judgments  entered  in  October,  1889,  were  valid  judg- 
ments both  in  Illinois  and  in  New  York.  The  rule  in  this 
state  admits  no  such  qualification.  If  the  construction  con- 
tended for  should  prevail  it  would  confer  upon  strangers  suing 
in  the  courts  of  a  foreign  state  a  right  or  advantage  denied  to 
our  own  citizens  suing  in  our  own  courts.  (Story's  Confl. 
of  Laws,  §  609 ;  Glenn  v.  Liggett,  135  U.  S.  533 ;  Renaud  v. 
Abbott,  116  IT.  S.  277;  2  Morawetz  on  Corp.  §  1076;  Stetson* 
v.  C.  Bank,  2  Ohio  St.  167,  174 ;  McGoon  v.  Scales,  9  Wall. 
31 ;  1  Starr  &  Cnrtiss'  Annotated  Stat.  1354,  §  142 ;  1  Starr 
&  Curtiss'  Annotated  Stat.  616,  §§  10,  25 ;  Z.  Assn.  v.  Fas- 
sett,  102  111.  315.)  The  publication  of  notice  to  creditors 
on  the  dissolution  of  the  insurance  company  was  a  notice 
binding  all  creditors.  (2  K.  S.  §  56  ;  Code  Civ.  Pro.  §  1807  ; 
In  re  H.  F.  &  M.  Ins.  Co.,  45  N.  Y.  310  ;  People  v.  A 
Z.  I.  &  A.  Co.,  78  N.  Y.  114;  People  ex  rel.  v.  S.  L.  L  & 
A.  Co.,  79  K  Y.  267 ;  Lewin  on  Trusts,  387 ;  2  Perry  on 
Trusts  [4th  ed.],  §  928 ;  1  Freeman  on  Judg.  §§  154,  159 ; 
1  Greenl.  on  Ev.  §  524;  Nelson  v.  Brown,  144  N.  Y.  384.) 
The  sole  ground  of  petitioner's  claim  is  the  judgments 
referred  to,  and,  if  they  are  void,  her  motion  must  fail.  (Code 
Civ.  Pro.  §  405 ;  Beach  on  Keceivers,  §  1 ;  Angell  on  Linu 
§  166 ;  Gilmore  v.  Ham,  142  N.  Y.  1 ;  13  Am.  &  Eng. 
Ency.  of  Law.  684.) 

Finch,  J.  The  motion,  which  has  thus  far  been  denied, 
and  which  on  this  appeal  we  are  are  asked  to  grant,  is  for  an 
order  requiring  the  defendant,  as  receiver  of  the  Adriatic 
Fire  Insurance  Company,  to  pay  from  the  assets  in  its  posses- 
sion a  judgment  against  that  corporation,  obtained  in  the  state 
of  Illinois  after  the  company  had  been  dissolved  and  when  it 
no  longer  existed.  It  was  a  domestic  corporation,  formed 
under  our  laws,  and  so  subordinate  to  our  authority,  and  in 
1883  a  final  judgment  of  dissolution  and  appointing  the 
defendant  receiver  was  entered  in  this  state.  At  that  time 
the  action  of  Scammon  against  the  company  upon  two  policies 
of  insurance  was  pending  in  the  state  of  Illinois,  and  by  two- 
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stipulations  was  dependent  upon  the  result  of  a  similar  action 
against  the  Commercial  Union  Company.  The  first  of  these 
expired  and  became  inoperative  in  1881,  and  the  second  was 
made  in  1886,  after  the  dissolution,  without  authority  of  the 
receiver  or  any  order  of  our  courts  preserving  the  action  from 
abatement  or  permitting  its  continuance.  On  the  contrary,  when 
in  1887  the  receiver  learned  that  a  renewal  of  the  litigation  was 
probable,  he  gave  formal  notice  to  the  counsel  who  had  repre- 
sented the  company  that  no  authority  from  the  receiver  would  be 
given  them  and  that  it  would  take  no  part  in  the  Illinois  liti- 
gation. This  notice  was  put  upon  the  distinct  ground  that  by 
the  dissolution  of  the  company  any  judgment  against  it  was 
impossible,  and  that  the  creditors'  remedy  must  be  pursued 
under  the  laws  of  this  state.  In  accordance  with  their  pro- 
visions the  usual  notice  was  given  by  publication  requiring 
creditors  to  present  their  claims  as  preliminary  to  a  final  dis- 
tribution of  the  assets  of  the  dissolved  company,  but  neither 
Scammon  nor  any  assignee  of  his  presented  the  claim  upon 
the  two  policies,  or  made  any  appearance  in  the  proceedings. 
Yet  the  receiver  was  quite  aware  of  the  Illinois  litigation,  and, 
while  insisting  that  it  could  not  bind  or  affect  the  corporate 
assets  in  this  state,  was,  nevertheless,  not  blind  to  the  possi- 
bilities of  danger  and  the  need  of  protection  ;  and  so  it  hap- 
pened that  on  the  settlement  of  the  accounts  a  sum  of  $17,000 
was  directed  to  be  retained  to  meet  the  possible  danger.  That 
clause  in  the  judgment  confirming  the  report  did  not  purport 
to  recognize  the  claim  as  valid  or  waive  any  defense  which  the 
receiver  might  have,  and  so  I  think  it  must  be  that  the  right 
of  the  applicant  to  be  paid  out  of  the  fund  reserved  rests 
wholly  upon  the  validity  and  effective  force  of  the  Illinois 
judgment.  As  a  mere  claim,  the  Statute  of  Limitations,  if 
nothing  else,  is  an  effective  bar.  We  are  compelled,  there- 
fore, to  determine  the  force  of  the  foreign  judgment. 

Under  our  law  it  is  perfectly  well  settled  that  there  can  be 
no  valid  judgment  against  a  dissolved  corporation,  unless  one 
founded  on  a  pending  suit  which  the  order  of  dissolution  itself 
preserves  from   abatement,  or  one  in  some   manner  saved. 
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{Sturges  v.  VanderbiU,  73  N".  Y.  384.)  That  concededly  was 
the  common-law  rule,  outside  of  statutory  modification,  but 
the  contention  now  is  that  the  statutes  of  Illinois  have  estab- 
lished a  different  doctrine  and  made  possible  a  valid  judgment 
against  a  corporation  which  thereafter  other  states,  on  prin- 
ciples of  comity  and  under  the  Constitution,  are  bound  to 
treat  as  good  and  effectual.  Two  statutes  of  Illinois  are  cited 
for  that  purpose.  One  of  them  continues  a  dissolved  insurance 
corporation  for  two  years  for  the  purpose  of  winding  up  its 
affairs  and  prosecuting  suits  by  and  against  it ;  another  con- 
tains a  similar  provision  relating  to  corporations  generally. 
Undoubtedly  these  statutes  operated  upon  foreign  corpora- 
tions doing  business  in  Illinois,  60  far  at  least  as  their  property 
within  its  boundaries  was  concerned,  and  the  consequent  judg- 
ments became  valid  and  enforceable  for  that  purpose  and  to  that 
extent.  Such  only  is  the  effect  claimed  for  the  statutes  by  the 
courts  of  the  sister  state.  They  do  not  undertake  to  give 
them  an  extra-territorial  obligation,  but  treat  the  foreign  cor- 
poration, though  civilly  dead,  as  de  facto  alive  for  the  pur- 
poses of  a  remedy  within  their  own  limits.  (Life  Assn.  v. 
Fassett,  102  111.  315.)  That  the  foreign  corporation,  dissolved 
and  dead  in  the  domicile  of  its  origin,  should  be  deemed  alive 
in  the  foreign  state  so  far  as  to  save  the  remedies  of  its  own 
citizens  against  property  within  its  own  jurisdiction,  is  entirely 
possible  and  not  at  all  unreasonable.  But  to  go  further  than 
that,  and  insist  that  by  force  of  the  foreign  judgment  and 
through  the  comity  of  the  states  the  corporation,  in  its  own 
jurisdiction,  is  at  the  same  moment  dead  and  alive  —  dead  as 
to  our  own  citizens,  but  alive  as  to  foreign  creditors  —  is  to 
throw  the  whole  system  into  confusion  and  make  a  complete 
dissolution  and  winding  up  impossible.  The  judgment  relied 
on  is  not  against  the  receiver ;  he  was  never  a  party  to  the 
suit;  in  no  manner  became  bound  by  its  decision,  and  on  well- 
settled  principles  in  this  state  cannot  be  lawfully  affected  by 
it.  {People  v.  Knickerbocker  L.  Ins.  Co.,  106  N.  Y.  619.) 
In  that  case  a  suit  was  pending  in  Tennessee  when  the  cor- 
poration was  dissolved  here,  and  although  after  that  dissolution, 
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and  by  direction  of  the  court,  the  receiver  defended  the  appeal 
in  the  Federal  court,  we  held  that  the  subsequent  judgment 
did  not  bind  him.  If  we  give  to  the  Illinois  judgment  exactly 
the  force  and  authority  which  the  statutes  direct  and  its  courts 
claim  for  il^  and  recognize  its  validity  and  operation  upon  cor- 
porate property  within  that  state,  we  fully  obey  the  constitu- 
tional mandate,  and  are  not  required  to  go  further  and  give  it 
a  force  in  our  own  jurisdiction  which  nullifies  and  disorganizes 
our  whole  procedure,  and  binds  an  officer  who  was  never  a 
party  to  the  suit,  who  never  appeared  in  it,  and  has  never  in 
any  manner  been  heard. 

I  think  there  is  no  injustice  in  this  rule.  The  foreign 
creditor  may  pursue  the  corporate  assets  in  his  own  state,  but 
when  he  would  reach  the  fund  held  here  for  distribution  after 
the  corporate  death  he  must,  in  some  manner,  make  the  receiver 
a  party,  so  as  to  bind  him  by  the  judgment.  I  understand  the 
Federal  court  to  have  decided  nothing  to  the  contrary.  Indeed, 
in  Grover  &  Baker  Machine  Co.  v.  Radcliffe  (137  U.  S.  287) 
it  was  said  that  comity  did  not  require  one  state  to  permit  the 
law  of  another  to  override  its  own. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  O'Brien,  J.,  not  voting. 

Order  affirmed. 


The  New  York   News  Publishing  Company,  Respondent,. 
v.  The  National  Steamship  Company,  Appellant. 

1.  Services  —  Agreement  for  Payment  in  Property.  Where  a 
party  agrees  to  pay  the  value  of  services  rendered,  in  specific  articles  of 
property,  and,  upon  demand,  refuses  or  fails  to  deliver  the  property,  his 
obligation  is  thereby  converted  into  one  for  the  payment  of  money. 

2.  Pleading  —  Bill  of  Particulars — Motion  to  Make  Definite. 
Ordinarily,  facts  may  be  pleaded  as  they  actually  exist  or  according  to 
their  legal  effect  at  the  option  of  the  pleader.  When  pleaded  according  to 
the  legal  effect  and  the  opposite  party  is  uninformed  as  to  the  proof  he  is 
required  to  meet  at  the  trial,  as  a  general  rule  his  remedy  is  by  a  demand 
for  a  bill  of  particulars  or  a  motion  to  make  more  definite  and  certain. 
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8.  Pleading  and  Proof  —  Variance.  Where  a  complaint  alleges  a 
money  indebtedness  for  services  rendered,  proof  of  an  agreement  to  per- 
form the  work  for  payment  in  specific  articles  of  property,  the  perform- 
ance of  the  work  and  the  refusal  to  deliver  the  articles,  does  not  con- 
stitute a  material  variance. 

Reported  below,  72  Hun,  158. 

(Argued  December  12,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  13,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  defendant's  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Cfietwood  for  appellant.  The  statement,  in  the  opinion 
of  tKe  General  Term,  that  the  contract  was  substantially  per- 
formed, is  entirely  without  proof,  and  the  failure  to  prove  a 
substantial  performance  of  the  contract  is  fatal.  (Dauchy  v. 
Drake%  85  N.  T.  411.)  Plaintiff  set  up  in  the  complaint  one 
cause  of  action  and  proved,  under  defendant's  objections  and 
exceptions,  a  different  cause  of  action.  (Code  Civ.  Pro.  §  481 ; 
Lent  v.  JV.  Y.  &  M.  R.  li.  Co.,  130  N.  Y.  510;  Barnes  v. 
Quigley,  59  1ST.  Y.  268 ;  Mea  v.  Pearce,  63  Hun,  402  ;  South- 
wick  v.  F.  N.  Bank,  84  N.  Y.  420.)  The  court  erred  in 
instructing  the  jury  to  find  for  so  much  money.  (Gleason  v. 
Finney,  5  Cow.  152 ;  2  Johns.  235.) 

W.  H.  Newman  for  respondent.  The  refusal  of  the  defend- 
ant to  deliver  the  tickets  when  called  for  was  a  breach  of  the 
agreement  on  its  part,  afrd  the  obligation,  by  its  refusal,  was 
converted  into  a  money  obligation.  (Gleason  v.  Pinney,  5 
Cow.  152;  Smith  v.  Smith,  2  Johns.  235-243;  Brooks  v. 
Hubbard,  3  Conn.  58.)  It  was  unnecessary  to  amend  the 
complaint.  (Code  Civ.  Pro.  §  723 ;  Place  v.  Munster,  65  N. 
Y.  104 ;  Colin  v.  Gunter.  11  K  Y.  373.) 
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O'Brien,  J.  The  complaint  in  this  action  alleged  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  $591.18, 
a  balance  due  from  the  defendant  for  work,  labor  and  services 
in  advertising  for  and  at  the  special  instance  and  request  of 
the  defendant. 

The  defendant,  by  its  answer,  denied  this  allegation.  The 
plaintiff,  on  the  trial,  gave  proof  tending  to  establish  an  agree- 
ment between  the  parties  to  the  effect  that  the  plaintiff  should 
•do  certain  advertising  for  the  defendant  and  be  paid  therefor 
in  the  tickets  of  defendant;  that  plaintiff  did  perform  the 
work  in  advertising,  and  had  received  thereon  a  certain  quan- 
tity of  tickets,  but  leaving  still  due  the  amount  stated  in  the 
complaint ;  that  the  plaintiff  had  demanded  the  balance  of  the 
bill  from  the  defendant  in  tickets,  but  the  demand  was  refused. 
The  plaintiff  claimed  that  these  facts  established  a  money 
indebtedness  from  the  defendant.  The  rule  in  this  state  seems 
to  be  that  where  a  party  agrees  to  pay  a  specific  sum,  or,  as  in 
this  case,  the  value  of  the  services  in  some  specific  articles  of 
property,  and  upon  demand  refuses  or  fails  to  deliver  the 
property,  his  obligation  is  thereby  converted  into  one  for  the 
payment  of  money.  (1  Sedg.  on  Dam.  [8th  ed.]  §  280; 
Gleason  v.  Pinney,  5  Cow.  152;  Smith  v.  Smith,  2  Johns. 
235  ;  Brooks  v.  Hubbard,  3  Conn.  58.)  There  was  some  con- 
flict in  the  evidence  as  to  the  facts,  but  the  court  submitted  all 
the  questions  to  the  jury,  and  the  verdict  must  be  taken  as 
establishing  in  plaintiff's  favor  the  performance  of  the  work 
at  the  price  alleged,  the  agreement  to  pay  in  tickets  and  the 
refusal  to  do  so,  and  the  consequent  obligation  to  pay  in . 
money. 

The  only  point  urged  by  the  defendant  in  support  of  the 
-appeal  which  it  is  necessary  to  consider  is  the  contention  that 
the  plaintiff  set  out  in  the  complaint  one  cause  of  action  and 
recovered  upon  another  and  different  cause  of  action.  The 
plaintiff  has  stated  the  facts  constituting  the  cause  of  action, 
not  as  they  actually  existed,  but  according  to  their  legal  effect. 
In  most  cases  either  mode  of  pleading,  at  the  option  of  the 
party,  is  correct.  (Bennett  v.  Judson,  21  K".  Y.  238 ;  Fwr- 
6 
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ron  v.  Sherwood,  17  N.  Y.  227 ;  Barney  v.  Worthington,  37 
N.  Y.  116.) 

In  pleading  facts  according  to  their  legal  effect  it  may 
sometimes  happen  that  the  opposite  party  is  left  in  the  dark 
as  to  the  proof  which  he  may  be  required  to  meet  at  the  trial, 
but,  ordinarily,  this  difficulty  can  be  avoided  by  motion,  when 
necessary,  to  make  the  pleading  more  definite  and  certain. 

In  this  case,  if  the  defendant  had  any  doubt  as  to  the 
identity  of  the  claim  that  it  was  required  to  defend,  a  simple 
demand  for  a  bill  of  particulars  or  a  motion  would  make 
everything  clear.  The  material  part  of  the  complaint  was 
the  allegation  of  a  money  indebtedness  by.defendant  to  plain- 
tiff  and  that  allegation  was  supported  by  proof  of  the  agree- 
ment to  perform  the  work,  for  payment  in  tickets,  the  per- 
formance of  the  work,  and  the  refusal  to  deliver  the  tickets. 
In  other  words,  the  fact  pleaded  according  to  its  legal  effect 
was  proved  by  proof  of  the  facts  as  they  existed.  So  there 
was  no  variance  that  the  defendant  can  complain  of.  The 
other  questions  discussed  relate  to  the  proof  given.  It  is  not 
very  clear,  but  its  sufficiency  and  interpretation  was  for  the 

The  judgment  must,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 

The  Woodhaven  Junction  Land  Company,   Appellant,   v* 
John  Solly  and  Charles  Lange,  Respondents. 

Restrictions  in  Deed — Estoppel  against  Enforcement.  The 
facts  —  that  a  purchaser  of  a  lot  from  a  land  improvement  company  paid 
for  the  land  and  erected  a  building  thereon  with  a  store  front,  upon  the 
faith  of  representations  made  to  him  by  the  general  agent  of  the  vendor 
that  there  were  no  restrictions  on  the  property  and  that  it  could  be  used 
for  business  purposes;  that  he  did  not  receive  a  deed  until  several  months 
thereafter,  and  on  then  observing  that  it  contained  restrictions  against 
using  or  permitting  the  premises  to  be  used  for  the  sale  of  intoxicating 
liquors,  was  informed  by  the  geueral  agent  that  he  would  not  be  inter- 
fered with,  and  that  on  such  assurance  he  accepted  and  recorded  the  deed 
and  thereafter  leased  the  premises  to  a  person  who  he  knew  intended  to 
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U83  them  for  the  sale  of  intoxicating  liquors  — suffice  to  prevent  the  vendor 
from  obtaining  an  injunction  restraining  the  tenant  from  such  use  of  the 
premises.  So  held,  in  an  action  for  an  injunction  brought  by  the  vendor 
against  both  the  purchaser  and  tenant,  in  which  the  purchaser  consented  to 
a  reversal,  on  appeal,  of  a  judgment  refusing  the  injunction. 
Reported  below,  74  Hun,  687. 

(Argued  December  8,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  1, 1893,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  plaintiff  is  a  land  improvement  company,  owning  a 
tract  of  land  in  Queens  county,  called  Chester  Park,  which, 
at  the  time  of  the  transactions  in  suit,  it  was  developing  and 
laying  out  according  to  a  general  scheme,  and  in  pursuance  of 
which  it  was  placing  its  property  upon  the  market.  Its  deeds, 
including  the  one  in  question  in  this  action,  contained  cove- 
nants by  which  the  purchaser  agreed  that  neither  he  nor  his  heirs 
or  assigns  would,  prior  to  January  1,  1900,  erect  or  permit  to 
be  erected  upon  the  land  conveyed  any  ale  house  or  other 
place  for  the  manufacture  or  sale  of  intoxicating  liquors,  or 
for  carrying  on  any  other  offensive  trade  or  business,  or  use,  or 
permit  to  be  used  for  any  of  said  purposes,  any  house  already 
erected,  or  which  might  Tbe  erected.  The  complaint  sought  to 
restrain  the  defendants  from  using  or  permitting  a  house, 
which  had  been  erected  by  the  defendant  Solly  on  a  lot  pur- 
chased by  him  from  the  land  company,  and  which  had  been 
leased  by  him  to  the  defendant  Lange,  to  be  used  as  an  ale 
house  or  as  a  place  for  the  manufacture  or  sale  of  intoxicating 
liquors. 

Further  facts  are  stated  in  the  opinion. 

Z.  C.  Whiton  for  appellant.  The  defendant  Solly  had  not 
only  notice  of  the  fact  that  the  property  bought  by  him  was 
restricted,  but  he  also  had  knowledge  of  these  restrictions. 
(Heed  v.  Gannon,  50  N.  Y.  345,  349 ;  Ellis  v.  Horrmany 
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90  K  Y.  474 ;  Baker  v.  Bliss,  39  N.  Y.  70 ;  1 Y.  &  C.  Exch. 
328 :  Pitney  v.  Leonard,  1  Paige,  461 ;  Pendleton  v.  Fayy 
2  Paige,  202.)  The  agent  of  the  plaintiff,  although  styled  a 
general  agent,  Jiad  no  authority  to  waive  any  restrictions,  of 
which  fact  the  defendant  Solly  was  fully  aware,  and  Solly's 
knowledge  that  there  were  limitations  to  the  agent's  powers 
put  upon  him  the  burden  of  discovering  the  extent  of  the  agent's 
authority.  ( Webb  v.  Alexander,  7  Wend.  281 ;  Stayner  v. 
Tysen,  3  Hill,  279 ;  Sage  v.  Sherman,  2  N.  Y.  417 ;  Fullerton 
v.  McLaughlin,  53  N.  Y.  S.  E.  179.)  The  court  erred  in 
admitting  testimony  of  the  agent's  declarations  subsequent  to 
the  time  of  the  making  of  the  contract.  (Hubbard  v.  Elmer, 
7  Wend.  446  ;  Fullerton  v.  McLaughlin,  53  N.  Y.  S.  R.  779.) 
The  defendant  Solly  has  failed  to  make  out  such  a  case  as  will 
establish  that  mistake  in  fact  or  in  law  as  entitles  him  to  a 
reformation  of  his  deeds.  (Story's  Eq.  Juris.  §§  155,  157 ; 
JVevins  v.  DunUp,  33  K  Y.  676 ;  Story  v.  Conger,  36  N.  Y. 
673 ;  Lyman  v.  U.  S.  Ins.  Co.,  17  Johns.  376 ;  Welles  v. 
Yates,  44  N.  Y.  525  ;  Willard's  Eq.  64 ;  Lowes  v.  Leroy,  2 
Sandf .  202 ;  Parkhurst  v.  Van  Courtlandt,  1  Johns.  Ch.  273 ; 
Armstrong  v.  Mundy,  5  Den.  166  ;  Niles  v.  Culver,  8  Barb. 
205.) 

Mirabeau  L.  Towns  and  James  S.  Wilson  for  respondents. 
The  deed  is  not  in  conformity  with  the  terms  of  the  contract 
of  sale,  and,  therefore,  Solly  is  now  entitled  to  a  new  deed  or 
to  a  release,  releasing  his  property  from  the  improper  and 
unwarranted  restrictions,  as  prayed  for  in  the  answer.  (Story's 
Eq.  Juris.  [5th  ed.]  174,  §  154, 179,  §  159.)  All  representations 
and  agreements  made  by  the  general  agent  of  the  company  to 
and  with  this  respondent,  to  the  effect  that  the  latter's  property 
was  to  be  exempt  from  restrictions,  and  that  he  would  be  free 
to  use  it  as  he  chose,  are  binding  on  his  principal,  the 
appellant  company.     (1  Pars,  on  Cont.  39.) 

Finch,  J.  This  action  was  brought  to  enforce  by  injunc- 
tion certain  restrictions  imposed  by  plaintiff's  deed  executed 
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to  the  defendant  Solly.  The  injunction  has  been  refused  by 
the  courts  below  and  the  plaintiff  company  appeals.  It  now 
produces  to  us  the  written  consent  of  the  defendant  Solly  for 
a  reversal  of  the  judgment,  properly  executed"  and  acknowl- 
edged and  signed  also  by  his  counsel.  That  makes  it  our 
duty  to  reverse  the  judgment  as  to  him.  But  his  co-defend- 
ant, Lange,  has  made  no  such  stipulation.  On  the  contrary, 
he  appears  and  has  filed  a  brief  asking  an  affirmance  of  the 
judgment.  The  findings  show  that  Solly  paid  for  the  prem- 
ises, erected  the  building  and  sublet  to  Lange  upon  the  faith 
of  representations  made  to  him  by  the  general  agent  of  the 
plaintiff  that  there  were  no  restrictions  on  the  property  and  it 
could  be  used  for  business  purposes.  Solly  paid  for  the  land 
and  at  once  began  the  erection  of  a  building  with  a  store 
front  in  June  of  1891  and  got  his  deed  only  in  the  following 
September.  Observing  the  restrictions,  he  went  to  the  gene- 
ral agent  with  the  deed  and  the  latter  assured  him  they  would 
not  interfere  with  him.  On  that  assurance  he  accepted  and 
recorded  the  deed.  Thereafter  he  leased  to  the  defendant 
Lange  knowing  that  the  latter  was  intending  to  use  the  preni-. 
ises  for  the  sale  of  intoxicating  liquors.  Upon  the  findings 
the  judgment  rendered  was  right,  and  so  far  as  the  defendant 
Lange  is  concerned  should  be  affirmed,  with  costs.  We  are 
not  responsible  for  the  reversal  as  to  Solly  which  rests  wholly 
upon  his  consent. 

The  judgment  should  be  reversed  and  new  trial  ordered, 
with  costs  to  abide  the  event  as  against  the  defendant  Solly, 
but  affirmed,  with  costs,  as  to  defendant  Lange. 

All  concur. 

Judgment  accordingly. 
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lei  106  ^HE  Springfield  Fire  and  Marine  Insurance  Company, 

162  567 1  ^Respondent,  v.  The  Village  of  Keeseville,  Appellant. 

1.  Municipal  Corporations— Water  Works— Exemption  from 
Liability.  When  an  incorporated  village  avails  itself  of  the  permissive 
authority  to  construct  and  maintain  a  system  of  water  works,  conferred 
by  the  general  acts  of  the  legislature  upon  all  incorporated  villages  in  the 
state,  the  grant  of  power  is  to  be  regarded  as  exclusively  for  public  pur- 
poses and  as  belonging  to  the  corporation  in  its  public,  political  or 
municipal  character;  and  for  the  non-user  or  misuser  of  such  power 
(as,  e.  g.,  in  failing  to  keep  the  water  system  in  condition  to  furnish  pro- 
tection from  fires)  the  corporation  cannot  be  made  liable  at  the  suit  of  a 
citizen. 

2.  Maintenance  of  Water  Works — Contractual  Relation.  An 
incorporated  village,  by  availing  itself  of  the  permissive  power  conferred 
by  the  general  acts  to  construct  water  works,  does  not  thereby  sustain 
such  an  implied  contractual  relation  to  the  public  within  its  boundaries, 
with  respect  to  the  construction  of  such  public  work,  as  to  be  responsible 
for  a  failure  to  exercise  reasonable  care  and  diligence  in  respect  to  its 
maintenance. 

8.  Payment  of  Water  Rents.  The  maintenance,  by  an  incorporated 
village,  of  water  works,  under  the  general  acts,  is  not  rendered  a  private 
corporate  business,  by  the  fact  that  water  rents  are  paid  to  the  village  by 
the  inhabitants. 

&  F.  &  M.  Ins.  Co.  v.  Vil.  of  Keeseville  (80  Hun,  162),  reversed. 

(Argued  December  9,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  July  14,  1894,  which  reversed  a  judgment  in 
favor  of  defendant  sustaining  a  demurrer  to  the  complaint 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  complaint  sets  forth  that  the  plaintiff  is  a  Massachusetts 
corporation  and  that  the  defendant  is  a  village  organized 
under  the  provisions  of  chapter  291  of  the  Laws  of*  the  state 
of  New  York,  passed  in  1870,  and  the  amendments  thereto ; 
that  the  plaintiff  carried  on  the  business  of  fire  insurance 
within  the  limits  of  the  defendant,  and  for  the  privilege  of  so 
doing,  and  of  having  the  protection  of  the  water  works  and 
fire  department  and  appliances  of  defendant,  had  paid  an 
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annual  tax  to  the  defendant ;  that  the  defendant  had  a  system 
of  water  works  and  fire  appliances,  which  were  maintained  by 
taxes  levied  upon  all  its  taxable  inhabitants,  including  plaintiff 
and  other  insurance  companies,  and  by  water  rents  paid  by 
such  inhabitants.  The  complaint  then  proceeds  to  set  forth 
the  insurance  by  the  plaintiff  of  property  of  one  Emily  E. 
Brewer,  for  a  percentage  less  than  for  like  property  outside 
the  limits  of  the  water  and  fire  protection,  and  the  destruction 
by  fire  thereof ;  in  consequence  whereof  the  plaintiff  had  paid 
to  her,  under  its  contract  of  insurance,  $4,450.  The  com- 
plaint then  sets  forth  the  assignment  to  plaintiff  by  Emily  E. 
Brewer  of  all  claims  and  damages  against  the  defendant,  by 
reason  of  said  fire  and  damages,  and  alleges  that  "  at  the  time 
of  the  aforesaid  fire,  the  defendant  had  wrongfully  and  negli- 
gently allowed  and  caused  its  said  water  works,  pumps,  pipes 
and  fire  appliances  to  become  and  be  out  of  repair,  broken 
and  weakened,  stopped  with  mud  and  other  foreign  objects, 
and  unfit  for  use,  to  such  extent  that  water  could  not  be 
thrown  or  put  upon  said  dwelling  house  to  extinguish  the  fire 
therein ;  that  when  the  hose  was  laid  and  opened,  and  ready 
to  throw  water  upon  the  fire  in  said  house,  said  fire  was  very 
slight  and  had  done  very  little  damage;  that  if  said  fire 
appliances  and  water  works  had  been  in  proper  working 
order  said  fire  would  and  could  have  been  extinguished 
without  damaging  said  house  to  exceed  three  hundred 
dollars;  that  at  the  time  of  said  fire,  and  for  several 
years  previous  thereto,  the  defendant,  under  and  in 
pursuance  of  the  powers  granted  it  by  the  laws  of  the 
state  of  New  York,  had  assumed  to  maintain  water  works 
and  fire  appliances  and  a  fire  department  for  the  purpose, 
among  other  things,  of  protecting  the  property  of  the  inhab- 
itants of  defendant  against  loss  by  fire,  of  all  which  plaintiff 
and  its  assignor  had  notice,  and  in  reliance  thereon  said 
assignor  paid  taxes  to  defendant  to  maintain  the  same,  and 
plaintiff  paid  taxes  to  defendant  for  said  purpose,  and  insured 
property  at  reduced  rates  as  aforesaid ;  *  *  *  that  plain- 
tiff's aforesaid  loss  of  $4,450,  to  the  extent  of  at  least  $4,150, 
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was  caused  solely  by  the  negligence  and  wrongful  and  unlaw- 
ful acts  of  defendant,  in  failing  to  keep  its  water  works  and 
fire  appliances  in  proper  working  order,  and  in  failing  to 
employ  competent  men  to  manage  and  care  for  the  same." 
The  complaint  then  demanded  judgment  for  the  said  sum 
of  $4,150. . 

The  defendant  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  At  Special  Term  the  demurrer  was  sustained  and 
judgment  went  for  the  defendant,  dismissing  the  complaint ; 
but  upon  appeal  to  the  General  Term,  that  court  reversed  the 
judgment  and  overruled  the  defendant's  demurrer.  From 
the  General  Term  judgment  the  defendant  has  appealed  to 
this  court ;  the  General  Term  having  certified  the  question  as 
one  of  sufficient  importance  to  render  the  decision  of  this 
court  desirable  before  proceeding  further. 

Chester  B.  McLaughlin  for  appellant.  A  municipal  cor- 
poration cannot  be  made  liable  (in  the  absence  of  a  statute 
giving  the  remedy)  for  an  injury  arising  from  the  negligent 
U6e  of  its  property  from  which  it  receives,  in  its  corporate 
capacity,  no  special  benefit ;  or  from  a  negligent  use  of  its 
property  by  its  officers  not  acting  as  agents  or  servants  of  the 
corporation,  but  as  public  officers  whose  duties  are  defined  by 
law.  (3  K.  S.  3274,  3298 ;  Edgerly  v.  Concord,  62  JST.  H.  8*; 
Thayer  v.  Boston,  19  Pick.  511 ;  Hafford  v.  New  Bedford, 
16  Gray,  297 ;  Hill  v.  Boston,  122  Mass.  344 ;  Barbour  v. 
Ellsworth,  67  Maine,  294 ;  Jewett  v.  New  Haven,  38  Conn. 
368 ;  Grant  v.  Erie,  69  Penn.  St.  420 ;  Davis  v.  Mont- 
gomery, 51  Ala.  139  ;  Cooley  on  Torts,  620,  621 ;  2  Dillon 
on  Mun.  Corp.  §§  949-951,  953-955  ;  Woodbridge  v.  Mayor, 

49  How.  Pr.  67;  Smith  v.  City  of  Rochester,  76  N.  Y.  506; 
Maxmilian  v.  Mayor,  62  N.  Y.  160 ;  (PMeara  v.  Mayor,  1 
Daly,  425;  Hayes  v.  Oskkosh,  33  Wis.  314.)  Under  the 
statute  referred  to  in  the  complaint  it  was  discretionary  with 
the  defendant  whether  it  would  construct  a  sytem  of  water 
works,  and,  having  constructed  it,  whether  it  would  maintain 
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it  or  allow  it  to  fall  into  disuse.  ( Wainright  v.  Q.  Co.  W. 
Co.,  7S  Hun,  152 ;  Mendel  v.  Wheeling,  28  W.  Va.  233 ; 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19 ;  Van  Horn  v.  Des 
Moines,  63  Iowa,  447  ;  Fisher  v.  Boston,  104  Mass.  87; 
Tainter  v.  Worcester,  123  Mass.  311;  Edgerly  v.  Concord, 
62  N.  H.  8 ;  Jewett  v.  Nexo  Haven,  38  Conn.  368 ;  Torbush 
v.  Norwich,  38  Conn.  225 ;  Grant  v.  Erie,  69  Penn.  St.  420; 
JWaeA:  v.  Columbia,  19  S.  C.  412 ;  Heller  v.  Sedalia,  53  Mo. 
159;  Hayes  v.  Oshkosh,  33  Wis.  314;  Kelley  v.  Milwaukee, 
18  Wis.  83 ;  2>av»  v.  (7%  Council,  51  Ala.  139 ;  Falkner  v. 
Aurora,  15  Ind.  130 ;  Howard  v.  &/&  Francisco,  51  Cal.  52 ; 
TFifctfa?  v.  Chicago^  107  111.  334 ;  Smith  v.  Rochester,  76  N. 
Y.  513;  TTeZsAv.  Rutland,  58  Vt.  228;  2  Dillon  on  Mun. 
Corp.  [3d  ed.]  976;  S.  &  K.  on  Neg.  [4th  ed.]  §  265 ;  House 
v.  H.  W.  W.  Co.,  47  A.  L.  J.  443 ;  Davis  v.  W.  W.  Co.,  54 
Iowa,  59 ;  Becker  v.  W.  W.  Co.,  79  Iowa,  419 ;  Fowler  v. 
W.  W.  Co.,  83  Ga.  219 ;  Foster  v.  W.  W.  Co.,  3  Lea,  42 ; 
Ferris  v.  W.  W.  Co.,  16  Nev.  44 ;  Nickerson  v.  II  Co.,  46 
Conn.  24 ;  Eaton  v.  W.  W.  Co.,  37  Neb.  546 ;  Howsrnan  v. 
T.  W.  Co.,  116  Mo.  304.) 

A.  W.  Boynton  for  respondent.  The  attempted  defense  is 
an  effort  to  sustain  the  claim  that  as  a  municipal  corporation, 
defendant  is  exempt  from  liability  for  damages  resulting  from 
its  own  wrong.  To  establish  such  a  defense  it  must  invoke  and 
show  law  that  is  irresistibly  clear  to  that  end.  ( U.  8.  v.  Fisher >y 
2  Cranch,  290 ;  Cogswell  v.  N.  Y.,  N.  II.  &  H.  R.  R.  Co., 
103  N.  Y.  10 ;  Bohan  v.  PL  Jervis,  122  N.  Y.  18 ;  Com.  Ins. 
Co.  v.  K  R.  Co.,  73  K  Y.  399 ;  //.  Ins.  Co.  v.  W.  T.  Co.,  33 
How.  Pr.  102.)  The  municipality  is  liable  on  the  pame  grounds 
as  an  individual  or  other  corporation.  (Mayor,  etc.,  v.  Bailey, 
2  Den.  444 ;  Laws  of  1875,  chap.  181,  §  4 ;  Laws  of  1879,  chap. 
129 ;  Laws  of  1881,  chap.  175  ;  Laws  of  1883,  chap.  255 ;  Laws 
of  1885,  chap.  211 ;  Laws  of  1870,  chap.  291 ;  Laws  of  1886, 
chap.  600 ;  Laws  of  1890,  chap.  406 ;  Laws  of  1891,  chap.  74; 
LUyyd  v.  Mayor,  etc.,  5  N.  Y.  374;  Beach  on  Pub.  Corp. 
§  1140.)  The  powers  granted  to  defendant  by  the  law  cited, 
7 


50      Fire  Insurance  Co.  v.  Village  of  Keesevilie.  [Dec, 

Points  of  counsel.  [Vol.  148. 

although  the  statutes  are  only  permissive  in  terms,  imply  the 
duty  on  the  part  of  the  defendant  to  execute  the  powers, 
because  the  interest  of  the  public  and  third  persons  are  at  stake. 
(Hutson  v.  Mayor,  etc.,  9  N.  Y.  163  ;  Iiequa  v.  Rochester, 
45  N.  Y.  129;  Mayor,  etc.,  v.  Furze,  3  Hill,  612;  People  v. 
Meakim,  133  N.  Y.  214 ;  People  v.  Suprs.,  51  N.  Y.  401 ;  68 
K  Y.  114 ;  Hagadorn  v.  Raux,  72  N.  Y.  583  ;  Lockport  v. 
Suprs.,  17  N.  Y.  S.  R.  342 ;  Gilmore  v.  Utica,  121  N.  Y. 
568 ;  Rex  v.  Barlow,  2  Salk.  609 ;  Cooley  on  Const.  Lim. 
248,  249  ;  Nelson  v.  Mayor,  etc.,  63  K  Y.  544 ;  IliU  v. 
Mayor,  etc.,  139  K  Y.  505;  127  N.  Y.  581.)  Even  if 
the  defendant  was  under  no  obligation,  originally,  to 
provide  water  works  for  the  protection  of  its  inhabitants 
and  others  against  tire,  yet,  having  assumed  to  exercise  its 
legal  right  so  to  do,  it  became  bound  not  to  act  negligently  in 
the  care  and  maintenance  of  the  same  and  not  to  employ 
incompetent  servants.  (McCarthy  v.  Syracuse,  46  N.  Y.  196 ; 
Daucher  v.  Brooklyn,  119  N.  Y.  253;  R.  R.  L.  Co.  v. 
Rochester,  3  K  Y.  463 ;  Houston  v.  Mayor,  etc.,  9  N.  Y.  163 ; 
Conrad  v.  Itliaca,  16  N.  Y.  158 ;  Barton  v.  Syracuse,  37 
Barb.  292 ;  Ilutchins  v.  Mayor,  etc.,  6  Am.  St.  Rep.  422 ; 
Seifert  v.  Brooklyn,  101  N.  Y.  136;  Wilson  v .  New  Bed- 
ford, 108  Mass.  261 ;  95  K  Y.  87,  88 ;  Jenny  v.  Brooklyn, 
120  N.  Y.  167;  Moody  v.  Mayor,  etc.,  43  Barb.  282;  Hyatt 
v.  Rondout,  44  Barb.  385  ;  Barton  v.  Syracuse,  36  N.  Y.  54 ; 
Davenport  v.  Mayor,  etc.,  37  N.  Y.  568  ;  Wessinan  v.  Brook- 
lyn, 40  N.  Y.  S.  R.  700  ;  Lloyd  v.  Mayor,  etc.,  5  N.  Y.  371.) 
The  defendant,  by  accepting  its  organization  and  powers  from 
the  state,  thereby  became  bound  to  the  state  to  exercise  those 
powers  and  the  duties  arising  therefrom  without  negligence. 
(Conrad  v.  Ithaca,  16  N.  Y.  158;  Nelson  v.  Canisteo,  100 
N.  Y.  89;  Gain  v.  Syracuse,  95  N.  Y..  83;  Robinson  v. 
Chamberlain,  34  N.  Y.  389  ;  F.  F.,  etc.,  Co.  v.  Belden,  37  N. 
Y.  648  ;  Johnson  v.  Baldivin,  47  N.  Y.  130  ;  Little  v.  Banks, 
85  N.  Y.  263;  Stock  v.  City  of  Boston,  149  Mass.  410; 
Ehrgott  v.  Mayor,  etc.,  96  N.  Y.  281 ;  Ring  v.  Cohoes,  77  K 
Y.  83;  Laws  of  1860,  chap.  291,  §  9;  Laws  of  1889,  chap. 
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440.)  The  General  Term  opinion  is  in  accord  with  the  appli- 
cation of  the  best  principles  of  the  law  of  this  state.  {Hill  v. 
Mayor,  etc.,  139  K  Y.  495 ;  Cogswell  v.  N.  Y.,  N.  B.  &  H. 
R.  R.  Co.,  103  K  Y.  10 ;  Beltz  v.  Yonkers,  74  Hun,  75.) 

Gray,  J.  The  learned  justice  who  spoke  for  the  General 
Term,  in  a  very  elaborate  and  interesting  opinion,  proceeded, 
very  correctly,  as  I  think,  upon  the  assumption  that  the  neg- 
ligence charged  against  the  defendant  in  the  complaint  related 
entirely  to  its  water  works  system.  In  the  view  which  we 
take  of  the  matter,  it  is  of  comparatively  little  consequence 
whether  the  plaintiff  bases  its  right  of  action  upon  negligence 
with  respect  to  the  fire  department  as  such,  or  to  the  water 
department  as  such.  But  the  fair  reading  of  the  complaint 
undoubtedly  warrants  the  assumption  of  the  learned  justice 
at  General  Term. 

If  I  correctly  apprehend  the  reasoning,  which  led  the 
General  Term  to  the  conclusion  that  there  was  a  municipal 
liability  upon  an  admission  of  the  facts  set  forth  in  the  com- 
plaint, it  rests,  in  the  main,  upon  two  theories.  In  the  first 
place  it  is  held  that  by  the  voluntary  assumption  on  the  part 
of  the  defendant  of  the  power  conferred  by  statute  to  con- 
struct and  maintain  water  works,  it  became  responsible  for  the 
proper  exercise  of  such  power  and  that  such  responsibility  is 
necessarily  demanded  in  the  interest  of  an  efficient  public  serv- 
ice, and  the  inhabitants,  who  have  contributed  to  the  main- 
tenance of  such  a  public  work,  have  a  right  to  hold  the 
defendant  to  the  exercise  of  reasonable  care  and  diligence  and 
to  a  liability  for  a  failure  to  do  so.  In  the  next  place,  it  is 
held,  while  not  deeming  that  the  defendant  had  engaged  in  a 
private  corporate  business,  conducted  for  its  own  benefit  and 
not  for  the  general  public,  nevertheless,  that  the  defendant 
having  agreed  to  erect  and  take  charge  of  the  public  work  and 
enterprise  for  the  public  within  its  boundaries,  if  there  is  a 
failure  to  exercise  reasonable  care  and  diligence  in  maintain- 
ing it,  there  has  been  a  breach-  of  an  implied  contract,  for 
which,  if  injury  results,  an  action  will  lie.     Holding  these 
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views,  the  learned  General  Term  felt  compelled,  because  of 
the  admission  by  the  defendant,  through  its  demurrer,  of  the 
allegations  of  wrongful  and  neglectful  conduct  in  relation  to 
the  maintenance  of  its  water  works,  to  hold  that  the  plaintiff 
made  out  a  good  cause  of  action. 

The  proposition  that  such  a  liability  rests  upon  a  municipal 
corporation,  as  is  asserted  here,  is  somewhat  startling  and  I 
think  the  learned  General  Term  justices  have  misapprehended 
the  nature  of  the  responsibility,  which  devolved  upon  the 
defendant  in  connection  with  its  maintenance  of  a  water 
works  system,  as  well  as  the  character  of  the  power  which  it 
was  authorized  to  exercise  in  relation  thereto.  I  might  remark, 
in  the  same  spirit  of  criticism  which  was  assumed  by  the 
learned  justice  at  General  Term,  that  while  the  efficiency 
of  the  public  service  would  be  promoted  by  holding 
municipal  corporations  to  the  exercise  of  reasonable  care 
and  diligence  in  the  performance  of  municipal  duties  and 
to  a  liability  for  injury  resulting  from  a  failure  in  such 
exercise,  the  application  of  that  doctrine  to  such  a  case 
as  this  might,  and  probably  would,  be  highly  disastrous  to 
municipal  governments.  A  little  reflection  will  show  that  a 
multitude  of  actions  would  be  encouraged,  by  fire  insurance 
companies,  as  by  individuals,  and  that  cases  have  arisen,  and 
may  still  arise,  where  an  extensive  conflagration  might  bank- 
rupt the  municipality,  if  it  could  bo  rendered  liable  for  the 
damages  or  losses  sustained. 

The  distinction  between  the  public  and  private  powers  con- 
ferred upon  municipal  corporations,  although  the  line  of 
demarkation  at  times  may  be  difficult  to  ascertain,  is  generally 
clear  enough.  It  has  been  frequently  the  subject  of  judicial 
discussion  and,  among  the  numerous  cases,  it  is  sufficient  to 
refer  to  Bailey  v.  Tie  Mayor  (8  Hill,  531) ;  Lby/d  v.  The 
Mayor  (5  N7  Y.  369)  and  Maxmilicvii  y.  The  Mayor  (62  id. 
160).  The  opinion  in  Darlington  v.  The  Mayor  (31  N. 
Y.  164)  is  also  instructive  upon  the  subject.  When  we  find 
that  the  power  conferred  has  relation  to  public  purposes  and 
is  for  the  public  good,  it  is  to  be  classified  as  governmental  in 
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its  nature  and  it  appertains  to  the  corporation  in  its  political 
character.  But  when  it  relates  to  the  accomplishment  of 
private  corporate  purposes,  in  which  the  public  is  only 
indirectly  concerned,  it  is  private  in  its  nature  and  the  munic- 
ipal corporation,  in  respect  to  its  exercise,  is  regarded  as  a 
legal  individual.  In  the  former  case,  the  corporation  is 
exempt  from  all  liability,  whether  for  non-user  or  misuser ; 
while  in  the  latter  case,  it  may  be  held  to  that  degree  of 
responsibility  which  would  attach  to  an  ordinary  private  cor- 
poration. Then,  the  investiture  of  municipal  corporations  by 
the  legislature  with  administrative  powers  may  be  of  two 
kinds.  It  may  confer  powers  and  enjoin  their  performance 
upon  the  corporation  as  a  duty  ;  or  it  may  create  new  powers 
to  be  exercised  as  governmental  adjuncts  and  make  their 
assumption  optional  with  the  corporation.  Where  a  duty 
specifically  enjoined  upon  the  corporation  as  such  has  been 
wholly  neglected  by  its  agents  and  an  injury  to  an  individual 
arises  in  consequence  of  the  neglect,  the  corporation  will  be 
held  responsible.  (Mayor  v.  Furze,  3  Hill,  612,  619.)  So,  in 
McCarthy  v.  Syracuse  (46  N.  Y.  194),  it  was  held  that 
where  a  duty  of  a  ministerial  character  is  imposed  by  law 
upon  the  corporation,  a  negligent  omission  to  perform  that 
duty  creates  a  liability  for  damages  sustained.  Such 
responsibility,  however,  would  not  attach  to  the  corpora- 
tion where  it  has  voluntarily  assumed  -  powers,  authorized 
by  the  legislature  under  some  general  provision  respect- 
ing municipalities  throughout  the  state  and  permissive 
in  their  nature;  and  at  this  point  I  touch  one  of  the 
theories  upon  which  the  General  Term  decision  seems 
to  rest.  In  such  a  case  —  and  I  speak,  of  course,  of  legisla- 
tive acts  which  are  general  in  their  nature  and  scope  —  the 
assumption  by  the  municipal  corporation  is  of  a  further  func- 
tion of  self,  or  local,  government  and  6uch  a  power  is  discre- 
tionary in  its  exercise,  and  carries  with  it  no  consequent  lia- 
bility for  non-user  or  misuser.  In  the  legislature  reside  the 
power  and  force  of  government,  confided  to  it  by  the  People 
under  constitutional  restrictions.     In  the  creation  of  munici- 
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pal  corporations  subordinate  commonwealths  are  made,  upon 
which  certain  limited  and  prescribed  political  powers  are  con- 
ferred and  which  enjoy  the  benefits  of  local  self  government. 
(People  ex  rel.,  etc.,  v.  Detroit,  28  Mich.  228.)  When,  in 
addition  to  those  general  powers  which  are  prescribed  upon 
the  creation  of  a  municipal  corporation,  general  statutes  permit 
the  assumption  of  further  powers  as  a  means  of  benefiting  the 
portion  of  the  public  in  the  particular  locality,  they  invest  the 
corporation  availing  itself  of  the  permission  with  just  so  much 
more  governmental  power.  Just  as  the  general  powers 
deposited  with  the  various  municipalities  are  exercised  by 
them  in  a  quasi  sovereign  capacity,  so  would  any  added 
powers  designed  for  the  general  public  good,  though  optional 
with  the  corporation  as  to  their  assumption,  and  in  their  exer- 
cise and  performance  local,  be  exercised.  They  are  not 
special,  as  being  designed  for  and  granted  to  a  particular 
municipality ;  for  they  are  applicable  to  every  part  of  the 
body  politic  where  municipal  government  exists.  Such 
powers,  in  legal  contemplation,  appertain  to  the  municipal 
corporation  as  such,  and  may  be  adopted  as  a  part  of  the  gov- 
ernmental system. 

The  acts,  under  which  the  defendant  was  authorized  to  con- 
struct and  maintain  a  system  of  water  works,  constitute  a 
general  law,  applicable  to  all  incorporated  villages  in  the 
state.  They  impose  no  duty  and,  when  availed  of,  the  task 
undertaken  is  discretionary  in  its  character.  The  grant  of 
power  must  be  regarded  as  exclusively  for  public  purposes 
and  as  belonging  to  the  municipal  corporation,  when  assumed, 
in  its  public,  political  or  municipal  character.  In  Bailey  v. 
The  Mayor  (3  Hill,  531),  to  which  reference  is  made  in  the 
opinion  below,  the  city  of  New  York,  at  a  very  early  day,  was 
authorized  by  special  legislation  to  engage  in  the  work  of  sup- 
plying its  citizens  with  water  and  to  acquire  lands  and  water 
rights  for  the  purpose  and,  as  it  is  clear  from  the  reading  of 
the  opinion  of  Chief  Justice  Nelson,  the  city  was  regarded 
in  the  light  of  any  other  private  company,  because  of  the 
special  franchises  conferred.     Assuming  that  we  could  regard 
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the  doctrine  of  that  case  as  authoritative  at  the  present  day, 
as  to  which  there  has  been,  and  might  be,  some  question,  (see 
Darlington  v.  The  Mayor,  etc.,  of  JSTew  York,  supra),  the 
decision  is  inapplicable  to  the  present  ca9e.  In  Hunt  v.  The 
Mayor  (109  K.  Y.  134)  the  case  turned  upon  the  performance 
by  the  city  of  the  duty  cast  upon  it  to  keep  its  streets  in  a  safe 
condition  for  travel.  In  Coin  v.  Syracuse,  (95  N.  Y.  83),  the 
discussion  was  as  to  the  nature  of  the  duty  imposed  upon  the 
defendant  by  the  power  in  its  charter  to  pass  ordinances, 
among  other  things,  for  the  razing  of  buildings  which  had 
become  dangerous  by  reason  of  lire.  The  failure  of  the  com- 
mon council  to  pass  a  resolution  in  respect  to  the  building  in 
question  was  not  deemed  to  be  a  neglect  of  a  duty.  It  was  a 
discretionary  matter.  ^Nothing  was  decided  in  that  case,  which 
controls  the  decision  of  the  present  case,  or  which  affects  the 
discussion  materially. 

ISov  can  we  assent  to  the  view  that  the  defendant  sustains 
such  an  implied  contractual  relation  to  the  public  within  its 
boundaries,  with  respect  to  the  construction  of  this  public 
work,  as  to  be  responsible  for  a  failure  to  exercise  reasonable 
care  and  diligence  in  respect  to  its  maintenance.  If  the  views 
which  I  have,  somewhat  briefly,  expressed  are  correct,  the 
defendant  exercised  a  function  which,  like  all  governmental 
functions,  was  purely  discretionary.  What  it  undertook  to  do, 
when  availing  itself  of  the  privilege  of  the  general  act,  was  to 
provide  for  the  local  convenience  of  its  inhabitants. 

The  industry  of  the  defendant's  counsel  has  collated  a  great 
number  of  decisions  by  the  courts  of  other  states,  which  indi- 
cate a  very  general  view  that  the  powers  conferred  by  the  law 
of  the  state  upon  its  municipal  corporations  to  establish  water 
works  and  fire  departments,  are,  in  their  nature,  legislative 
and  governmental.  From  them  I  may  select  one  or  two.  In 
Edgerly  v.  Concord  (62  X.  H.  8),  it  was  said  by  the  court : 
"  As  a  part  of  the  governmental  machinery  of  the  state, 
municipal  corporations  legislate  and  provide  for  the  customary 
local  convenience  of  the  people  and  in  exercising  these  dis- 
cretionary functions  the  corporations  are  not  called  upon  to 
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respond  in  damages  to  individuals,  either  for  omissions  to  act 
or  in  the  mode  of  exercising  the  powers  conferred  on  them  for 
public  purposes  and  to  be  exercised  at  discretion  for  the  pub- 
lic good.  For  injuries  arising  from  the  corporation's  failure  to 
exercise  its  public,  legislative  and  police  powers,  and  for  the 
manner  of  executing  those  powers  there  is  no  remedy  against 
the  municipality,  nor  can  an  action  be  maintained  for  damages 
resulting  from  the  failure  of  its  officers  to  discharge  properly 
and  efficiently  their  official  duties." 

In  Tainter  v.  Worcester  (123  Mass.  311),  it  was  said  by  the 
court :  "  The  protection  of  all  buildings  in  a  city  or  town 
from  destruction  or  injury  by  fire  is  for  the  benefit  of  all  the 
inhabitants  and  for  their  relief  from  a  common  danger;  and 
cities  and  towns  are,  therefore,  authorized  by  general  laws  to 
provide  and  maintain  fire  engines,  etc.,  to  supply  water  for  the 
extinguishment  of  fires.  The  city  did  not  by  accepting  the 
statute  and  building  its  water  works  under  it  enter  into  any 
contract  with,  or  assume  any  liability  to,  the  owners  of  prop- 
erty to  furnish  means  or  water  for  the  extinguishment  of  fires 
upon  which  an  action  can  be  maintained." 

In  Maxmilian,  v.  The  Mayor,  (62  N.  Y.  160),  the  reason- 
ing of  the  opinion  permits  a. clear  inference  that  this  defend- 
ant did  not,  by  accepting  the  provisions  of  the  statutes, 
assume  a  duty  of  the  kind  which  arises  from  the  grant  of  a 
special  power.  Judge  Folger  uses  this  language,  in  his  dis- 
cussion of  the  two  kinds  of  duties  which  are  imposed  upon  a 
municipal  corporation :  "  The  former  "  (referring  to  the  case 
of  a  grant  of  a  special  power),  "  is  not  held  by  the  municipality 
as  one  of  the  political  divisions  of  the  state."  Again  he  says: 
"  Where  the  power  is  intrusted  to  it  as  one  of  the  political 
divisions  of  the  state,  and  is  conferred  not  for  the  immediate 
benefit  of  the  municipality,  but  as  a  means  to  the  exercise  of 
the  sovereign  power  for  the  benefit  of  all  citizens,  the  corpo- 
ration is  not  liable  for  non-user,  nor  for  misuser  by  the  public 
agents;"  citing  Eastman  v.  Meredith,  (36  N.  II.  284). 

This  defendant,  precisely,  is  entrusted  with  the  power  to 
maintain  its  water  works,  because  it  is  one  of  the  political 
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subdivisions  of  the  state  to  which  the  general  act  has  reference 
in  its  general  grant  of  power  or  privilege. 

Nor  does  the  fact  that  water  rents  are  paid  by  the  inhabit- 
ants of  the  defendant  affect  the  question.  This  fact  is  made 
use  of  to  show  the  private  corporate  character  of  the  water 
works  system ;  and  the  suggestion  is  that  profit  or  benefits 
Accrue  to  the  defendant  whereby  the  corporate  undertaking  is 
affected  with  a  private  interest.  But  that  is  an  incorrect 
notion.  The  imposition  of  water  rents  is  but  a  mode  of  tax- 
ation and  a  part  of  the  general  scheme  for  the  purpose  of  rais- 
ing revenue  with  which  to  carry  on  the  work  of  government. 
If  profits  accrue  over  the  expense  of  the  maintenance  of  the 
system,  they  go  to  benefit  the  public  by  lessening  the  general 
burden  of  taxation. 

The  fallacy,  as  it  seems  to  me,  which  affects  the  argument 
that  the  municipal  corporation  can  be  made  liable  for  the 
non-user  or  misuser  of  its  power,  consists  in  that  it  fails  to 
Appreciate  the  true  nature  of  the  function  which  the  corpora- 
tion performs.  It  adds  to  its  political  machinery  for  the  pur- 
pose of  benefiting  and  of  protecting  its  inhabitants.  There  is 
nothing  connected  with  the  work,  which  is  not  of  a  govern- 
mental and  public  nature.  It  is  in  no  sense  a  private  busi- 
ness, and  the  authority  to  construct  the  works  was  given  to  it 
by  the  legislature,  not  at  its  own  particular  instance  or  appli- 
cation, but  because  it  was  one  of  the  political  subdivisions  of 
the  state  and,  as  such,  was  entitled  to  exercise  it.  How  could 
it  justly  be  said  that  the  maintenance  of  the  water  works 
system,  any  more  than  of  a  fire  department,  was  a  matter  of 
private  corporate  interest  ?  Is  it  not  for  all  the  inhabitants 
and  for  their  good  and  protection  ?  No  interest  was  designed 
to  be  subserved,  other  than  that  of  adding  to  the  powers  of  a 
community  carrying  on  a  local  government.  If  that  is  true, 
the  alternative  is  that  being  for  public  purposes  and  for  the 
general  welfare  and  protection,  the  defendant  assumed  a  gov- 
ernmental function  and  comes  under  the  sanction  of  the  rule 
which  exempts  government  from  suits  by  citizens. 
8 
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Further  elaboration  of  the  Bubject  is  quite  possible ;  but  the 
views  expressed  seem  sufficient  to  justify  the  conclusion  that 
the  determination  reached  by  the  General  Term  was  erroneous. 

The  order  and  judgment  appealed  from  should  be  reversed 
and  the  judgment  entered  at  the  Special  Term  should  be 
affirmed,  with  costs. 

All  concur  (Bartlett,  J.,  upon  grounds  stated  in  the  opinion, 
and  also  upon  the  further  ground  that  this  court  decided 
the  principle  here  invoVed  in  Hughes  v.  The  County  of 
Monroe,  147  N.  Y.  49). 

Ordered  accordingly. 


The    United    States    Vinegar    Company,   Respondent,  v. 
Francis  Foehrenbach  et  al.,  Appellants. 

1.  Corporation  —  Stock  Subscription  —  Incorporation  for  Ille- 
gal Object.  In  an  action  brought  by  a  corporation,  organized  to  deal  in 
an  article  of  necessity,  to  recover  unpaid  subscriptions  to  its  capital  stock,  a 
defense  that  the  plaintiff  was  incorporated  for  the  illegal  purpose  of  controll- 
ing and  limiting  the  production  of  such  article  throughout  the  country,  based 
upon  the  theory  that  certain  statements  and  acts  of  the  promoters  of  the  cor- 
poration, prior  to  its  formation  and  relied  on  as  showing  an  illegal  pur 
pose  on  their  part,  were  adopted  by  the  corporation,  is  not  made  out  by 
showing  merely  that  subsequent  to  the  incorporation  there  were  corporate 
acts  which  showed,  or  tended  to  show,  a  purpose  of  controlling  the  pro- 
duction and  sale  of  the  article,  and  of  regulating  its  cost,  through  com- 
binations or  agreements  between  the  members  of  the  corporation  and 
which  would  control  their  dealings  with  the  public. 

2.  Combinations  in  Trade  —  Prevention  of  Competition.  All  com- 
binations in  trade  are  not  condemned,  and  self-preservation  may  justify 
the  prevention  of  undue  and  ruinous  competition  when  the  prevention  is 
sought  by  fair  and  legal  methods. 

3.  Corporation  —  Presumption  of  Formation  for  a  Legal  Object. 
When  on  its  face  the  organization  of  a  corporation  is  for  objects  not 
necessarily  of  an  illegal  nature,  it  must  be  presumed  that  they  were  within 
that  legitimate  class  of  objects  for  which  corporations  may  be  formed. 

4  Stock  Subscription  —  Departure  from  Purposes  of  Incorpora- 
tion. When  a  person  voluntarily  subscribes  to  the  capital  stock  of  a  cor- 
poration, his  subscription  must  be  assumed  to  have  been  to  enable  the 
corporation  to  carry  out  the  legitimate  objects  for  which  it  was  incorpo- 
rated, and  if  the  corporation  afterwards  departs  from  the  purpose  of  it* 
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creation  and  enters  upon  illegal  projects,  thjs  misconduct  must  be  corrected 
in  some  other  way  than  in  a  suit  against  the  subscriber  to  recover  his. 
subscription. 

5.  Stock  Subscription  —  Intervention  op  Rights  op  Creditors. 
In  an  action  by  a  corporation  to  recover  an  unpaid  subscription  to  its 
stock,  the  court  will  not  decline  to  lend  its  aid  to  the  enforcement  of  the 
contract  of  subscription,  on  the  ground  of  the  existence  of  an  illegal  trans- 
action to  which  the  corporation  and  the  subscriber  were  parties,  where  it 
appears  that  the  corporation  is  insolvent  or  embarrassed  and  that  the  rights 
of  its  creditors  have  intervened. 

6.  Certificate  op  Incorporation  for  a  Legal  Purpose  —  Stock 
Subscription  —  Effect  of  Subsequent  Corporate  Acts.  When  a 
certificate  of  incorporation  expresses  no  illegal  purpose  on  the  part  of  the 
promoters,  and  the  transaction  between  the  corporation  and  subscribers 
for  its  stock  is  valid  on  its  face,  subsequent  corporate  acts,  manifesting,  or 
tending  to  manifest,  an  illegal  purpose  on  the  part  of  the  directors,  will 
not  so  retroact  as  of  the  time  when  parties  were  engaged  in  promoting  the 
formation  of  the  company  as,  in  connection  with  their  acts  and  declarations 
of  like  tenor,  to  affect  the  corporation  itself  with  the  vice  of  illegality  and 
to  render  contracts  of  subscription  to  the  stock  void. 

7.  Stock  Subscription  —  Corporations  as  Subscribers.  The  con- 
tention that  the  capital  stock  of  the  plaintiff  corporation  was  subscribed 
for  in  part  by  corporations,  and  that  such  subscriptions  were  invalid 
under  the  law,  is  of  no  avail  as  a  defense  to  an  action  brought  to  recover> 
from  an  individual,  payment  for  capital  stock  subscribed  for  by  him. 

United  States  Vinegar  Co.  v.  Schlegel  (143  N.  Y.  537),  discussed. 
Reported  below,  74  Hun,  435. 

(Argued  December  4,  1895;  decided  December  19, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  15, 1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court. 

This  was  an  action  brought  by  the  plaintiff,  a  foreign  cor- 
poration organized  under  the  laws  of  the  state  of  Illinois  to 
recover  from  the  defendants,  residents  of  this  state,  their 
unpaid  subscription  to  the  capital  stock  of  the  plaintiff.  The 
defendants,  beyond  a  general  denial,  set  up  that  the  plaintiff 
was  incorporated  for  the  illegal  purpose  of  controlling  and 
limiting  the  production  of  vinegar  throughout  the  United 
States.     The  trial  court,  upon  a  motion  of  plaintiff's  counsel, 
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directed  a  verdict  in  favor  of  the  plaintiff  for  the  amount 
unpaid  on  the  subscription  of  the  defendants,  and  denied  the 
request  of  the  defendants  to  go  to  the  jury  upon  the  question 
whether  the  company  was  organized  for  legal  or  illegal  pur- 
poses. Upon  appeal  to  the  General  Term  from  the  judgment 
entered  upon  the  verdict,  that  court  affirmed  the  proceedings 
below.  The  defendants  now  appeal  to  this  court  from  the 
judgment  of  affirmance  at  the  General  Term. 

Benno  Loewy  for  appellants.  It  appearing  that  the  plain- 
tiff was  formed  for  purposes  illegal  in  this  state,  and  was  doing 
acts  prohibited  by  the  laws  of  this  state  to  its  own  citizens  and 
corporations,  the  plaintiff  is  not  entitled  to  recognition  as  a 
corporation  in  this  state.  ( U.  S.  V.  Co.  v.  SchUgel,  143  N. 
Y.  537 ;  People  ex  rel.  v.  C.  G.  Co.,  130  111.  168.)  It  is  the 
duty  of  the  court,  upon  its  own  motion,  to  refuse  relief  as  soon 
as  it  appears  that  the  contract  or  transaction  sued  upon  is 
void  —  as  being  either  in  violation  of  law  or  against  public 
policy  —  even  though  no  such  defense  is  raised  by  the  plead- 
ings. (Oscanyan  v.  W.  A.  Co.,  103  U.  S.  261 ;  Richardson 
v.  Buhl,  77  Mich.  632 ;  Russell  v.  Burton,  G6  Barb.  539  ; 
103  U.  S.  268;  Coppel  v.  nail,  7  Wall.  542;  Holman  v. 
Johnson,  1  Cowp.  341.)  The  contract  sued  upon  must  be 
construed  and  its  validity  determined  according  to  the  rules 
of  the  common  law,  and  irrespective  of  the  statutes  of  Illinois 
or  of  New  York  governing  stock  subscriptions  or  corpora- 
tions. If  the  subscription  was  for  the  purpose  of  forming  a 
corporation  for  an  illegal  purpose,  it  is  void,  and  the  courts  will 
consider  the  real  purposes  of  the  corporation,  irrespective  of  its 
nominal  objects  as  disclosed  by  the  certificate  of  incorporation. 
( Wume  v.  Meyer,  38  Fed.  Hep.  191 ;  McGrew  v.  C.  P. 
Exchange,  85  Tenn.  574;  Montgomery  v.  Forbes,  148  Mass. 
249  ;  Hill  v.  Beach,  12  N.  J.  Eq.  31 ;  M.  Mills  v.  A.  O. 
Co.,  15  S.  W.  Rep.  503  ;  J.  C.  G.  Co.  v.  Dwight,  29  N.  J. 
Eq.  242 ;  O.  R.  Co.  v.  O.  R.  Co.,  130  U.  S.  1 ;  In  re  N.  D. 
&  A.  Co.,L.  R.  1S91  [2  Ch.  Div.]  505;  Murfree  on  For. 
Corp.  8 ;  S.  L.  C.  Asm.  v.  Ilennessy,  11   Mo.  App.  555 ;  C. 
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R.  Bridge  v.  W.  Bridge,  11  Pet.  420 ;  D.  <fe  P.  R.  R.  Co;  v. 
Litchfield,  23  How.  [U.  S.]  66;  T.  Co.  v.  Illinois,  96  U.  S. 
63.)  The  evident  object  of  the  formation  of  the  plaintiff  was 
to  create  a  monopoly  to  control  and  limit  the  production  of  an 
article  of  necessity,  and  to  enhance  its  price.  The  plaintiff 
was,  therefore,,  not  formed  for  a  legal  or  lawful  purpose  either 
at  common  law,  by  the  laws  of  tliis  6tate  or  by  the  laws  of  the 
state  of  Illinois.  (In  re  N.  D.  Co.,  L.  R.  1891  [2  Ch.  Div.] 
505  ;  Le  Warne  v.  Meyer,  38  Fed.  Rep.  191 ;  JUcGrew  v.  C. 
P.  Exchange,  85  Tenn.  574;  J.  C.  Q.  Co.  v.  Dwight,  29  N.  J. 
Eq.  242 ;  S.  L.  C.  Assn.  v.  Hennessy,  11  Mo.  App.  555 ; 
People  ex  rel.  v.  C.  G.  T.  Co.,  130  111.  268.)  That  such  a 
combination  is  illegal,  and  that,  therefore,  the  court  will  not 
enforce  any  agreement  or  contract  for  the  furtherance  of  such 
illegal  objects  is  abundantly  well  settled.  (Judd  v.  Harring- 
ton, 139  K  Y.  105 ;  People  v.  Sheldon,  139  N.  Y.  251 ;  M. 
R.  C.  Co.  v.  B.  C.  Co.,  68  Penn.  St.  173 ;  People  v.  IT.  R. 
&  R.  Co.,  22  Abb.  [N.  C]  201 ;  Penal  Code,  §  168,  sub.  6 ; 
Mitchell  v.  Reynolds,  1  P.  Wms.  181 ;  Hooker  v.  Vandewater, 
4  Den.  349 ;  S.  Co.  v.  Guthrie,  35  Ohio  St.  666 ;  Leonard  v. 
Poole,  114  N.  Y.  371 ;  D.  W.  W.  C.  Co.  v.  N.  J.  W.  C.  Co., 
14  K  Y.  Supp.  277 ;  Strait  v.  N.  II.  Co.,  18  N.  Y.  Snpp.  224 ; 
T.  S.  C.  O.  Co.  v.  Adone,  45  Alb.  L.  J.  476;  Craft  v. 
McConoughy,  79  111.  346.)  If  the  real  purposes  and  objects  of 
the  formation  of  plaintiff  were  illegal  or  against  public 
policy,  it  never  was  legally  a  corporation,  and  all  acts  pur- 
porting to  create  it  such  were  null,  void  and  of  no  effect. 
(Dartmouth  College  Case,  4  Wheat.  637 ;  People  ex  rel.  v.  C. 
G.  Co.,  130  111.  168 ;  S.  C.  V.  M.  cfe  L.  Co.  v.  Hayes,  76 
Cal.  387;  P.  F.  Co.  v.  Adler,  90  Cal.  110;  W.  W.  W.  Assn. 
v.  Starkey,  84  Mich.  76;  C/iapin  v.  Brown,  83  Iowa,  156; 
Clancy  v.  O'/S.  M.  Co.,  62  Barb.  395 ;  Tyle  v.  Yates,  3  Barb. 
222 ;  Mellis  v.  Clark,  20  Wend.  24 ;  Chitty  on  Cont.  695 ; 
Tatum  v.  Kettey,  25  Ark.  209 ;  Alford  v.  Rurke,  21  Ga.  46 ; 
Buck  v.  Albee,  26  Vt.  184;  Schmidt  v.  Baker,  17  La.  Ann. 
261;  Emery  v.  O.  C.  Cfe.,  47  Ohio  St.  320;  Hooker  v.  Vande- 
water, 4  Den.  349 ;  Stanton  v.  AUen,  5  Den.  434 ;  S.  Co.  v. 
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Guthrie,  35  Ohio  St.  665 ;  D.  M.  Co.  v.  Roeber,  106  N.  Y. 
473 ;  Leslie  v.  Lorillard,  110  K  Y.  519 ;  26  17.  S.  Stat, 
at  Large,  209 ;  Penal  Code,  §  168 ;  Leonard  v.  Poole, 
114  N.  Y.  371;  People  v.  JVr.  P.  8.  P.  Co.,  22  Abb. 
[N.  C]  199;  M.  P.  C.  Co.  v.  B.  C  Co.,  68  Penn.  St.  173.) 
If  the  purpose  of  the  corporation  were  illegal,  the  mere  fact 
that  corporate  existence  continued  and  business  was  done  by 
the  corporation  for  some  time  does  not  make  this  purpose  legal, 
nor  will  the  court  for  such  reason  enforce  the  illegal  contracts. 
{0.  P.  Co.  v.  0.  P.  Co.,  130  U.  S.  1 ;  P.  Co.  v.  8.  L.,  etc.,  P.  P. 
Co.,  US  U.  S.  290;  Thomas  v.  P.  P.  Co.,  101  N.  Y.  71.) 
There  was  no  proof  in  the  case  of  the  incorporation  of  the 
plaintiff.  (U.  S.  R.  S.  §§  905,  906  ;  1  Greenl.  on  Ev.  §  498 ; 
Merrill  v.  Tiee,  104  U.  S.  557 ;  Parr  v.  Greenhush,  72  N. 
Y.  462 ;  Water  Comrs.  v.  Lansing,  45  N.  Y.  19 ;  Bookman 
v.  Stegman,  105  K  Y.  621.) 

8.  P.  Ten  Eyck  for  respondent.  The  due  incorporation  of  the 
plaintiff  is  shown  by  the  certificate  of  the  secretary  of  the  state 
of  Illinois,  under  whose  laws  it  was  created.  {Doris  v. 
French,  4  Hun,  292;  P.  W.  Co.  v.  Badger,  67  K  Y.  298; 
2  Waterman  on  Corp.  §  201 ;  Morawetz  on  Corp.  §  750 ; 
Dutchess  v.  Davis,  14  Johns,  298 ;  8.  B.  P.  P.  Co.  v.  Ham- 
lin, 24  Hun,  394;  C.  Bank  v.  Pfeiffer,  22  Hun,  334 ;  108  N. 
Y.  242-252;  Eaton  v.  AspinwaU,  19  N.  Y.  119 ;  B.  cfe  A. 
P.  P.  Co.  v.  Cary,  26  N.  Y.  78 ;  Whitford  v.  Laidler,  94 
N.  Y.  151;  Tedder  v.  Mudgett,  93  N.  Y.  310;  Craven  v. 
E.  M.  Co.,  21  N.  E.  Eep.  984 ;  Vulcan  v.  Myers,  58  Hun,  161.) 
An  agreement  to  take  shares  in  a  corporation  about  to  be 
formed  is  valid,  and  may  be  enforced  by  the  company  after  its 
incorporation  without  any  allotment  of  its  stock  and  without 
any  previous  demand  for  payment  of  the  subscription.  (B. 
<&  X.  Y.  P.  R.  Co.  v.  Dmlley,  14  N.  Y.  336 ;  1\  W.  Co.  v. 
Badger,  67  X.  Y.  294  ;  B.  <&  J.  P.  P.  Co.  v.  Giford,  87  N*. 
Y.  294;  Z.  0.  P.  P.  Co.  v.  Mason,  16  N.  Y.  451 ;  TreMloox 
v.  Me Alpine,  46  Hun,  473 ;  Leonard  v.  C.  S.  X.  Co.,  84  N. 
Y.  53.)     The  defendant's  subscription  is  absolute  in  its  terms, 
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and  cannot  be  varied  or  contradicted  by  parol  evidence. 
{P.  W.  Co.  v.  Badger,  6  Hun,  293;"  67  K.  Y.  299; 
31  N.  Y.  273  ;  B.  R.  It.  Co.  v.  Dudley,  14  N.  Y.  336.)  The 
plaintiff  was  organized  for  a  legal  purpose,  and  that  purpose 
cannot  be  changed  into  an  illegal  one  by  any  acts  or  declara- 
tions of  its  promoters.  {Munson  v.  S.  G.  <6  C.  R.  R.  Co.,  103 
N.  Y.  58 ;  143  N.  Y.  537.)  Assuming  that  the  court  has 
the  right  to  go  behind  the  charter  of  the  plaintiff,  and  to  con- 
sider all  the  evidence  in  the  case  for  the  purpose  of  deter- 
mining the  real  objects  of  the  plaintiff's  formation,  still  we 
claim  that  nothing  of  an  illegal  nature  is  shown.  (3  Chand. 
133;  Leslie  v.  Lorillard,  110  N.  Y.  519;  People  v.  N.  It. 
S.  E.  Co.,  54  Hun,  370;  Wickens  v.  Evans,  3  Y.  &  J.  318; 
Skrainka  v.  Sc/iarringhausen,  8  Mo.  App.  622 ;  O.  S.  Co.  v. 
M.  S.  Co.,  18  Grant's  Oh.  540  ;  D.  M.  Co.  v.  Roeber,  106  N. 
Y.  473 ;  Richardson  v.  Buhle,  77  Mich.  632 ;  Marsh  v.  Rus- 
sell, 66  K  Y.  288.;  Marie  v.  Garrison,  83  N.  Y.  28  ;  Hopkins 
v.  Ensign,  122  N.  Y.  144 ;  S.  O.  Co.  v.  Schofield,  16  Abb.  [N. 
C]  372 ;  Lorillard  v.  Clyde,  86  N.  Y.  384  ;  Curtis  v.  Gokey, 
6*  N.  Y.  304 ;  M.  R.  R.  Co.  v.  C.  R.  R.  Co.,  L.  R.  [9  App. 
Cas.]  689 ;  Ives  v.  Smith,  3  N.  Y.  645 ;  C  S.  R.  Co.  v. 
Cnshman,  9  iN .  E.  Rep.  629 ;  D.  W.  Co.  v.  H.  W.  Co.,  55 
Fed.  Rep.  851 ;  121  N.  Y.  628.)  As  against  the  creditors  of 
the  plaintiff,  the  defendant  is  estopped  from  asserting  that  it 
was  formed  for  an  illegal  purpose.  (Afty.-Gen.  v.  G.  M.  Ins. 
Co.,  77  K  Y.  272;  P.  C.  Co.  v.  McMillan,  119  K  Y.  46; 
Code  Civ.  Pro.  §  756 ;  P.  W.  Co.  v.  Badger,  67  N.  Y.  294.) 
It  is  not  error  to  receive  the  evidence  of  the  insolvency  of  the 
plaintiff.     {P.   IF.  Co.  v.  Bulger,  67  N.  Y.  294.) 

Gray,  J.  The  defendant*  insist  that  there  is  additional 
proof  in  the  present  case,  which  takes  it  out  of  the  operation 
of  our  decision  in  the  case  between  this  same  plaintiff  and 
Schlegel.  (143  N.  Y.  537.)  A  careful  consideration  of  the 
case  fails  to  show  that  it  is  so  materially  changed  by  this  fur- 
ther proof,  as  to  compel  us  to  reach  a  different  conclusion  from 
that  reached  in  the  prior  case.     Judge  O'Brien  observed  in 
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is  only  by  seeking  to  inject  into  it  the  alleged  vice  of  subse- 
quent corporate  dealings  that  it  can  be  said  to  be  tainted  and, 
therefore,  unenforceable.  This  is  a  distinction  which  has  no 
support  in  the  cases,  or  in  principle.  We  see  no  reason,  there- 
fore, for  changing  our  views  with  respect  to  the  right  of  the 
plaintiff  to  recover  upon  the  contract  of  subscription. 

Upon  the  other  point  which  has  been  pressed  upon  us,  that 
the  incorporation  of  the  plaintiff  was  not  proved,  our  views 
•can  be  briefly  stated.  One  of  the  defendants  did  not  deny  the 
legal  incorporation.  The  -  other  defendant  did  put  it  in  issue. 
It  may  possibly  be  that  when  the  plaintiff  rested  his  case,  the 
incorporation  had  not  been  strictly  and  fully  proved  as 
required  by  legal  rules.  But  the  defendant  elected  to  proceed 
with  the  case  and,  before  the  close  of  all  the  evidence,  the 
laws  of  the  state  of  Illinois  were  in  the  case  and  showed  that 
ithe  certificate  of  incorporation  was  in  substantial  compliance 
with  them.  The  point  that  it  did  not  appear  that  the  certifi- 
cate was  recorded  in  the  office  of  the  recorder  of  deeds  of  the 
county,  as  required  by  the  Illinois  law,  was  not  distinctly 
taken,  nor  did  the  motion  to  dismiss  suggest  it.  The  objec- 
tion was  general.  Had  the  defendants  pointed  out  as  a  defect 
tthat  which  they  now  insist  upon,  it  is  quite  possible  that  the 
plaintiff  might  have  supplied  the  omission.  The  opportunity 
should  have  been  afforded  to  it  at  any  rate.  We  think,  too, 
that  there  was  enough  in  the  evidence,  perhaps,  to  show  that 
.the  plaintiff  had  been  recognized  and  treated  as  a  corporation, 
:not  only  by  the  defendants,  but  by  the  courts  of  the  state  of 
Illinois. 

The  argument  that  it  appears  that  the  capital  stock  was 
•subscribed  for,  in  part,  by  corporations  and  that  such  subscrip- 
tions were  invalid  under  the  law,  is  of  no  avail.  That  is  a 
•question  for  the  People  to  raise  through  their  proper  officers 
and  in  appropriate  proceedings.  The  defendants  cannot  raise 
it.  At  the  furthest,  it  might  be  available  in  proceedings  to 
vacate  the  charter —  a  point,  however,  we  do  not  consider. 

We  do  not  think  it  necessary  to  review  at  greater  length 
tKe  questions,  which  the  appellants  have  argued  with  so  much 
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fullness.  We  think  the  case  was,  in  tlie  main,  covered  by  the 
"decision  in  the  Schlegel  case  and  that  there  was,  in  the  present 
<sase,  no  material  question  for  the  jury  to  pass  upon. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Chbistine  Beltz,  Eespondent,  v.  The  City  of  Yonkehs, 

Appellant. 

1.  Municipal  Cobporations  —  Repair  of  Streets  — Negligence. 
A  municipal  corporation  must  guard  against  such  dangers  in  its  streets 
as  can  or  ought  to  be  anticipated  or  foreseen  in  the  exercise  of  reasonable 
prudence  and  care;  but  it  is  not  chargeable  with  negligence  in  omitting  to 
repair  a  defect  in  a  street,  so  slight  that  no  careful  or  prudent  man  would 
reasonably  anticipate  any  danger  from  its  existence. 

2.  Defect  in  Sidewalk — Accident — Exemption  from  Liability. 
A  municipal  corporation  is  not  chargeable  with  negligence  when  an  acci- 
dent which,  according  to  common  experience  was  not  likely  to  happen, 
happens  to  a  traveler  by  reason  of  some  slight  defect  in  a  street,  from 
which  danger  was  not  reasonably  to  be  anticipated  — such.  e.  g.,  as  a 
depression  in  the  middle  of  a  flagged  sidewalk,  the  depth  of  the  thickness 
of  the  surrounding  nagging,  caused  by  the  removal  of  a  small  broken 
piece  of  stone,  and  which  had  existed  for  several  years  without  any  acci- 
dent resulting  therefrom. 

Beltz  ▼.  City  of  Tankers  (74  Hun,  78),  reversed. 

(Argued  December  4, 1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  . 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  11, 1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries,  sustained  through  the  alleged  negligence  of  the 
defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  M.  Htmtior  appellant.  The  complaint  should  have 
been  dismissed  because   no  proof  was  given  from  which  the 
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jury  were  justified  in  finding  that  plaintiff  was  free  from  con- 
tributory negligence,  while  plaintiff's  own  testimony  shows 
that  she  was  herself  guilty  of  contributory  negligence, 
( Weston  v.  City  of  Troy,  139  "N.  Y.  281 ;  Race  v.  U.  F  Co., 
138  N.  Y.  644 ;  Dubois  v.  City  of  Kingston,  102  N.  Y.  219 ; 
SpliUorf  v.  State,  108  K  Y.  205.)  The  plaintiff's  proof  failed 
to  show  any  negligence  in  the  defendant.  (JIubbell  v.  City 
of  Tonkers,  104  N.  Y.  434 ;  Hunt  v.  Mayor,  etc.,  109  N. 
Y.  134 ;  Goodfettmo  v.  Mayor,  etc.,  100  N.  Y.  15 ;  Clapper 
v.  Town  of  Waterford,  131  N.  Y.  382 ;  Craighead  v.  B.  C. 
B.  B.  Co.,  123  K  Y.  391.)  If  plaintiff  made  out  any  cause 
of  action  by  her  proof,  she  did  not  make  out  the  cause  of 
action  set  forth  in  the  complaint.  (Woolsey  v.  Village  of 
EUewoitte,  69  Hun,  489.)  The  charge  that  the  city  was 
responsible  if  the  defect  in  the  sidewalk  was  such  that  a  rea- 
sonable man  would  say  that  a  person  using  the  sidewalk 
"  might,"  by  any  possibility,  under  any  circumstances  whatso- 
ever, be  injured,  was  erroneous.  {Hubbett  v.  City  of  Yorik- 
ers,  104  N.  Y.  439.) 

John  F.  Brennan  for  respondent.  There  was  no  contribu- 
tory negligence.  {McGuire  v.  Spence,  91  N.  Y.  303 ;  Palmer 
v.  Bearing,  93  N.  Y.  11.)  There  was  evidence  which  would 
justify  a  jury  in  saying  defendant  was  negligent.  {Clifford  v. 
Dam,  81  N.  Y.  52.)  The  charge  of  the  court  was  fair  and 
in  accordance  with  law.     {People  v.  Wilson,  141  N.  Y.  185.) 

O'Brien,  J.  The  plaintiff  lias  recovered  a  judgment 
against  the  defendant  for  the  damages  which  she  sustained  in 
consequence  of  an  accident  in  one  of  the  streets  of  the  city  on 
the  10th  of  February,  1893.  On  the  morning  of  that  day, 
while  walking  along  Broadway,  one  of  the  principal  street* 
of  the  city,  she  fell  and  broke  her  leg.  "Whether  this  acci- 
dent was  in  any  degree  the  result  of  any  fault  on  her  part 
was  a  question  which  was  properly  submitted  to  the  jury,  and 
the  verdict  is  conclusive  against  the  defendant  on  that  branch 
of  the  case.     The  sole  question  involved  is  whether  the  evi* 
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deuce- wa*o£  such  a  character  as  to  warrant  a  finding  by  the 
jury  of  negligence  on  the  part  of  the  defendant.  There  is 
little,  if  any,  conflict  in  the  evidence  on  this  point.  The 
plaintiff  was  walking  upon  a  sidewalk  of  stone  flagging,  eight 
feet  in  width,  constructed  of  two  courses  of  flags  four  feet 
wide.  At  the  point  in  this  walk  where  the  accident  occurred, 
and  at  the  joint  where  two  of  the  flags  were  united,  the  edges 
of  the  stone  were  broken  off  and  the  broken  parts  removed. 
This  left  an  uncovered  depression  in  the  center  of  the  walk 
of  the  same  depth  as  the  thickness  of  the  flags,  which  was 
about  two  and  a  half  inches.  The  surface  area  of  this  depres- 
sion was  about  two  feet  and  two  inches  in  length  by  seven 
and  a  half  inches  in  width.  This  depression,  being  in  the 
center,  there  was,  of  course,  an  ample  width  of  flagging  on 
either  side.  So  far  as  this  depression  extended  the  surface  of 
the  walk  was  the  earth  in  which  the  flags  had  been  imbedded, 
and  it  appears  that  in  time  of  rains  water  would  occasionally 
accumulate  in  the  center  of  the  place.  It  had  existed  in  this 
way  for  four  years.  In  describing  the  defect  in  the  walk  I 
have  adopted  the  testimony  of  the  plaintiff,  which  is  in  some 
slight  particulars  the  most  favorable  to  her,  and  upon  which 
it  must  be  presumed  the  jury  based  the  verdict.  The  walk, 
in  this  condition,  had  been  used  by  the  public  for  years,  and 
it  appears  that  no  accident  had  resulted  from  such  use  before. 
The  question  is  thus  presented  whether  these  facts  are  suffi- 
cient to  charge  the  defendant  with  the  results  of  the  accident 
on  the  ground  of  negligence.  All  we  know  with  respect  to 
the  manner  in  which  it  occurred  is  what  the  plaintiff  herself 
states :  that  she  was  walking  along  on  the  morning  in  question, 
holding  an  umbrella  over  her  head ;  that  she  stepped  into  the 
depression  and  fell  upon  the  walk  with  the  result  already 
described.  It  is  scarcely  necessary  to  repeat  here,  what  has 
often  been  said  before,  that  a  city  is  not  responsible  for  every 
accident  that  may  happen  in  its  streets  resulting  in  personal 
injuries.  With  the  greatest  vigilance  and  the  utmost  fore- 
sight there  will  still  be  accidents  for  which  no  one,  in  any 
legal  sense,  is  to  blame.    In  many  such  cases,  however,  when 
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an  accident  does  happen  the  human  mind  can  see  and  suggest 
many  ways  by  which  it  could  have  been  avoided.  In  this 
case  the  jury  had  the  right  to  assume  that  the  authorities 
of  the  city,  whose  duty  it  was  to  keep  the  streets  in  repair, 
either  knew  or  should  have  known  of  the  condition  of  this 
walk  at  the  point  in  question  if  it  was  such  a  defect  as  reason- 
able care  would  require  them  to  notice.  Of  course  a  city 
cannot  be  required  to  keep  streets  in  such  condition  as  to 
insure  the  safety  of  travelers  under  all  circumstances.  The 
measure  of  its  duty  in  this  respect  is  reasonable  care  and  it  is 
liable  only  for  neglect  to  perform  this  duty.  There  are  very 
few,  if  any,  streets  or  highways  that  are  or  can  be  kept  so 
absolutely  safe  and  perfect  as  to  preclude  the  possibility  of 
accidents,  and  whether  in  any  case  the  municipality  has  done 
its  duty  must  be  determined  by  the  situation  and  what  men 
knew  about  it  before  and  not  after  an  accident.  When  the 
defect  is  of  such  a  character  that  reasonable  and  prudent  men 
may  reasonably  differ  as  to  whether  an  accident  could  or 
should  have  been  reasonably  anticipated  from  its  existence  or 
not,  then  the  case  is  generally  one  for  the  jury  ;  but  when,  as 
in  this  case,  the  defect  is  so  slight  that  no  careful  or  prudent 
man  would  reasonably  anticipate  any  danger  from  its  existence 
but,  still,  an  accident  happens  which  could  have  been  guarded 
against  by  the  exercise  of  extraordinary  care  and  foresight, 
the  question  of  the  defendant's  responsibility  is  one  of  law. 

Assuming  that  the  defendant's  officers  were  men  of  reason- 
able prudence  and  judgment,  could  they,  in  the  reasonable 
exercise  of  these  qualities,  have  anticipated  this  accident  or  a 
similar  one  from  the  existence  of  this  depression  in  the  walk  ? 
They  could  undoubtedly  have  repaired  it  at  ver}r  little  expense, 
but  the  omission  to  do  so  does  not  show  or  tend  to  show  that 
they  were  negligent  unless  the  defect  was  of  such  a  character 
that  a  reasonably  prudent  man  should  anticipate  some  danger 
to  travelers  on  the  walk  if  not  repaired.  If  the  existence  of 
such  a  defect  is  to  be  deemed  evidence  of  negligence  on  the 
part  of  a  city,  then  there  is  scarcely  any  street  in  any  city 
that  is  reasonably  safe  within  the  rule,  and  when  accidents 
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occur  the  municipality  must  be  treated,  practically,  as  an 
insurer  against  accidents  in  its  streets.  The  law  does  not  pre- 
scribe a  measure  of  duty  so  impossible  of  fulfillment  or  a  rule 
of  liability  so  unjust  and  severe.  It  imposes  upon  municipal 
corporations  the  duty  of  guarding  against  such  dangers  as  can 
or  ought  to  be  anticipated  or  foreseen  in  the  exercise  of  reason- 
able prudence  and  care.  But  when  an  accident  happens  by 
reason  of  some  slight  defect  from  which  danger  was  not  rea- 
sonably to  be  anticipated,  and  which,  according  to  common 
experience,  was  not  likely  to  happen,  it  is  not  chargeable  with 
negligence.  {Hubbell  v.  Yonkers,  104  N.  Y.  434 ;  Hunt  v. 
Mayor,  etc.,  109  N.  Y.  134 ;  GoodfeUaw  v.  Mayor,  etc.,  100 
N.  Y.  15 ;  Clapper  v.  Town  of  Waterford,  131  N.  Y.  382; 
Craighead  v.  Brooklyn  City  R.  R.  Co.,  123  N.  Y.  391 ; 
Lane  v.  Town  of  Hancock,  142  N.  Y.  510.) 

The  question  as  to  the  sufficiency  of  the  evidence  to  charge 
the  defendant  with  negligence  was  raised  by  motion  to  dismiss- 
the  complaint  at  the  close  of  the  plaintiffs  case  and  for  a  non- 
suit at  the  close  of  all  the  evidence,  which  motions  were  denied 
and  exceptions  taken.  We  think  that  the  evidence  was  not 
sufficient  to  warrant  the  submission  of  the  case  to  the  jury  and 
that  the  motion  should  have  been  granted. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Bartlett,  J.,  dissenting. 

Judgment  reversed. 
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The  People  of  the  Staje  of  New  York,  Respondent  and 
Appellant,  v.  Ashbel  P.  Fitch,  as  Comptroller  of  the  City 
and  County  of  New  York,  Appellant  and  Respondent. 

1.  Care  of  Indigent  Insane  — New  York  County— Liability  for 
State  Tax.  The  county  of  New  York  is  not  rendered  exempt  from  rais- 
ing and  paying  its  quota  of  the  state  tax  imposed  by  chapter  214,  Laws  of 
1893,  as  amended  by  chapter  565,  Laws  of  1893,  for  the  care  of  the  insane 
poor  by  the  state  under  chapter  126,  Laws  of  1890,  by  the  fact  that  that 
county  had  continued  to  care  for  its  own  insane  poor  and  had  not  elected 
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to  avail  itself  of  the  terms  of  the  act  of  1800,  which  provided  for  the  trans- 
fer to  the  state  of  the  care  and  support  of  the  pauper  insane  in  a]}  the 
counties  except  New  York  and  two  others,  and  also  provided  that  the 
excepted  counties  might  avail  themselves  of  its  provisions. 

2.  The  Taxing  Power.  The  taxing  power  of  the  legislature  is  practi- 
cally absolute,  except  as  restrained  by  constitutional  limitations,  and  can- 
not be  interfered  with  by  the  judicial  branch  of  the  government. 

3.  Non-payment  op  State  Tax  —  Interest.  In  a  proceeding  by  the 
state  for  a  mandamus  to  compel  the  comptroller  of  the  city  and  county  of 
New  York  to  raise  and  pay  that  county's  quota  of  the  state  tax  imposed 
by  the  acts  of  1893  (Chap.  214,  as  amended  by  chap.  565)  for  the  care  by  the 
state  of  the  insane  poor  under  chapter  126,  Laws  of  1890,  held,  that  the 
municipality  was  chargeable  with  interest  at  the  legal  rate  from  April  15, 
1894,  upon  one-half  of  its  share  of  the  tax,  and  from  May  15,  1894,  upon 
the  other  half,  until  payment  —  those  being  the  dates  on  which  moieties  of 
the  state  tax  were  then  declared  by  the  County  Law  (Laws  of  1892,  chap. 
686,  §  141,  sub.  5)  to  be  due  from  the  different  counties,  and  that  chapter 
•427,  Laws  of  1855,  was  not  applicable  to  the  case. 

People  v.  Pitch  (89  Hun,  810),  modified. 

< Argued  December  11,  1895;  decided  December  19,  1895.) 

Cross-appeals  from  order  of  the  General  Terra  of  the 
Supreme  Court  in  the  third  judicial  department,  made  May 
14,  1895,  and  from  the  judgment  entered  thereon,  which 
modified  and  affirmed  as  modified  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court,  and 
directed  the  issuance  of  a  peremptory  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Franci*  M.  Scott  and  James  M.  Ward  for  defendant. 
The  acts,  chapter  126,  Laws  1890,  and  chapter  565,  Laws 
1893,  are  in  pari  materia,  and  are,  therefore,  to  be  read  and 
•construed  together  as  if  they  constituted  part  of  the  same 
statute  and  were  enacted  at  the  same  time.  {Smith  v.  People, 
47  N.  Y.  330-339 :  Brick  v.  Gannar,  36  Hun,  52.)  The 
construction  claimed  for  the  act  of  1893,  by  the  plaintiff, 
would  lead  to  manifest  injustice,  and  would  violate  the  well- 
established  rule  of  construction  which  requires  the  court, 
whenever  possible,  to  avoid  a  reading  of  a  statute  which 
would  work  an  absurdity  or  injustice.     {People  v.  Davenport, 
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91 N.  T.  575 ;  Potter's Dwarria onStat.  120-146 ;  Mayor, etc., 
v.  M.  R.  Co.,  143  N.  Y.  1,  37 ;  L.S.dk  M.  S.  R.  Co.  v.  Roach, 
80  N.  T.  339.)  The  court  at  General  Term  was  right  i:i  its 
modification  of  so  much  of  this  order  and  judgment  as  related 
to  interest.  (Laws  of  1873,  chap.  760,  §  2;  Laws  of  1855, 
chap.  427,  §§  11,  12.) 

T.  E.  Hancock  and  John  W.  ITogan  for  plaintiff.     Man- 
damus is  the  proper  remedy  to  enforce  payment  of  the  tax 
due  from  the  city  and  county  of  New  York.     (Laws  of  1882, 
chap.  410,  §  153 ;  Mayor  v.  Dwenport,  92  N.  Y.  604.)     The 
uncontroverted  facts  established  on  the  trial  by  plaintiff  jus- 
tified the  direction  by  the  court  of  a  verdict  in  favor  of  plain- 
tiff.    (People  v.  Myers,  66  Hun,  167;  138  N.  Y.  590.)    The 
statutes  of  1893  imposed  a  tax  upon  the  property,  real  and 
personal,  in  the  city  and  county  of  New  York,  and  the  enact- 
ment of  the  several  laws  was  a  lawful  exercise  of  legislative 
powers.     (Laws  of  1890,  chap.   126;   Cooley's  Const.  Lim 
[6th  ed.]  413 ;  People  ex  rel.  v.  County  of  Queens,  47  N.  Y 
S.  R.   367;    Genet  v.   City  of  Brooklyn,  99  N.  Y.  296 
People    ex    rel.    v.    Butler,   147    N.   Y.    164;     Suth.    on 
Stat.   Cons.    371;    Goodrich    v.    Russell,   42    N.    Y.    177 
H.  I.  Co.  v.  Alger,  54  N.  Y.  173 ;  Karst  v.  Gane,  136  N.  Y 
321;  McChisky  v.  Cromwell,  11  N.  Y.  593;  People  ex  rel, 
v.  Wemple,  115  N.  Y.  307 ;  In  re  Middletown,  82  N.  Y.  196 
WaUis  v.  Harris,  20  Wend.  555  ;  Rosenplae titer  v.  Roessle 
54  N.  Y.  262 ;  43  N.  Y.  539 ;  R.   Hospital  v.  Mayor,  etc. 
84  X.  Y.  112;  Hassan  v.  City  of  Rochester,  67  N.  Y.  528 
People  v.  Myers,  126  N.  Y.  639;  Laws  of  1890,  chap.   84 
pp.  249,  250;  Laws  of  1890,  chap.  295,  p.  569;  Laws  of  1890 
chap.  435 ;  Laws  of  1891,  chap.  302,  pp.  597,  598 ;  Laws  of 
1891,  chap.  335 ;  Laws  of  1891,  chap.  91  ;  Laws  of  1892,  chap. 
613;  Laws  of  1892,  chap.  356,  p.  743  ;  Gordon  v.  Comes,  47 
N.   Y.   608;  Thomas  v.  Leland,  24  Wend.  65;   People  v. 
Mayor,  etc.,  4  N.  Y.  437 ;  Pumpelhj  v.  Vil.  of  Owego,  45 
How.  Pr.  219  ;  Laws  of  1894,  chap.  383 ;  Laws  of  1895,  chap. 
10 
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693.)  The  plaintiff  was  not  called  upon  to  establish  the 
various  acts  of  the  state  commission  in  lunacy  or  the  comp- 
troller. (People  v.  Kemmler,  119  N,  Y.  569, 577, 578 ;  Water- 
loo  v.  Shanahan,  128  N.  Y.  345.)  The  failure  of  the  board  of 
estimate  and  apportionment  to  include  in  the  ordinance  for 
the  state  tax  the  amount  for  the  state  care  of  the  insane  does 
not  excuse  the  payment  of  the  tax  by  defendant.  (People  v. 
Myers,  58  Hun,  218 ;  People  ex  reL  v.  Davenport,  92  X.  Y. 
604;  In  re  McMahon,  102  N.  Y.  176 ;  In  re  N.  Y.  K  K 
School,  31  N.  Y.  574;  McMillan  v.  Anderson,  95  U.  S.  37; 
People  v.  Conner,  59  Hun,  299 ;  128  N.  Y.  345.)  The  Gen- 
eral  Term  erred  in  reducing  the  amount  of  the  judgment. 
Plaintiff  is  entitled  to  interest  as  allowed  upon  the  trial. 
(Laws  of  1892,  chap.  686,  §  141 ;  Laws  of  1895,  chap.  558  ; 
Laws  of  1882,  chap.  410,  §  153 ;  People  v.  New  York,  5  Cow. 
331 ;  People  v.  Myers,  138  N.  Y.  590.) 

Bartlett,  J.  In  1890  the  legislature  passed  an  act  for  the 
care  of  the  pauper  and  indigent  insane  in  the  counties  of  this 
state,  except  New  York,  Kings  and  Monroe  counties,  and 
provided  that  the  excepted  counties  might  avail  themselves  of 
the  provisions  of  the  act  (Chapter  126,  Laws  of  1890).  The  act 
also  states  that  after  certain  accommodations  were  provided 
and  steps  taken  the  pauper  and  indigent  insane  should  be 
regarded  and  known  as  the  wards  of  the  state,  and  be  wholly 
supported  by  the  state;  all  incidental  expenses  rendered 
necessary  by  the  act  are  also  made  a  charge  upon  the  state. 

In  1893  the  legislature  passed  an  act  to  appropriate  money 
for  the  care,  etc.,  of  the  insane  poor  under  the  provisions  of 
chapter  126  of  the  Laws  of  1890  (Chap.  214,  Laws  of  1893, 
amended  by  chap.  565,  Laws  of  1893).  The  county  of  New 
York  had  not  elected  to  be  included  in  the  provisions  of  the 
act  of  1890. 

The  act  of  1893  imposed  for  the  fiscal  year,  beginning  on 
the  first  day  of  October,  1893,  on  each  dollar  of  taxable  real 
and  personal  property  of  the  state,  a  tax  of  one-third  of  a  mill, 
the  amount  of  the  tax  being  $1,346,019.64. 
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The  duly  constituted  authorities  of  the  county  of  New 
York  insisted  that  the  county  was  not  liable  to  pay  its  share 
of  this  tax,  and  refused  to  make  the  necessary  appropriation. 

Thereupon  the  state  sued  the  comptroller  of  the  city  and 
county  of  New  York  and  recovered  judgment  for  the  sum 
due  from  the  county  with  interest,  amounting  to  $714,556.72, 
and  the  General  Term  affirmed  the  judgment,  except  it  laid 
down  a  different  rule  than  that  adopted  by  the  trial  court  for 
the  computation  of  interest,  making  a  difference  of  nearly 
$9,000  in  favor  of  the  defendant. 

There  are  cross-appeals  —  the  defendant  appeals  from  the 
order  and  judgment  of  the  General  Term,  and  the  plaintiff 
appeals  from  so  much  of  the  same  as  modified  the  judgment 
originally  entered. 

The  learned  counsel  to  the  corporation  of  the  city  and  county 
of  New  York  has  presented  to  this  court  with  great  earnest- 
ness and  ability  the  legal  considerations  which,  in  his  judg- 
ment, should  prevent  the  consummation  of  a  scheme  of  taxation 
against  tne  city  and  county  of  New  York  which  he  insists  is 
manifestly  unjust  arid  oppressive. 

The  outline  of  the  argument  is,  that  as  the  act  of  1890  (§  13) 
provides  that  the  first  twelve  sections  thereof  shall  not  apply 
to  the  county  of  New  York,  the  scheme  which  it  formulates 
for  the  care  of  the  insane  poor  at  the  expense  of  the 
state  has  no  application  to  that  county  ;  that  the  acts  of 
1890  and  1898  are  in  pari  materia  and  to  be  read  and  con- 
strued together,  as  if  they  constituted  a  part  of  the  same 
statute  and  were  enacted  at  the  same  time ;  that  it  is  a  prin- 
ciple of  universal  authority  which  requires  the  courts  to  limit 
and  restrict  the  operation  of  a  statute  when  its  language,  if 
applied  in  a  literal  sense,  would  lead  to  an  absurdity  or  mani- 
fest injustice  ;  that  the  county  of  New  York  had  invested  up 
to  the  first  day  of  January,  1893,  in  providing  accommoda- 
tions for  its  own  pauper  insane  the  sum  of  $9,875,000.00,  and 
had  actually  expended  for  their  care  and  maintenance  in  the  year 
of  1893  the  sum  of  $757,399.09 ;  that  if  the  position  assumed 
by  the  state  in  this  action  is  sustained  the  county  of  New  York 
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will  be  compelled  to  pay  about  forty-five  per  cent  of  the  cost 
of  supporting  the  insane  of  other  counties  while  caring  for  its 
own  insane  in  addition,  at  an  expenditure  already  indicated, 
which  the  state  does  not  share  ;  that  the  effect  of  this  recovery 
is  to  make  the  county  of  New  York  pay  about  sixty-five  per 
cent  of  the  total  amount  expended  for  the  care  of  the  insane 
poor  in  the  state. 

It  needs  no  argument  to  demonstrate  the  injustice  of  this 
situation,  but  in  the  view  we  entertain  of  the  law  as  applicable 
to  this  case  relief  must  come  from  the  legislature. 

If  for  good  and  sufficient  reasons  the  county  of  New  York 
cannot  profitably  avail  itself  of  the  provisions  of  the  act  of 
1890,  it  must  be  assumed  that  the  legislature,  on  having  its 
attention  called  to  the  fact,  will  see  to  it  that  the  burdens  of 
taxation  are  properly  equalized. 

We  find  in  the  act  of  1893  a  plain  declaration  of  the  legisla- 
tive will  about  which  there  is  no  doubt  or  uncertainty,  and  in 
construing  which  it  is  neither  necessary  nor  proper  to  invoke 
any  of  the  well-known  rules  of  construction. 

The  act  in  express  terms  imposes  a  tax  of  one-third  of  a  mill 
"  on  each  dollar  of  taxable  real  and  personal  property  of  this 
state"  for  the  care  of  the  insane  poor  under  the  act  of 
1890. 

We  do  not  feel  at  liberty  to  disregard  this  plain  and 
unequivocal  expression  of  the  legislative  purpose,  and  to 
defeat  its  obvious  intent  by  adopting  any  of  the  principles  of 
construction  which  have  been  presented  to  us  on  the  argu- 
ment and  in  the  appellant's  brief. 

It  is  quite  inconceivable  that  the  legislature,  if  it  had 
intended  to  exempt  the  county  of  New  York  from  taxation 
under  the  act  of  1893,  should  have  employed  the  language 
that  it  did. 

The  total  taxable  property,  real  and  personal,  in  the  entire 
state,  at  the  rate  named,  produces  the  precise  sum  that  is 
appropriated. 

It  might  well  be  urged  on  behalf  of  the  state  that  the  act  in 
question,  and  substantially  similar  acts  in  1894  and  1895,  are 


'  1895.]  People  v.  Fitoh.  77 

I  _ 

I  N.  T.  Rep.]        Opinion  of  the  Court,  per  Bartlett,  J. 

J  a  practical  construction  by  the  legislature  of  the  act  of  1890 

against  the  contention  of  defendant. ' 

We  fnlly  recognize  the  rule  as  laid  down  in  Smith  v.  The 
People  (47  N.  Y.  330)  as  to  construing  statutes  in  pari  mate- 
ria,  and  this  court  applied  it  in  the  recent  case  of  People  ex 
rd.  v.  BuUer  (147  N.  Y.  164). 

We  have  here  no  such  situation  as  was  presented  in  either 
of  the  cases  cited ;  in  the  earlier  case  it  could  not  be  assumed 
that  the  legislature  intended  to  invalidate  the  proceedings  in 
the  principal  criminal  courts  in  the  city  of  New  York  for  two 
years  and  work  a  general  jail  delivery,  nor  in  the  latter  case 
was  it  to  be  presumed  that  the  legislature  failed  to  accomplish 
the  only  object  it  had  in  view,  to  wit,  making  the  clerk  of 
Onondaga  county  a  salaried  officer. 

The  vice  of  the  appellant's  argument  lies  in  the  assumption 
that  beyond  all  question  the  act  of  1890  has  no  application  to 
the  county  of  New  York,  and  clearly  exempts  it  from  the 
bnrden  of  taxation  imposed  by  its  provisions. 

The  act  consists  of  twenty-one  sections,  and  section  thirteen 
provides  that  the  foregoing  provisions  shall  not  apply  to  the 
three  counties  named. 

It  is  very  cogently  argued  by  the  learned  attorney-general 
that  the  act  of  1890  had  two  objects  in  view,  viz. :  To  regu- 
late the  custody  and  control  of  the  insane  poor  outside  of  the 
exempted  counties,  and  to  make  the  expense  a  charge  upon 
the  state  at  large ;  that  the  county  of  New  York  was  exempted 
from  the  former,  but  not  from  the  latter.  It  is,  therefore,  by 
no  means  certain  that  if  the  acts  of  1890  and  1893  were  read 
and  construed  together  the  position  of  defendant  could  be 
maintained.  We  do  not,  however,  pass  upon  this  question  for 
the  reason  we  have  already  stated,  that  the  act  of  1893  is  too 
plain  in  language  and  intent  to  admit  of  doubt. 

The  taxing  power  vested  in  the  legislature  is  practically 
absolute,  except  as  .restrained  by  constitutional  limitations. 
{Genet  v.  The  City  of  Brooklyn,  99  N.  Y.  296-306.)  Judge 
Andrews,  writing  the  opinion  of  the  court,  says :  "  The  pur- 
pose for  which  a  tax  6hall  be  levied ;  the  extent  of  taxation  ; 
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the  apportionment  of  the  ,tax ;  upon  what  property  or  class  of 
persons  the  tax  shall  operate  ;  whether  the  tax  shall  be  gen- 
eral or  limited  to  a  particular  locality,  and  in  the  latter  case 
the  fixing  of  a  distinct  assessment;  the  method  .of  collection, 
and  whether  the  tax  shall  be  a  charge  upon  both  person  and 
property,  or  only  on  the  land,  are  matters  within  the  discre- 
tion of  the  legislature,  and  in  respect  to  which  its  determina- 
tion is  final.  *  *  *  There  is  no  constitutional  guaranty 
that  taxation  shall  be  just  and  equal,  although  a  law  plainly 
departing  from  the  principle  of  equity  in  the  distribution  of 
public  burdens  would  be  justly  obnoxious  as  contrary  to 
natural  equity,  and  as  practical  confiscation,  but  the  remedy 
must  ordinarily  be  found  in  an  appeal  to  the  justice  of  the 
legislature." 

In  WaUer  v.  Harris  (20  Wend.  562)  Judge  Bronson  said  : 
"  Courts  cannot  correct  what  they  may  deem  either  excesses 
or  omissions  in  legislation,  nor  relieve  against  the  occasionally 
harsh  operation  of  statutory  provisions  without  the  danger  of 
doing  vastly  more  mischief  than  good." 

In  The  Providence  Bank  v.  Billings  (4  Peters,  514,  561, 
563)  Chief  Justice  Marshall  said :  "  The  power  of  legisla- 
tion and  consequently  of  taxation  operates  upon  all  the  per- 
sons and  property  belonging  to  the  body  politic.  This  is  an 
original  principle  which  has  its  foundation  in  society  itself. 
It  is  granted  by  all  for  all.  *  *  *  However  absolute  the 
right  of  an  individual  may  be,  it  is  still  in  the  nature  of  that 
right  that  it  must  bear  a  portion  of  the  public  burthens ;  and 
that  portion  must  be  determined  by  the  legislature.  The 
vital  power  may  be  abused  ;  *  *  *  but  the  interest,  wis- 
dom and  justice  of  the  legislative  body,  and  its  relations  with 
its  constituents,  furnish  the  only  security  against  unjust  and 
excessive  taxation,  as  well  as  against  unwise  legislation." 

In  3fCulloch  v.  State  of  Maryland  (i  Wheat.  328)  Chief 
Justice  Marshall  said,  referring  to  this  absolute  power  of 
taxation :  "  It  is  admitted  that  the  power  of  taxing  the  people 
and  their  property  is  essential  to  the  very  existence  of  govern- 
ment, and  may  be  legitimately  exercised  on  the  objects  to 
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which  it  is  applicable,  to  the  utmost  extent  to  which  the 
government  may  choose  to  carry  it.  The  only  security 
against  the  abuse  of  this  power  is  found  in  the  structure  of 
the  government  itself.  In  imposing  a  tax  the  legislature  acts 
upon  its  constituents.  This  is  in  general  a  sufficient  security 
against  erroneous  and  oppressive  taxation." 

In  Thomas  v.  Leland  (24  Wend.  69)  Mr.  Justice  Cowen 
said :  "  I  admit  that  the  power  of  taxation  may  be  abused ; 
but  its  exercise  cannot  be  judicially  restrained  so  long  as  it 
is  referable  to  the  taxing  power.  The  only  check  lies  at 
present  in  that  power  being  usually  exerted  on  considerable 
bodies  of  men  who  possess  a  oontrol  in  a  greater  or  less  degree 
over  its  agents.'* 

The  recovery  in  this  case  rests  upon  these  principles.  The 
legislature  is  omnipotent  within  the  domain  of  taxation, 
subject  only  to  the  restarts  imposed  by  the  Constitution; 
the  judicial  branch  of  the  government  cannot  interfere.  The 
court  in  this  instance  is  powerless  to  protect  the  defendant  in 
a  situation  where  the  taxing  power  has  imposed  upon  the 
county  of  New  York  a  burden  of  taxation  which,  unex- 
plained, seems  unjust  and  oppressive  and  very  much  heavier  in 
proportion  than  that  resting  upon  the  other  counties  of  the  state. 

It  may  be  remarked  that  the  officers  of  the  state,  in  secur- 
ing this  judgment  against  the  defendant,  had  no  discretion  in 
the  premises,  but  were  required  by  their  plain  duty  to  carry 
out  the  will  of  the  legislature  as  expressed  in  the  act  of  1893. 

It  only  remains  for  us  to  consider  the  correctness  of  the 
modification  by  the  General  Term  of  the  judgment  entered 
at  the  Circuit  in  the  matter  of  interest.    . 

By  the  County  Law  (Ch.  686,  Laws  of  1892,  §  141,  sub.  5) 
one-half  of  the  state  tax  is  due  from  the  different  counties  on 
the  fifteenth  day  of  April  and  the  other  half  on  the  fifteenth 
day  of  May  in  each  year,  and  in  case  of  default  the  comp- 
troller is  authorized  to  charge  on  all  sums  withheld  a  rate  of 
interest  not  exceeding  ten  per  cent,  from  the  first  day  of  April 
in  each  year,  as  shall  be  sufficient  to  repay  all  expenditures 
incurred  by  the  state  in  borrowing  money. 
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At  the  triar,  the  counsel  for  the  state  did  not  insist  upon 
the  interest  penalty,  but  asked  that  the  legal  rate  should  be 
paid  on  all  6ums  remaining  due  and  unpaid.  The  county  of 
New  York  was  charged  with  interest  on  the  amount  due  April 
15th,  1894,  from  that  date  until  the  amount  due  on  that  day 
was  paid  in  full  and  was  credited  with  interest  upon  the 
various  payments  made  from  the  date  of  each  payment  until 
the  amount  due  was  paid. 

A  similar  mode  of  computing  interest  was  adopted  as  to 
the  amount  due  May  15th,  1894. 

We  think  the  general  rule  that  a  debtor  who  fails  to  pay 
his  debt  when  due  shall  be  charged  with  interest  from  that 
date  (People  v.  County  of  New  York,  5  Cow.  331-334)  was 
properly  applied  to  this  case. 

This  court  has  also  recently  held  in  a  suit  between  the 
state  and  the  comptroller  of  the  city  of  New  York  that  the 
municipality  was  properly  charged  with  interest  on  the 
unpaid  taxes  from  the  time  they  should  have  been  paid  into 
the  state  treasury.     (People  v.  Myers,  138  N.  Y.  590.) 

The  General  Term  held  that  interest  should  only  have  been 
charged  on  the  balance  remaining  unpaid  at  the  expiration  of 
thirty  days  from  the  first  of  May,  1894,  and  cited  chap.  427, 
Laws  of  1855,  as  an  authority.  The  act  cited  does  not  apply 
to  this  case,  and  the  modification  of  the  judgment  was  unau- 
thorized as  matter  of  law. 

The  judgment  directed  at  Circuit  should  be  reinstated  and 
affirmed,  and  the  order  and  judgment  of  the  General  Term 
modifying  it  is  to  that  extent  reversed,  with  costs. 

All  concur,  except  Gray,  J.,  who  dissents  for  the  reason 
that  by  the  act  of  1890  the  city  and  county  of  New  York  was 
excepted  from  its  provisions,  and  the  act  of  1893  made  an 
appropriation  of  moneys  under  the  provisions  of  the  former 
act. 

Judgment  accordingly. 
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Statement  of  case. 


Henry  Raabe  et  al.,  Appellants,  v.  Albert  C.  Squier  et 
ah,  Respondents. 

1.  Trial  by  Referee  — Non-suit  —  Appeal.  When  at  the  conclusion 
of  the  plaintiffs  evidence,  on  a  trial  by  a  referee,  the  complaint  is  dis- 
missed on  the  defendant's  motion,  with  an  exception  by  the  plaintiff,  and 
the  referee  thereafter  files  a  report  containing  findings  of  fact  and  con- 
clusions of  law,  to  which  the  plaintiff  files  exceptions  and  on  which  judg- 
ment is  entered,  the  action  of  the  referee  is  to  be  deemed  in  effect  a  non- 
suit, and  a  question  of  law  as  to  whether  upon  the  undisputed  evidence 
the  plaintiff  failed  to  establish  any  cause  of  action  is  presented  for  reviewl 
although  the  plaintiff  may  have  omitted  to  request  findings  of  fact. 

2.  Sale  —  Delivery  in  Installments  —  Non-payment.  When  a  con- 
tract for  the  sale  of  goods  provides  for  delivery  in  installments  and  pay- 
ment for  each  installment  on  delivery,  a  refusal  to  deliver  an  installment 
until  a  former  installment  has  been  paid  for  does  not  constitute  a  breach, 
of  the  contract  on  the  part  of  the  seller. 

8.  Statute  of  Frauds  —  Original  Promise  to  Pay.  If  the  owner  of 
a  building  in  process  of  construction  promises  to  see  the  promisee  paid  for 
material  to  be  furnished  under  a  subsisting  contract  theretofore  made 
between  the  promisee  and  the  builder,  which  the  promisee  had  refused  to 
deliver  on  account  of  the  builder's  neglect  to  pay  for  portions  of  the 
material  previously  delivered,  accompanied  with  a  promise  that  if  the 
builder  does  not  pay  the  owner  will  take  it  out  of  the  amount  going  to  the 
builder  and  pay  the  promisee,  and  the  promisee  delivers  material  in  reliance 
upon  such  promise,  the  promise,  being  founded  upon  a  new  consideration 
and  beneficial  to  the  promisor,  is  an  original  promise  and  so  not  required 
by  the  Statute  of  Frauds  to  be  in  writing. 

Raabe  v.  Squier  (5  Misc.  Rep.  220),  reversed. 

(Argued  December  11,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  October  17, 1893,  which  affirmed 
a  judgment  in  favor  of  defendants  entered  upon  the  report  of 
a  referee  dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion.  Y 

Herman  A  aron  for  appellants.     The  decision  was  a  non- 
suit, and  cannot  be  sustained,  if  on  the  plaintiffs'  evidence, 
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assuming  its  truth  and  every  reasonable  inference  in  plaintiffs' 
favor,  they  might  have  recovered.  (Scqfidd  v.  Hernandez, 
47  N*.  Y.  315  ;  Place  v.  Hayward,  117  N.  Y.  492 ;  Forbes  v. 
Chichester,  125  N.  Y.  770.)  Plaintiffs  were  entitled  in  this 
action  to  recover  judgment  not  only  establishing  their  lien, 
but  also  any  judgment  which  the  evidence  showed  they  might 
recover  against  the  defendants,  or  any  of  them,  in  an  action 
upon  contract.  (Laws  of  1885,  chap.  342,  §  15.)  The 
promise  of  Jencks  and  Stokes  to  pay  was  an  original  promise, 
and  not  void  under  the  Statute  of  Frauds.  {Prime  v. 
Koehler,  77  N.  Y.  91;  Bayles  v.  Wallace,  56  Hun,  428; 
Barney  v.  Forbes,  9  N.  Y.  S.  K.  98  ;  Ackley  v.  Parmenter,  98 
K  Y.  425 ;  Wilks  v.  Rich,  80  N.  Y.  269 ;  Bruce  v.  Burr, 
67  N.  Y.  237;  White  v.  Itintoul,  108  N.  Y.  226  ;  Leonard 
v.  Vredenburgh,  8  Johns.  29 ;  Mallory  v.  Gittett,  21  N.  Y. 
412;  Brown  v.  Weber,  38  N.  Y.  187.)  The  Statute  of 
Frauds  is  not  pleaded  in  the  answer  or  raised  by  the  aver- 
ments of  the  complaint  and  is  not  available  in  this  action. 
(  Wells  v.  Monihan,  129  N.  Y.  164 ;  Porter  v.  Wormser,  94 
K  Y.  450 ;  Crane  v.  Powell,  139  K  Y.  379.)  The  dismissal 
of  the  complaint  as  to  Squier  &  Whipple  was  error.  (Smith 
v.  Collins,  35  N.  Y.  S.  R.  274.)  The  filing  of  a  lis  pendens 
in  this  case  was  unnecessary.  ( Ward  v.  Kilpatrick,  85  N. 
Y.  413  ;  Laws  of  1885,  chap.  342.) 

Ernest  Hall  for  respondents.  The  appeal  should  be  dis- 
missed as  the  case  presents  no  question  for  review  in  this 
court.  (Thompson  v.  Bank  of  N.  A.,  82  N.  Y.  1 ;  Burnap 
v.  JT.  Bank,  96  N.  Y.  125 ;  Everson  v.  City  of  Syracuse,  100 
N.  Y.  77 ;  E  F.  Co.  v.  Hersee,  103  N.  Y.  25 ;  In  re  Hood, 
104  N.  Y.  103;  Wood  v.  Lovey,  124  N.  Y.  83;  Oilman  v. 
Prentice,  132  K  Y.  148;  Graff  v.  Boss,  47  Hun,  152; 
Porter  v.  S?nith,  35  Hun,  118;  Spencer  v.  Chambers,  39 
Hun,  193;  Patterson  v.  Graves,  11  How.  Pr.  91;  In  re 
Fithian,  25  N.  Y.  S.  R.  557 ;  Donovan  v.  Clark,  138  N.  Y. 
131.)  The  promise  alleged  to  have  been  made  by  the  defend- 
ants W.  E.  D.  Stokes  and  Francis*  M.  Jencks,  or  either  of 
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them,  was  a  verbal  one,  and  taken  in  its  broadest  sense  was 
clearly  collateral  to  the  original  promise  and  agreement  of 
Squier  &  Whipple,  and  to  the  debt  owing  by  them,  which 
lad  been  antecedently  contracted.  No  new  consideration  or 
benefit  moved  to  Jencks  or  Stokes,  and  they  were  placed 
under  no  independent  duty  of  payment  irrespective  of  the 
liability  of  Squier  &  Whipple,  and  the  same  is  within  the  inhi- 
bition of  the  Statute  of  Frauds  and  void.  (Leonard  v.  Vre- 
denburgh,  8  Johns.  20 ;  Mallory  v.  Gillett,  21  N.  Y.  412 ; 
Brown  v.  Weber,  38  N.  Y.  187;  AcMey  v.  Parmenter,  98 
N.  Y.  425 ;  White  v.  Rintoul,  108  K  Y.  222.)  The  defend- 
ants have  not  lost  their  right  to  assert  that  the  promise 
attempted  to  be  proven  upon  the  trial  is  void  under  the  Stat- 
ute of  Frauds,  by  failing  to  set  up  the  statute  aft  a  defense. 
(  Whits  v.  liintoul,  108  N.  Y.  222 ;  Unylish  v.  Marvin,  128 
K".  Y.  385 ;  1  University  Law  Keview,  24.) 

Haight,  J.  This  action  was  brought  to  recover  the  sum  of 
$2,800,  the  balance  claimed  to  be  due  on  contracts  between 
the  defendants  Squier  and  Whipple  and  the  plaintiffs,  in 
which  the  plaintiffs  undertook  to  furnish  the  woodwork  for 
ten  houses  which  the  defendants  Squier  and  Whipple  were 
building  on  West  End  avenue  in  the  city  of  New  York,  which 
were  owned  by  the  defendants  Jencks  and  Stokes. 

The  complaint  alleges  that  the  defendants  Jencks  and 
Stokes  "  promised  and  agreed  with  the  plaintiffs  to  be  answer- 
able to  the  said  plaintiffs  for  the  payments  to  be  made  under 
the  contracts  aforesaid,  and  guaranteed  the  payments  therein 
mentioned  in  consideration  of  the  plaintiffs  fulfilling  and  com. 
pleting  the  contracts  aforesaid,  and  promised  and  agreed  to 
pay  the  plaintiffs  for  all  the  work,  labor  and  services  and 
material  furnished  under  the  aforesaid  contracts  if  the  said 
Squier  and  Whipple  would  not  pay." 

The  complaint  also  alleged  the  filing  of  a  mechanic's  lien  by 
the  plaintiffs,  and  concluded  by  demanding  judgment  for  the 
foreclosure  thereof,  and  also  a  judgment  against  the  defend- 
ants Squier  and  Whipple  for  the  balance  due  under  their  con- 
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tracts,  and  against  the  defendants  Jencks  and  Stokes  for  sucli 
balance  under  their  promise  to  pay,  in  case  of  the  default  of 
Squier  and  Whipple, 

The  case  was  tried  before  a  referee,  who,  at  the  conclusion 
of  the  plaintiff's  testimony,  on  motion  of  the  defendants,  dis- 
missed the  plain  tiff '8  complaint,  to  which  ruling  the  plaintiffs 
took  an  exception.  Fifteen  days  thereafter  the  referee  made 
and  filed  a  report  on  which  the  judgment  appealed  from  was 
entered.  • 

It  is  contended  on  behalf  of  the  defendants  that  there  is  no 
question  which  the  plaintiffs  can  have  reviewed ;  that  the 
plaintiffs  having  neglected  to  make  requests  to  find  facts,  it  is 
now  the  duty  of  the  court  to  assume  that  there  was  sufficient 
evidence  to  sustain  the  judgment.  But  the  plaintiffs  may 
take  exceptions  to  the  findings  as  made,  and  if  there  is  not 
any  evidence  tending  to  sustain  them,  they  may  be  regarded 
as  rulings  upon  questions  of  law.  (Code  C.  P.  §  993.) 
The  plaintiffs  have  not  only  taken  exceptions  to  the  findings 
of  fact  and  conclusions  of  law,  but  as  we  have  seen  have  also 
taken  an  exception  to  the  order  of  the  referee  dismissing  their 
complaint.  It  is  also  contended  that  the  report  of  the  referee 
contained  negative  findings  of  fact ;  that  such  findings  are 
unauthorized  and  should  be  treated  as  a  nullity,  and  that 
exceptions  taken  to  such  findings  are  of  no  avail  upon  review. 
If  the  report  is  to  be  treated  as  a  nullity,  there  is  nothing 
upon  which  the  judgment  can  6tand,  for  there  must  be  a 
report.  (Code  C.  P.  sec.  1022.)  If  there  be  no  report  the 
party  aggrieved  may  be  relieved  under  section  1010  of  the 
Code.     {Gilman  v.  Prentice,  132  K  Y.  488,  491.) 

The  action  of  the  referee  was,  in  effect,  a  non-suit,  and,  we 
think,  the  exceptions  taken  present  questions  for  review.  In 
Place  v.  Ilayward  (117  N.  Y.  487)  the  trial  was  before  a 
referee.  At  the  close  of  the  plaintiffs  evidence  the  defend- 
ant, without  announcing  that  he  rested  his  case,  moved  that 
the  complaint  be  dismissed.  The  referee  granted  the  motion 
and  the  plaintiff  excepted.  Thereafter  the  referee  made  his 
report  containing  findings  of  fact  and  a  conclusion  of  law  that 
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the  complaint  should  be  dismissed.  The  practice  adopted  in 
that  case  was  the  same  as  that  which  we  now  have  under 
review.  In  that  case  Judge  Earl,  in  delivering  the  opinion  of 
the  court,  said :  "  What  the  referee  did  was  to  non-suit  the 
plaintiff.  We  can  give  no  other  significance  to  the  proceeding. 
Therefore,  he  should  have  made  no  findings  of  fact  except  such 
as  would  justify  a  non-suit  upon  the  trial.  Under  the  Code  the 
referee  was  required  to  make  findings  of  fact  and  of  law  after 
granting  the  non-suit ;  but  he  had  no  right  to  make  any  findings 
of  fact  depending  upon  disputed  or  inconclusive  evidence. 
Therefore,  to  maintain  this  judgment,  the  defendant  is  bound 
to  show  that  there  was  no  disputed  question  of  fact  which, 
upon  a  jury  trial,  the  court  would  have  been  required  to  submit 
to  the  jury,  and  that  upon  the  undisputed  evidence  he  was  enti- 
tled to  judgment."  Citing  Scqfield  v.  Hernandez  (47  K".  Y. 
313).  In  Forbes  v.  Chichester  (125  N.  Y.  769)  the  same  practice 
was  adopted  on  the  trial.  The  judgment  was  reversed  in  this 
<purt,  upon  the  exception  taken  to  the  dismissal  of  the  com- 
plaint, upon  the  ground  that  the  trial  court  erred  in  holding 
as  matter  of  law  that,  upon  the  evidence  adduced,  the  plaintiff 
failed  to  establish  a  cause  of  action.  The  case  of  Wood  v. 
Lary  (124  N.  Y-  83)  is  not  in  conflict  with  the  cases  above 
Teferred  to.  In  that  case  the  referee  had  filed  no  report  what- 
ever, and  it  was  then  held  that  section  1010  of  the  Code 
afforded  the  plaintiff  ample  protection. 

In  so  far  as  the  action  was  prosecuted  to  establish  a  mechan- 
ic's lien  it  cannot  be  sustained.  While  the  complaint  con- 
tains some  allusions  to  a  contract  between  Jenks  and  Stokes 
as  owners,  and  Squier  and  Whipple  as  builders,  it  contains 
no  distinct  allegation  that  there  was  such  a  contract,  nor  is 
there  any  evidence  that  there  was  any  sum  remaining  unpaid 
by  the  owners  thereon.  But  upon  the  contract  with  Squier 
and  Whipple  and  the  promise  of  Jencks  and  Stokes  it  appears 
to  us  that  the  evidence  was  sufficient  to  establish  the  plaintiffs' 
claim,  and  that  their  complaint  should  not  have  been  dismissed. 

The  referee  finds  that  Jencks  and  Stokes  were  not  the  own- 
ers of  the  premises  upon  which  the  buildings  were  being  con- 
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structed.  It  is  alleged  in  the  complaint  that  they  were  such 
owners,  and  Stokes,  in  his  answer,  admits  that  he  was  the 
owner  of  the  southerly  half  of  the  premises,  and  it  appears 
from  the  testimony  that  Jencks  and  Stokes  repeatedly  asserted 
that  they  were  the  owners,  and  that  they  were  building  the 
houses  thereon  together  as  co-partners.  This  evidence  is  not 
in  any  manner  controverted.  The  admission  of  a  party  is  evi- 
dence against  him,  and  in  so  far  as  it  affects  his  liability  he  ia 
bound  by  it  unless  he  can  show  that  it  was  not  made,  intended 
or  correctly  understood. 

The  facts  then  as  disclosed  by  the  evidence  are  substanti- 
ally as  follows  :  Jencks  and  Stokes  were  the  owners  of  the 
premises.  Squier  and  Whipple  were  building  the  house* 
thereon  for  them.  Squier  and  Whipple  entered  into  a  con- 
tract with  the  plaintiffs  to  furnish  the  woodwork  for  the 
houses  for  the  sum  of  $20,000.  The  payments  were  to  be 
made  in  installments  in  cash,  less  ten  per  cent  discount,  on  the 
the  delivery  of  the  material  at  the  buildings.  The  contract 
specifically  designated  the  material  to  be  delivered  upon  each 
installment.  The.  plaintiffs  prepared  the  first  installment  of 
material,  and  delivered  the  same  at  the  buildings,  and  then 
called  upon  the  defendants,  Squier  and  Whipple,  for  the  first 
payment  dne  them  under  the  contract,  but  the  same  waa 
delayed  and  not  made  for  the  space  of  about  three  months. 
The  plaintiffs  prepared  and  delivered  the  second  installment 
of  material,  and  also  demanded  payment  for  that,  which  waa 
neglected  and  delayed.  The  plaintiffs  then  prepared  the  rest 
of  the  material  called  for  by  the  contract,  but  refused  to 
deliver  the  same  until  the  installments  furnished  by  them 
had  been  paid  for.  Under  these  circumstances  the  defend- 
ants Jencks  and  Stokes  saw  the  plaintiffs  and  told  them 
that  they  were  the  owners  of  the  buildings ;  that  they  wanted 
them  finished  and  that  if  the  plaintiffs  would  go  ahead  and 
deliver  the  rest  of  the  material  they  would  see  them  paid 
therefor ;  that  if  Squier  and  Whipple  did  not  pay  they  would 
take  it  out  of  the  amount  going  to  them  and  would  pay  the 
plaintiffs.     It  further  appears  that,  relying  upon  this  promise, 
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the  plaintiffs  proceeded  and  delivered  all  the  material  called 
for  by  the  contracts,  but  that  the  sum  of  $2,800  still  remains 
due  to  them  and  unpaid. 

The  referee  dismissed  the  complaint  as  to  Jencks  and  Stokes 
upon  the  ground,  as  he  says,  that  their  promise  to  pay  being 
oral  was  void  under  the  Statute  of  Frauds  and  as  to  Squier  and 
Whipple  upon  the  ground  that  "  before  the  delivery  of  any 
goods  by  the  plaintiffs  under  the  terms  of  the  contract  the 
plaintiffs  refused  to  carry  out  or  fulfill  said  contract  on  their 
part  with  the  defendants  Squier  and  Whipple." 

Considering  the  last  proposition  first,  we  are  at  a  loss  to 
understand  upon  what  evidence  it  is  founded.  It  is  true  that 
the  last  batch  of  material  was  not  delivered  until  December, 
but  we  are  told  that  the  delay  in  delivering  was  because  of  the 
non-payment  of  the  amount  due  on  former  deliveries.  The  ' 
refusing  to  deliver  an  installment  until  a  former  installment 
had  been  paid  for  was  not  a  breach  of  the  contract  on  the 
port  of  the  plaintiffs.  As  to  the  Statute  of  Frauds  it  appears 
to  us  that  its  provisions  have  no  application  to  the  case  under 
consideration.  In  the  first  place  the  indebtedness  at  the  time 
the  promise  was  made  has  been  paid.  The  promise,  in  so  far 
as  it  is  here  sought  to  be  enforced,  related  to  the  indebtedness 
thereafter  to  be  created.  The  promisors  were  the  owners  of 
the  buildings  in  process  of  construction.  The  wood  wo  A  fur- 
nished by  the  plaintiffs  was  for  their  benefit.  The  contract- 
ors had  neglected  to  pay  the  plaintiffs  for  the  material  fur- 
nished and  they  refused  to  deliver  more,  as  they  had  the  right 
to  do.  Under  such  circumstances  the  promise  was  made,  and 
it  was  in  reliance  upon  the  promise  that  the  plaintiffs  deliv- 
ered the  rest  of  the  woodwork.  The  promise  thus  made  was 
original  and  founded  upon  a  new  consideration,  that  of  the 
goods.  It  was  beneficial,  as  we  have  seen,  to  the  promisors, 
thus  bringing  the  case  within  the  rule  stated  by  Finch,  J.,  in 
White  v.  Rintoul  (108  N.  Y.  222,  227),  in  which  he  says : 
"  Where  the  primary  debt  subsists  and  was  antecedently  con- 
tracted, the  promise  to  pay  it  is  original  when  it  is  founded 
on  a  new  consideration  moving  to  the  promisor  and  beneficial 
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to  him,  and  such  that  the  promisor  thereby  comes  under  an 
independent  duty  of  payment  irrespective  of  the  liability  of 
the  principal  debtor."  (Acldey  v.  Parmenter,  98  N.  Y.  425 ; 
Prime  v.  Koehler,  77  N.  Y.  91 ;  Bayhs  v.  Wallace,  56  Hun, 
428.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Mary  A.  Morris,  Respondent,  v.  The  New  York,  Ontario 
and  Western  Railway  Company,  Appellant. 

Evidence  —  Professional  Communications  —  Waiver  op  Privi- 
lege. When  a  party  who  has  been  attended  by  two  physicians  in  their 
professional  capacity  at  the  same  examination  or  consultation,  both  hold- 
ing professional  relations  to  him,  calls  one  of  them  as  a  witness  in  his  own 
behalf  in  an  action  in  which  the  party's  condition  as  it  appeared  at  such 
consultation  is  the  important  question,  to  prove  what  took  place,  or  what 
the  witness  then  learned,  he  thereby  waives  the  privilege  conferred  by 
section  834  of  the  Code  of  Civil  Procedure,  and  loses  his  right  to  object 
to  the  testimony  of  the  other  physician,  if  called  by  the  opposite  party  to 
testify  as  to  the  same  transaction. 

Morris  v.  N.  Y.,  0.  &  W.  B.  Co.  (73  Hun,  560),  reversed. 

(Argued  December  2,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  1, 1893,  which  affirmed  a  judg- 
ment in  favor  of  the  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  defendant's  motion  for  a  new 
trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of 
defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  Vanamee  for  appellant.  After  a  litigant  has 
fully  determined  to  make  a  public  exposure  of  all  his  ailments 
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and  diseases,  the  original  reason  of  the  rule,  which  rests  in  a 
desire  for  secrecy  and  in  a  modest  shrinking  from  publicity, 
wholly  fails.  (Code  Civ.  Pro.  §  834.)  The  prohibition  of  the 
Code  is  as  to  information  "  acquired  in  attending  av  patient." 
The  word  "  attending "  lias  a  well-understood,  popular  and 
professional  significance.  It  means  treating  the  patient.  It 
implies  nursing,  medicine,  relief,  cure.  (People  v.  Schuyler, 
106  N.  Y.  304;  Edington  v.  A.  L.  Lis.  Co.,  77  N.  Y.  569.) 
The  exclusion  of  the  testimony  offered  by  Dr.  De  Kay  to 
impeach  Dr.  Payne,  showing  that  he  had  made  statements 
inconsistent  with  the  testimony,  was  erroneous.  (  Woodrick  v. 
Woodrich,  141  IST.  Y.  462.) 

William  F.  O'Neill  for  respondent.  The  exclusion  of  the 
testimony  of  Dr.  De  Kay,  offered  by  the  defendant,  was 
proper.  (Code  Civ.  Pro.  §  834  ;  Renihan  v.  Dennin,  103  N. 
Y.  573.)  The  facts  show  that  Dr.  De  Kay  was  plaintiff's 
attending  physician,  and  hence  his  testimony  was  inadmissible. 
(Grattan  v.  M.  Z.  Lis.  Co.,  80  .N.  Y.  295  ;  Westover  v.  E  L. 
Ins.  Co.,  99  N.  Y.  56 ;  Renihan  v.  Dennin,  103  N.  Y.  573.) 

O'Brien,  J.  The  responsibility  of  the  defendant  for  the 
personal  injuries  for  which  the  plaintiff  recovered  in  this  case 
depended  upon  questions  of  fact.  The  questions  with  respect 
to  the  defendant's  negligence  and  the  plaintiff's  negligence 
contributing  to  the  injury  as  well  as  the  nature  and  character 
of  the  contract  under  which  the  plaintiff  was  in  the  defend- 
ant's cars,  as  a  passenger,  were  all  properly  submitted  by  the 
learned  trial  judge  to  the  jury. 

The  only  questions  involved  in  this  appeal  arise  upon 
exceptions  taken  by  the  defendant's  counsel  to  the  exclusion 
of  certain  evidence,  offered  by  him,  bearing  upon  the  extent 
and  nature  of  the  plaintiff'6  injuries,  and,  hence,  upon  the 
question  of  damages.  It  appears  from  the  record  that  about 
the  time  of  the  commencement  of  this  action,  two  physicians 
attended  the  plaintiff  for  the  purpose  of  making  an  examina- 
tion of  her  case,  and  ascertaining  the  extent  and  nature  of  the 
12 
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injuries  which  she  received  in  the  accident  when  in  the 
defendant's  cars.  The  plaintiff,  herself,  called  one  of  them, 
as  a  witness  in  her  behalf,  at  the  trial,  who  gave  important 
testimony  with  respect  to  the  extent  and  character  of  the 
injury.  His  testimony  tended  to  show  that  the  plaintiff  was 
affected  with  some  spinal  trouble  as  the  result  of  the  accident. 
This  opinion  was  based  mainly  upon  the  result  of  the  personal 
examination  of  the  plaintiffs  person  which  he  had  made 
upon  the  occasion  referred  to  with  his  associate  physician.  It 
appeared  that  both  attended  together,  and  after  removing  the 
plaintiffs  clothing,  made  an  examination  of  her  person  with  spe- 
cial reference  to  the  existence  of  some  disease  of  the  spine  as  the 
result  of  the  accident.  But  the  plaintiff  did  not  call  the  other 
physician,  and  before  the  close  of  the  proofs  the  defendant 
called  him  and  propounded  to  him  certain  questions,  intended 
to  elicit  his  opinion  as  to  the  nature  and  extent  of  the  plain- 
tiffs injuries  from  his  observation  and  examination  of  her  per- 
son on  the  occasion  referred  to.  These  questions  were  all 
objected  to  as  inadmissible  under  §  834  of  the  Code.  The 
court  sustained  the  objection  and  the  defendant  excepted. 
These  exceptions  fairly  raise  the  question  as  to  the  defendant's 
right  to  the  testimony  of  the  witness.  The  learned  counsel 
for  the  defendant  contends  that  it  should  have  been  admitted, 
for  the  reason  that  the  physican  did  not  attend  in  any  profes- 
sional capacity,  but  for  the  purpose  of  qualifying  himself  as  a 
witness,  and  that  the  examination  was  not  for  the  purpose  of 
enabling  him  to  prescribe  for  the  plaintiff.  It  is  quite 
true  that  before  this  testimony  could  properly  be  excluded  it 
must  appear  that  the  relation  of  patient  and  physician  existed 
between  the  plaintiff  and  the  witness,  and  we  think  that  it 
appears  quite  clearly  in  the  record  that  the  witness  went  to 
the  plaintiff's  house,  on  the  occasion  when  he  made  the  exami- 
nation, as  a  consulting  physician,  and  that  all  the  information 
that  he  acquired  with  reference  to  her  condition  was  in  that 
capacity.  Moreover,  it  appears  that  the  witness  had  been, 
until  a  short  time  before,  the  plaintiff's  regular  physician,  and 
that  she  consulted  him  with  reference  to  the  injury  in  ques- 
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tion.  There  <&n  be  no  doubt  upon  the  facts  that  both  physi- 
cians attended  the  plaintiff  upon  the  occasion  of  the  examina- 
tion as  her  physicians,  in  order  to  prescribe,  or  at  least  to 
diagnose  the  case,  and  to  give  such  opinion  and  advice  as  the 
nature  of  the  injury  required. 

It  is  also  urged  that  the  questions  put  to  the  witness  and 
excluded  were  admissible  for  the  purpose  of  impeaching  the 
other  physician  who  had  been  sworn  by  the  plaintiff.  With- 
out reference  to  the  answer  which  the  plaintiff's  counsel  makes 
to  this  point,  namely,  that  this  method  of  introducing  the  tes- 
timony would  be  a  plain  evasion  of  the  statute,  it  is  quite 
sufficient  to  say  that  the  questions  were  not  framed  in  such  a 
way  as  to  permit  an  answer  for  the  purpose  of  impeachment. 
In  order  to  present  such  a  point  the  record  must  show  that 
some  specific  question  was  put  to  Dr.  Payne,  the  physician 
sworn  by  the  plaintiff,  as  to  some  act  or  admission  at  the  con- 
sultation or  afterwards  by  him,  contradictory  of  or  inconsis- 
tent with  his  testimony  at  the  trial  which  was  answered  in  the 
negative,  or  at  least  not  admitted,  and  that  the  same  question 
was  propounded  to  Dr.  De  Kay,  the  physician  called  by  the 
defendant  and  the  impeaching  witness.  An  examination  of 
the  record  shows  that  this  rule  was  not  complied  with,  and  the 
testimony  was  not,  therefore,  admissible  upon  any  ground  now 
urged  by  the  defendant.  The  only  ground  upon  which  the 
exceptions  can  be  sustained  is  that  the  plaintiff  by  requiring 
one  of  the  physicians  as  her  own  witness  to  disclose  the  facts 
and  results  of  the  examination  and  consultation  and  make 
public  what  took  place  between  the  plaintiff  and  her  two 
physicians,  has  waived  the  privilege  and  can  no  longer  impose 
silence  on  the  other.  It  is  a  case  where  two  physicians 
attended  the  patient,  both  holding  professional  relations  to 
her,  and  in  a  suit  in  which  the  nature  and  extent  of  her 
injuries  (as  then  appearing)  is  the  important  inquiry,  she  calls 
one  of  them  and  the  defendant  the  other.  She  has  the  right, 
unquestionably,  to  avail  herself  of  the  testimony  of  the  one 
which  she  thinks  will  be  the  most  favorable  for  her  case,  but 
the  question  is  whether  she  can  at  the  same  time  deprive  the 
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defendant  of  the  benefit  of  the  testimony  of  the  other.  If 
she  elects  to  waive  her  privilege  as  to  one  and  requires  him  to 
make  the  consultation  public  and  to  disclose  the  information, 
does  she  not  necessarily  waive  it  as  to  the  other  ?  If  this  is 
not  so  the  statute  would  seem  to  be  a  serious  obstacle  in  such 
cases  to  the  attainment  of  truth  and  justice.  The  propo- 
sition that  a  patient  who  has  retained  or  employed  two  or 
more  professional  men,  under  such  circumstances  that  none  of 
them  are  permitted  to  disclose  the  information  thus  obtained, 
except  with  his  consent,  can  call  one  of  them  as  a  witness  to 
disclose  what  took  place  when  all  were  present,  and  at  the 
same  time  enjoin  silence  on  all  the  rest,  appears  to  be  so  unfair 
and  unreasonable  that  it  challenges  investigation  before  accept- 
ing it  as  a  rule  of  law.  The  statute  provides  that  the  physi- 
cian may  be  called  as  a  witness  when  the  patient  expressly 
waives  the  privilege.  It  is  held  that  such  waiver  may  be 
made  on  the  part  of  the  patient  by  calling  him  as  a  witness. 
(In  re  Coleman,  111  N.  Y.  220;  Rosseau  v.  Bleau,  131  N. 
Y.  177;  118  N.  Y.  77.) 

In  this  case  it  was  the  privilege  of  the  plaintiff  to  insist  that 
both  physicians  should  remain  silent  as  to  all  information  they 
obtained  at  the  consultation,  but  she  waived  this  privilege 
when  she  called  Dr.  Payne  as  a  witness  and  required  him  to 
disclose  it.  The  plaintiff  could  not  sever  her  privilege  and 
waive  it  in  part  and  retain  it  in  part.  If  she  waived  it  at  all 
it  then  ceased  to  exist,  not  partially,  but  entirely.  The  testi- 
mony of  Dr.  Payne  having  been  given  in  her  behalf,  every 
reason  for  excluding  that  of  his  associate  ceased.  The  whole 
question  turns  upon  the  legal  consequences  of  the  plaintiff's 
act  in  calling  one  of  the  physicians  as  a  witness.  She  then 
completely  uncovered  and  made  public  what  before  was 
private  and  confidential.  It  amounted  to  a  consent  on  her 
part  that  all  who  were  present  at  the  interview  might  speak 
freely  as  to  what  took  place.  The  seal  of  confidence  was 
removed  entirely,  not  merely  broken  into  two  parts  and  one 
part  removed  and  the  other  retained. 

I  have  not  been  able  to  find  any  controlling  authority  in 
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this  court  in  support  of  the  idea  that  the  waiver  applied  only 
to  the  witness  that  the  plaintiff  called.  On  the  contrary,  the 
principle  decided  in  McKinney  v.  Ground  St.,  etc.,  R.  R.  Co. 
(104  N.  Y.  352)  supports  the  views  herein  expressed.  That  was 
a  case  where  the  plaintiff  called  and  examined  her  own  physi- 
cian as  to  her  physical  condition  on  the  first  trial.  On  a  sub- 
sequent trial  he  was  called  by  the  defendant  and  the  same 
objection  was  made  to  his  testimony  that  was  made  in  the  case 
at  bar.  This  court  held  that  it  was  admissible  on  the  ground 
that  the  statutory  prohibition  having  once  been  expressly 
waived  by  the  patient,  and  the  waiver  acted  upon,  it  could 
not  be  recalled,  but  the  information  was  open  to  the  con- 
sideration of  the  entire  public,  and  the  patient  was  no  longer 
privileged  to  forbid  its  repetition.  The  reasoning  of  Chief 
Judge  Rugeb  in  support  of  these  propositions  in  that  case  is 
applicable  here.  It  furnishes  a  safe  basis  for  holding  that 
when  a  waiver  is  once  made  it  is  general  and  not  special,  and 
its  effect  cannot  properly  be  limited  to  a  particular  purpose 
or  a  particular  person. 

After  the  information  'has  once  been  made  public  no  fur- 
ther injury  can  be  inflicted  upon  such  rights  and  interests  of 
the  patient  as  the  statute  was  intended  to  protect,  by  its 
repetition  at  another  time  or  by  another  person. 

In  Marx  v.  Manhattan  R.  Co.  (56  Hun,  575)  it  was 
held  that  the  plaintiff  by  testifying  to  what  had  taken  place 
between  himself  and  his  physician  had  waived  his  right  to 
object  to  the  examination  of  the  latter  when  called  as  a  wit- 
ness for  the  defendant. 

In  Treanor  v.  Manhattan  R.  Co.  (28  Abb.  [N.  C]  47) 
it  was  held  that  the  plaintiff  by  simply  disclosing,  as  a  wit- 
ness, his  physical  condition  in  consequence  of  the  defendant's 
acts,  waived  the  right  to  object  to  his  physician's  testimony 
when  called  by  the  defendant.  I  have  not  been  able  to  find 
that  either  of  these  cases  came  to  this  court.  The  one  last 
cited  certainly  pushes  the  principle  too  far.  The  other  may 
also  be  open  to  some  doubt,  and  both  are  cited,  not  as  control- 
ling authority,  but  in  order  to  show  the  views  that  very  able 
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jurists  have  entertained  with  respect  to  the  construction  of 
the  statute. 

In  Hope  v.  T.  &  Z.  R.  R.  Go.  (40  Hun,  438)  it  was  held 
that  the  plaintiff  by  waiving  her  right  to  object  in  respect  to 
one  physician,  whom  she  had  called  as  a  witness  in  her  own 
"behalf,  did  not  thereby  waive  her  objection  to  the  examination 
of  other  physicians  who  had  attended  her  at  other  times  when 
called  by  the  defendant.  This  case  was  affirmed  in  this  court 
without  an  opinion  (110  N.  Y.  643)  by  a  bare  majority.  It, 
however,  presented  a  very  different  question  from  the  one 
involved  in  the  case  at  bar.  The  question  here  arises  with 
respect  to  a  single  consultation  or  interview  between  the  plain- 
tiff and  the  two  physicians  and  not  to  separate  and  distinct 
transactions  with  as  many  different  physicians.  In  the  latter 
case  there  is  good  reason  for  holding  that  the  waiver  of  the 
privilege  applies  only  to  such  consultations  or  transactions  as 
the  witness  who  is  required  by  the  patient  to  make  the  dis- 
closure has  participated  in.  That  rule  is  broad  enough  for 
this  case. 

The  case  of  Record  v.  Village  of  Saratoga  Springs  (46 
Hun,  448)  was  undoubtedly  quite  similar,  if  not  identical  in 
its  facts,  with  the  case  at  bar.  The  testimony  of  the  associate 
physician  was  excluded,  and  the  General  Term  affirmed  the 
decision.  The  case  was  decided  by  two  judges,  and  it  is  evi- 
dent from  the  opinion  of  one,  at  least,  that  the  decision  turned 
upon  the  broad  prohibitory  words  of  the  statute  and  not  upon 
the  provision  which  permits  the  patient  to  waive  the  objection. 
These  words  are  certainly  broad  enough  to  prohibit  the  testi- 
mony of  every  physician  who  has  obtained  information  in  a 
professional  capacity,  but  the  statute  does  not  attempt  to  define 
what  shall  in  any  case  constitute  a  waiver.  That  is  left  to  be 
determined  by  the  courts  with  reference  to  the  facts  of  every 
case,  upon  general  principles  of  reason  and  justice. 

While  the  case  last  cited  subsequently  came  to  the  Second 
Division  of  this  court,  it  was  affirmed  without  an  opinion. 
(120  N.  Y.  646.)  In  this  condition  of  the  authorities  we  must 
regard  the  question  as  still  open.     We  think  that  a  construe- 
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tion  of  the  statute  which  permits  a  patient  who  has  been 
attended  by  two  physicians  at  the  same  examination  or  con-  * 
saltation  to  call  one  of  them  as  a  witness  to  prove  what  took 
place  or  what  he  learned,  thus  making  public  the  whole  inter- 
view, and  still  retain  the  right  to  object  to  the  other,  is  unrea- 
sonable and  unjust,  and  should  not  be  followed.  The  waiver 
is  complete  as  to  that  consultation  when  one  of  them  is  used 
as  a  witness.  The  considerations  and  reasons  upon  which  the 
statute  was  founded  no  longer  exist  when  full  disclosure  is 
made  by  either  with  the  consent  of  the  patient,  and  every 
party  to  the  transaction  thus  disclosed  is  relieved  from  any 
injunction  of  secrecy.  The  patient  cannot  limit  the  scope  or 
effect  of  the  waiver  when  made  any  more  than  she  can  recall 
it.  When  the  plaintiff  in  this  case  called  one  of  the  physi- 
cians who  disclosed  the  whole  consultation,  the  law  determined 
the  legal  effect  of  that  act,  irrespective  of  any  mental  reserva- 
tions on  her  part.  Upon  every  principle  of  reason  and  jus- 
tice this  act  amounted  to  a  waiver  of  the  right  to  object  to  the 
testimony  of  the  other  physician  when  called  by  the  defend- 
ant, as  to  the  same  transaction. 

For  these  reasons  we  think  the  testimony  excluded  was 
admissible,  and  that  the  judgment  must  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

148      951 

The  People  of  the  State  of  New  York,  Appellant,  v.       \  168  *  52 
Eugene  E.  McClure,  Respondent.  168  ^j 

1.  Evidence — Receiving  Stolen  Goods.  The  admission,  on  the  trial 
of  an  indictment  for  receiving  certain  stolen  goods  knowing  them  to  have 
been  stolen,  of  evidence  of  the  receiving  of  other  goods  by  the  defendant, 
does  not  constitute  error  where  such  evidence  tends  to  identify  the  goods 
covered  by  the  indictment,  and  it  appears  that  the  proof  in  reference 
thereto  justified  the  inference  by  the  jury  that  all  the  goods  were  taken 
from  the  same  place,  by  the  same  person,  at  the  same  time,  and  were 
received  by  the  defendant  from  the  same  person  at  the  same  time. 

2.  Verdict — Receiving  Stolen  Goods — Guilty  Knowledge.  The 
minutes  of  the  trial  of  an  indictment,  which  charged  the  receiving  of 


96  People  v.  McClure.  [Dec., 

Statement  of  case.  [Vol.  148. 

stolen  goods  with  guilty  knowledge,  stated  that  the  jury  on  coming  into 
court,  after  deliberation,  "say  that  they  find  the  prisoner  guilty  of  receiv- 
ing stolen  goods."  The  record  showed  that  sentence  was  thereafter  ren- 
dered by  the  court.  The  minutes  also  stated  that  the  defendant  was 
arraigned  "on  the  indictment  against  him  for  receiving  stolen  goods," 
and  that  a  plea  of  not  guilty  was  entered  "  to  said  indictment."  The  bill 
of  exceptions  made  by  the  defendant  stated  that  the  jury  rendered  "a 
general  verdict  of  guilty."  Held  (O'Brien,  J.,  dissenting),  that,  consider- 
ing the  minutes  and  their  reference  to  the  indictment  under  which  the 
conviction  was  had,  and  the  express  statement  in  the  bill  of  exceptions 
that  the  jury  rendered  a  general  verdict  of  guilty,  the  record  showed  a 
conviction  for  the  offense  charged  in  the  indictment,  namely,  the  receiv- 
ing of  stolen  goods  with  guilty  knowledge. 
People  v.  McClure  (88  Hun,  505),  reversed. 

(Argued  December  10,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of-  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
9,  1895,  which  reversed  for  errors  of  law  only  a  judgment  of 
the  Court  of  Sessions  of  Rensselaer  county  convicting  the 
defendant  of  having  received  stolen  goods. 

The  indictment  accused  the  defendant,  Eugene  McClure,  of 
the  crime  of  receiving  stolen  goods,  and  stated  that  the 
defendant  "did  feloniously  receive  and  have"  the  goods 
described  therein  uthen  and  there  well  knowing  the  said 
goods,  chattels  and  personal  property  to  have  been  feloniously 
stolen,  taken  and  carried  away." 

The  minutes  of  the  trial  court,  as  set  forth  in  the  record  on 
appeal,  contained  the  following  entries :  "  The  prisoner, 
Eugene  McClure,  having  been  arraigned  on  the  indictment 
against  him  for  receiving  stolen  goods,  refused  to  plead 
thereto.  Ordered  by  the  court  that  a  plea  of  not  guilty  be 
entered  to  said  indictment.  On  motion  of  the  district 
attorney  it  is  ordered  by  the  court  that  a  jury  be  empanelled 
and  the  prisoner,  Eugene  McClure,  be  tried  on  the  indictment 
on  file  against  him  for  receiving  stolen  goods.  *  *  *  The 
jury  retired  to  deliberate  and  upon  coming  into  court  say  that 
they  find  the  prisoner,  Eugene  McClure,  guilty  of  receiving 
stolen  goods."     The  minutes  further  stated  that  the  defend- 
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ant's  counsel  moved  to  set  aside  the  verdict  and  for  a  new 
trial  on  the  minutes  and  for  the  arrest  of  judgment,  and  that 
6uch  motions  were  denied,  and  that  the  defendant  was  given 
time  in  which  to  make  and  serve  a  bill  of  exceptions. 

The  bill  of  exceptions,  made  by  the  defendant,  contains 
the  following  statement :  "  The  jury  retired  and,  after  due 
deliberation,  rendered  a  general  verdict  of  guilty,  after 
which  the  defendant's  attorney  made  application  to  the  court 
for  a  new  trial."  After  setting  forth  the  motion  for  a  new 
trial,  and  also  a  motion  in  arrest  of  judgment,  and  stating 
that  both  were  denied,  the  bill  of  exceptions  states  that  "  the 
court  proceeded  to  pronounce  sentence  upon  the  defendant : 
That  he  be  confined  in  the  Clinton  prison  at  Dannemora  for 
a  term  of  five  years." 

Further  facts  are  stated  in  the  opinion. 

John  P.  Kelly  for  appellant.  Upon  the  trial  the  People 
were  allowed  to  prove,  under  the  objections  of  the  defendant, 
that  the  defendant  had  received  and  had  in  his  possession  at 
the  time  the  goods  covered  by  the  indictment  were  recovered, 
the  balance  of  merchandise  stolen  from  the  same  car,  at  the 
same  time,  and  presumably  by  the  same  person.  This  evi- 
dence was  admissible.  (1  Greenl. -on  Ev.  §  53;  Biels- 
chof8ky  v.  People,  3  Hun,  40;  People  v.  Wood,  3  Park. 
Cr.  Rep.  681 ;  Wyman  v.  People,  4  Hun,  511 ;  People  v. 
Lyon,  1  K  Y.  Crim.  Rep.  400 ;  People  v.  Haver,  4  K  Y. 
Crim.  Rep.  171 ;  Coleman  v.  People,  55  N.  Y.  91 ;  58  N. 
Y.  555,  560 ;  Copperman  v.  People,  56  K  Y.  591 ;  Peo- 
ple v.  Downing,  84  K  Y.  486;  People  v.  Gibls,  93  K 
Y.  473;  People  v.  Harris,  136  N.  Y.  423;  Penal  Code, 
§§  528,  550.)  The  General  Term  having  exercised  its 
discretion  and  refused  the  defendant  a  new  trial  upon  the 
facts ;  but  having  reversed  his  conviction  for  errors  of  law 
only,  the  verdict  of  the  jury  will  not  be  interfered  with  by 
this  court  unless  rendered  entirely  without  evidence  to  sup- 
port it.  {People  v.  Cignarale,  110  N.  Y.  26,  27 ;  Code  Crim. 
Pro.  §  528.) 

13 


98  People  v.  McClure.  [Dec, 

■ 7 • 

Opinion,  per  O'Brien,  J.  [Vol.  148. 

R.  A.  Parmenter  for  respondent.  It  was  not  proper  to 
show  that  the  defendant  received  other  goods  from  other  per- 
sons. {CoUmcm  v.  People,  55  N.  Y.  82 ;  58  K  Y.  561 ;  Vcm- 
demoort  v.  Gould,  36  N.  Y.  639  ;  People  v.  Gonzalez,  35  N. 
Y.  49 ;  People  v.  Dowlmff,  84  N.  Y.  486 ;  Copperman  v. 
People,  56  N.  Y.  591 ;  Mayer  v.  People,  80  ST.  Y.  364 ; 
Stokes  v.  Pecjple,  53  N.  Y.  176 ;  Oohne  v.  People,  5  Park. 
Cr.  Rep.  330.) 

O'Brien,  J.  The  indictment  in  this  case  charged  the 
defendant  with  having  received  certain  stolen  goods,  knowing 
them  to  be  stolen.  The  goods  were  described  as  cigars, 
cigarettes  and  packages  of  tobacco  of  certain  brands.  The 
proof  tended  to  show  that  this  property  was  stolen  from  a 
railroad  car  while  in  transit  to  certain  consignees.  In  the 
same  car  were  certain  dry  goods  owned  by  other  persons  and 
consigned  to  other  parties.  The  proof  tended  to  show  that 
these  dry  goods  were  stolen  from  the  same  car  at  the  same 
time  and  by  the  same  person  and  delivered  to  the  defendant. 
Both  classes  of  goods  were  found  in  the  defendant's  possession. 
The  learned  General  Term  reversed  the  conviction  on  the 
ground  that  it  was  incompetent,  on  a  trial  of  defendant  upon 
the  charge  of  receiving  the  stolen  tobaeco  and  cigars,  knowing 
them  to  be  stolen,  to  give  proof  of  receiving  the  stolen  dry 
goods  from  some  other  person  and  at  some  other  time,  know- 
ing them  to  be  stolen.  That  it  was  improper  upon  the  trial 
of  a  party  for  one  oifense  to  give  proof  that  he  was  guilty  of 
another  offense  having  no  connection  with  the  offense  on 
trial.  We  would  have  no  difficulty  in  agreeing  with  the 
learned  General  Term  with  respect  to  the  general  principle. 
We  are  unable  to  see,  however,  that  the  rule  has  any  applica- 
tion to  this  case.  It  was  difficult,  if  not  impossible,  to  separate 
the  transaction.  All  the  goods  were  in  the  6ame  car,  and  the 
circumstances  were  such  that  the  jury  had  the  right  to  find  or 
infer  that  all  were  taken  therefrom  by  the  same  person.  All 
of  them  were  found  in  the  defendant's  possession  and  when 
fourjd  the  defendant  had  a  long  conversation  with  the  police 
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in  regard  to  the  matter  which  ended  in  his  restoring  all  the 
goods  to  the  railroad.  The  defendant's  admissions  proved  by 
the  police  were  of  such  a  character  as  to  warrant  a  finding 
that  the  defendant  received  all  the  goods  at  the  same  time 
and  from  the  same  person.  It  is  true  that  the  defendant 
when  on  the  stand  as  a  witness  gave  testimony  tending  to 
6how  that  the  dry  goods  were  received  by  him  at  another 
time  and  from  another  person,  but  this  was  not  conclusive. 
The  jury  had  a  right  to  consider  the  defendant's  admissions  at 
the  time  of  the  discovery  of  the  goods  and  were  not  neces- 
sarily bound  by  the  subsequent  narrative.  So  that  the  case 
did  not  fall  within  the  rule  referred  to  by  the  learned  court 
below.  The  People  were  bound  to  identify  by  proof  the 
pails  and  packages  of  tobacco  found  in  defendant's  possession 
as  that  stolen  from  the  car,  and  if  they  could  show  that  other 
goods  contained  in  the  same  package  with  the  cigars  were 
found  in  the  defendant's  possession,  after  the  theft,  that  fact 
would  aid  in  the  identification  of  the  cigars  and  tobacco.  A 
perfect  identification  of  the  dry  goods  would  help  an  imper- 
fect identification  of  the  other  goods,  since  they  were  all  taken 
from  the  same  car  and  were  found  in  the  same  place.  So  that 
this  was  not  the  case  of  receiving  other  goods  at  other  times 
and  from  other  persons,  but  the  proof  was  sufficient  for  the 
consideration  of  the  jury  and  the  inference  could  fairly  be 
drawn  that  the  defendant  received  all  the  goods  from  the 
same  person  at  the  same  time,  though  his  own  testimony  was 
to  the  contrary. 

But,  while  disagreeing  with  the  learned  General  Term  in 
this  respect,  still  I  think  the  judgment  was  properly  reversed 
for  the  reason  that  the  record  does  not  show  that  the  defend- 
ant was  ever  legally  convicted  or  sentenced,  but  does  show  the 
contrary.  By  §  430  of  the  Code  of  Criminal  Procedure,  the 
jury  in  a  criminal  case  may  either  render  a  general  verdict,  or 
where  they  are  in  doubt  as  to  the  legal  effect  of  the  facts 
proved,  they  may,  except  upon  an  indictment  for  libel,  find 
a  special  verdict.  The  next  two  sections  define  a  general  ver- 
dict to  be  "  guilty  "  or  "  not  guilty,"  and  a  special  verdict  to 
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be  that  by  which  the  jury  find  the  facts  only,  leaving  the  judg- 
ment to  the  court.  It  must  contain  the  conclusions  of  fact  as- 
established  by  the  evidence  to  the  satisfaction  of  the  jury 
and  not  the  evidence  to  prove  them.  The  next  section  pro- 
vides that  the  special  verdict  must  be  reduced  to  writing  in 
the  presence  of  the  jury  and  agreed  to  by  them  before  they 
are  discharged  and  entered  in  the  minutes  of  the  court.  The 
case  before  us  contains  these  minutes  certified  by  the  clerk, 
and  from  them  it  appears  that  the  jury  came  into  court  and 
delivered  the  verdict  "  that  they  find  the  prisoner,  Eugene 
McCIure,  guilty  of  receiving  6tolen  goods."  The  four  sections- 
following  provide  for  a  hearing  by  the  court  upon  the  special 
verdict,  providing,  among  other  things,  that  upon  such  hear- 
ing the  defendant's  counsel  shall  have  the  right  to  close  the 
argument.  Section  443  provides  that  if  the  facts  found  by 
the  jury  are  not  sufficient  to  enable  the  court  to  judge 
whether  or  not  the  facts  import  a  crime,  then  a  nfew  trial 
shall  be  granted.  The  object  of  these  proceedings  after 
the  verdict  is  to  obtain  the  judgment  of  the  court  upon 
the  question  whether  the  facts  found  do  or  do  not  import 
the  crime  charged,  and  if  they  do  not,  then  the  defend- 
ant must  be  discharged.  The  verdict  in  this  case  being 
special,  no  sentence  could  be  pronounced  until*  further 
proceedings  before  the  court,  and  on  these  proceedings  the 
defendant  must  have  been  discharged,  since  the  facts  found  da 
not  import  any  crime.  The  facts  found  constitute  but  one 
element  of  the  offense  charged,  as  guilty  knowledge  that  the 
goods  had  been  stolen  is  the  main  ingredient  of  the  crime. 
In  Miller  v.  People  (25  Hun,  473)  the  jury  returned  the  fol- 
lowing verdict:  "We  find  the  prisoner  guilty  of  receiving 
stolen  goods,  knowing  them  to  be  stolen."  It  was  held  that 
this  was  a  special  verdict  which  could  not  be  enlarged  by 
intendment  or  held  to  mean  more  than  it  expressed,  and  as  it 
was  not  found  that  he  received  them  feloniously  no  crime 
was  found  and  the  judgment  of  conviction  was  reversed.  The 
reasons  for  this  result  and  the  authorities  cited  in  the  opinion 
apply  with  full  force  to  this  case.     We  must  take  the  verdict 
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in  this  case  as  it  has  been  certified  to  us  by  the  clerk  whose 
duty  it  was  to  record  it.  It  cannot  be  enlarged  or  changed 
by  any  admissions,  verbal  or  written,  which  the  defendant  or 
his  counsel  made  afterwards.  When  the  defendant  was  sen- 
tenced to  the  state  prison  immediately  afterwards  the  only 
authority  that  the  court  had  to  act  upon  was  this  verdict 
expressed  in  the  very  words  quoted.  When  it  was  entered  in 
the  minutes  of  the  court  the  defendant  was  at  that  moment 
convicted  or  not.  If  he  was  not  then  convicted  he  could  not 
be  afterwards  by  admissions,  however  made.  Now  it  appears 
that  long  after  this  verdict  was  rendered,  and  after  sentence 
passed,  the  defendant's  counsel  made  a  bill  of  exceptions  in 
which  it  is  stated  by  way  of  recital  of  the  proceedings  that 
there  was  a  general  verdict  of  guilty.  It  was  not  necessary 
in  the  bill  of  exceptions  to  say  anything  whatever  about  the 
form  of  the  verdict.  It  is  perfectly  manifest  that  this  state- 
ment is  nothing  more  than  an  erroneous  construction  by  the 
counsel  of  the  legal  effect  of  the  verdict  as  entered  by  the 
clerk,  and  to  hold  that  such  a  statement  changes  or  modifies 
the  verdict  as  certified  by  the  clerk  whose  duty  it  was  to  enter 
it,  or  is  to  be  taken  as  importing  verity  against  the  plain  terms 
of  the  court  record  seems  to  me  utterly  impossible. 

But  there  is  nothing  in  the  case  like  a  formal  judgment 
record.  The  only  judgment  that  appears  is  the  sentence  of 
the  court.  In  Messner  v.  People  (45  JSr.  Y.  1)  this  court 
reversed  a  conviction  in  a  criminal  case  where  the  record 
failed  to  show  that  the  prisoner  before  sentence  was  asked  by 
the  court  what  he  had  to  say  why  judgment  should  not  be 
pronounced  against  him.  This  was  said  to  be  a  substantial 
right  and  one  of  the  safeguards  which  the  law  gave  to  the 
accused,  and  it  was  followed  in  many  subsequent  cases. 
{Graham  v.  People,  63  Barb.  468.)  When  the  legislature 
came  to  codify  the  criminal  law,  so  important  did  this  right 
seem  to  them,  that  it  was  provided,  in  section  480  of  the  Code 
of  Criminal  Procedure,  that  when  the  defendant  appears  for 
judgment  he  must  be  asked  by  the  clerk  whether  he  have  any 
legal  cause  to  show  why  judgment  should  not  be  pronounced 
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against  him.  In  this  case  the  importance  of  observing  that 
provision  is  obvious.  If  it  had  been  complied  with  the 
defendant  would  then  have  an  opportunity  to  call  the,  atten- 
tion of  the  court  to  the  form  of  the  verdict  and  the  necessity 
of  further  legal  proceedings  thereon  before  judgment  could 
be  pronounced,  and  that  was  the  first  opportunity  that  he  had 
to  raise  the  question  after  the  entry  of  the  verdict.  If  the 
sentence  is  to  be  deemed  a  judgment  this  question  remains, 
for  no  where  in  the  record  before  us  does  it  appear  that 
the  defendant  had  the  benefit  of  this  legal  right.  Before 
a  person  can  be  deprived  of  life  or  liberty  the  People  are 
bound  to  show  that  every  provision  of  law  intended  for  his 
benefit  or  safety  has  been  complied  with.  The  Code  also 
provides  what  the  defendant  may  show  when  so  asked,  in 
arrest  of  judgment  or  otherwise,  and  it  is  only  after  it  appears 
that  he  has  nothing  to  allege  in  that  regard  that  the  court  is 
permitted  to  pronounce  judgment.  For  these  reasons  I  think 
the  General  Term  properly  reversed  the  conviction. 

But  my  brethren  do  not  concur  in  this  last  view,  but  hold 
that,  considering  the  minutes  and  their  reference  to  the 
indictment  under  which  the  conviction  was  had,  and  the 
express  statement  in  the  bill  of  exceptions  that  the  jury  ren- 
dered a  general  verdict  of  guilty,  this  record  shows  a  conviction 
for  the  offense  charged  in  the  indictment,  namely,  the  receiv- 
ing of  stolen  goods  with  guilty  knowledge. 

This  necessarily  leads  to  a  reversal  of  the  judgment  of  the 
General  Term  and  an  affirmance  of  the  conviction. 

All  concur,  except  O'Brien,  J.,  who  dissents  from  result. 

Judgment  accordingly. 
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Anna  Schierloh,  Respondent,  v.  Mathilda  Schiebloh, 
Appellant. 

1.  Resulting  Trust  —  Statute  of  Uses  and  Trusts.  The  provision 
of  section  58  of  the  Statute  of  Uses  and  Trusts  (1  R.  3.  728),  preserving 
the  right  to  a  resulting  trust  in  cases  ''where  the  alienee  named  in  the 
conveyance  shall  have  taken  the  same  as  an  absolute  conveyance  in  his 
own  name,  without  the  consent  or  knowledge  of  the  person  paying  the 
consideration,"  is  not  available  to  the  extent  of  the  whole  property  con- 
veyed, if  at  all,  to  one  who  paid  less  than  the  whole  consideration. 

2.  Resulting  Trust  —  Statute  op  Uses  and  Trusts.  The  violation 
of  a  mere  promise,  by  the  alienee  named  in  a  conveyance,  to  take  a  deed 
in  the  name  of  another  who  had  contributed  to  the  consideration,  is  not  a 
violation  of  a  trust  within  the  meaning  of  the  provision  of  section  58  of 
the  Statute  of  Uses  and  Trusts  (1  R.  8.  728),  preserving  the  right  to  a 
resulting  trust  in  cases  where  the  alienee  named  in  the  conveyance,  "in 
violation  of  some  trust,  shall  have  purchased  the  lands  so  conveyed  with 
moneys  belonging  to  another  person." 

3.  Deed  to  Husband  —  Part  Consideration  Paid  by  Wife.  In  an 
action  of  ejectment  to  recover  a  life  estate,  subject  to  the  defendant's 
right  of  dower,  brought  by  the  devisee  of  a  decedent  against  his  widow, 
the  defense  was  interposed,  that  the  defendant  at  the  time  of  the  death  of 
her  husband  was  herself  the  owner  of  the  whole  estate  in  equity,  and  that 
her  husband  had  no  interest  he  could  devise  to  plaintiff.  It  appeared  that 
defendant,  under  a  promise  by  her  husband  that  he  would  take  the  deed 
in  her  name,  paid  a  part  (less  than  a  tenth)  of  the  consideration  for  the  con- 
veyance of  the  land,  which  was  taken  absolutely  by  the  husband  in  his 
own  name,  without  her  consent  or  knowledge.  Held,  that  the  facts  did 
not  bring  the  wife  within  the  provisions  of  section  53  of  the  Statute  of 
Uses  and  Trusts,  and  that  the  payment  of  part  of  the  consideration  did 
not  vest  in  her  any  estate  in  the  land  conveyed. 

Reported  below,  72  Hun,  150. 

(Argued  December  6,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  October  13,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  at 
Special  Term,  certain  questions  of  fact  having  previously  been 
submitted  to  and  found  by  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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George  H.  Yeaman  for  appellant.  Defendant's  right  to 
the  property  is  with  safety  and  certainty  rested  on  those  rules 
of  equity  that  no  one  shall  take  advantage  of  his  own  wrong ; 
that,  to  prevent  this,  equity  will  declare  a  trust ;  that  parol 
contracts,  partly  performed,  may  be  enforced,  and  the  Statute 
of  Frauds  shall  not  be  so  used  as  to  work  fraud  and  rank 
injustice.  {Freeman  v.  Freeman,  43  X.  Y.  34;  Wood  v. 
Babe,  96  XT.  Y.  414 ;  Haack  v.  Weicken,  118  X.  Y.  67 ;  Reitz 
v.  Reitz,  80  X.  Y.  538 ;  Bitter  v.  Jones,  28  Hun,  492 ;  Rich- 
mond v.  Foots,  3  Lane.  244 ;  Dodge  v.  Wellman,  1  Abb.  Ct. 
App.  Dec.  512;  Korminsky  v.  Korminsky,  21  X.  Y.  Supp. 
611 ;  2  R.  S.  1234 ;  Ryan  v.  Box,  34  X.  Y.  307 ;  Carr  v. 
Carr,  52  X.  Y.  251 ;  Wickes  v.  Clarke,  3  Edw.  Ch.  58 ; 
Hunt  v.  Johnson,  44  X.  Y.  27 ;  Clarkin  v.  Clarkin,  X.  Y. 
L.  J.,  Dec.  16,  1892;  Bork  v.  Martin,  28  Am.  St.  Rep.  570; 
Warner  v.  Warner,  31  X.  E.  Rep.  466.) 

George  W.  Roderick  for  respondent.  Xo  resulting  trust 
was  created  under  the  statute  for  the  reason  that  the  defend- 
ant did  not  advance  the  whole,  or  substantially  the  whole, 
consideration,  nor  did  the  deceased,  in  violation  of  some  trust, 
purchase  the  premises  in  question  with  the  money,  or  substan- 
tially with  the  money,  of  the  defendant.  (Garfield  v.  Hat- 
maker,  15  X.  Y.  475 ;  Zounsbury  v.  Purdy,  18  X.  Y.  515 • 
Niver  v.  Crane,  98  X.  Y.  40 ;  Sayre  v.  Townse?id,  15  Wend. 
647 ;  White  v.  Carpenter,  2  Paige,  238,  241 ;  3  R.  S.  [8th  ed.] 
2437,  §§  51,  53 ;  Foote  v.  Colvin,  3  Johns.  216 ;  Jackson  v. 
Bateman,  2  Wend.  570 ;  Guthrie  v.  Gardner,  19  Wend.  414 ; 
Jackson  v.  Walker,  4  Wend.  462 ;  Wait  v.  Day,  4  Den.  439 ; 
Brewster  v.  Power,  10  Paige,  569 ;  1  R.  S.  747 ;  Cross  v. 
Norton,  2  Atk.  74.)  The  defendant's  right  to  dower  in  the 
premises  in  question  is  a  mere  claim,  and  until  it  is  assigned 
she  has  no  interest  in  the  property,  and  she  is  not  entitled  to 
remain  in  possession  after  the  expiration  of  her  quarantine. 
(Kyle  v.  Kyle,  67  X.  Y.  404,  406 ;  Aikman  v.  liar  sell,  98 
3Sf.  Y.  191,  192;  Corey  v.  People,  45  Barb.  262;  Sigler  v. 
Van  Riper,  10  Wend.  44 ;  Jackson  v.  C  Donaghy,  7  Johns. 
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247 ;  2  Scribner  on  Dower,  67,  68 ;  1  Wash,  on  Eeal  Prop. 
271,  272;  Tyler  on  Infancy  &  Cov.  617;  5  Am.  &  Eng. 
Ency.  of  Law.  906.) 

O'Brien,  J.  The  plaintiff  is  the  mother  and  the  defendant 
the  widow  of  one  Kasten  Schierloh  who  died  November  30, 
1887,  seized  in  fee  of  the  premises  described  in  the  complaint. 
It  is  conceded  that  by  the  will  of  the  deceased  the  plaintiff 
was  given  a  life  estate  in  the  premises,  subject  to  the  defend- 
ant's right  of  dower.  This  was  an  action  of  ejectment  brought 
by  the  plaintiff  to  recover  her  life  estate,  and  the  courts  below 
have  sustained  her  claim. 

The  only  defense  interposed,  which  it  is  necessary  to  notice 
here,  is  that  the  defendant  at  the  time  of  the  death  of  her 
husband  was  herself  the  owner  of  the  whole  estate  in  equity, 
and,  consequently,  her  husband  had  no  interest  which  he 
could  devise  to  the  plaintiff.  This  defense  rests  upon  the 
following  facts  which  the  trial  court  found,  namely,  that  the 
defendant  furnished  her  husband  with  $1,175  of  the  purchase 
price  of  the  property  under  his  promise  to  have  the  deed  made 
to  her,  but  that,  notwithstanding  such  promise,  he  took  the 
deed  in  his  own  name  without  her  knowledge  or  consent. 
The  property  consists  of  a  house  and  lot  in  the  city  of  New 
York,  which  the  deceased  purchased  October  28,  1873, 
for  $13,500.  He  paid  $5,500  down,  which  payment 
included  the  sum  advanced  to  him  by  his  wife,  the 
defendant,  and  he  took  the  deed.  The  balance  of  the  pur- 
chase price,  $8,000,  he  secured  by  a  bond  and  mortgage. 
Before  his  death  he  had  paid  on  this  mortgage  the  sum  of 
$5,000,  besides  the  accruing  interest,  leaving  $3,000  of  the 
purchase  price  unpaid.  The  defendant's  claim  is  that  the  pay- 
ment by  her  of  $1,175  of  the  purchase  price,  upon  the  promise 
of  her  husband  to  take  the  deed  in  her  name,  vested  in  her 
the  whole  equitable  estate,  subject  to  the  balance  due  on  the 
mortgage.  The  proof  tended  to  show  that  during  the  lifetime 
of  her  husband  the  defendant  collected  and  retained  to  her 
own  use  the  rents  of  the  property.  The  right  of  the  defend- 
14 
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ant  to  a  lien  upon  the  property  to  the  extent  of  the  money 
actually  advanced  by  her  is  not  involved  in  the  case.  It  is 
conceded  that  this  question  cannot  be  determined  in  this 
action.  The  proper  parties  are  not  before  the  court,  and, 
moreover,  such  a  lien  would  be  no  defense  to  an  action  by  the 
plaintiff  to  recover  her  life  estate.  The  defendant's  claim 
depends  entirely  upon  the  construction  to  be  given  to  certain 
sections  of  the  Statute  of  Uses  and  Trusts  relating  to  cases 
where  the  consideration  is  paid  by  one  party  and  the  convey- 
ance taken  in  the  name  of  another. 

"  Section  51.  Where  a  grant  for  a  valuable  consideration 
shall  be  made  to  one  person,  and  the  consideration  thereof 
shall  be  paid  by  another,  no  use  or  trust  shall  result  in  favor 
of  the  person  by  whom  such  payment  shall  be  made ;  but  the 
title  shall  vest  in  the  person  named  as  the  alienee  in  such  con- 
veyance, subject  only  to  the  provisions  of  the  next  section." 

The  next  section  makes  such  a  grant  fraudulent  as  to  the 
creditors,  at  the  time,  of  the  person  paying  the  consideration, 
and,  where  the  fraudulent  intent  is  not  disproved,  that  a  trust 
shall  result  in  favor  of  such  creditors,  and  jbhen  follows  the 
j)rovision  upon  which  the  defendant  rests  her  claim : 

"  Section  53.  The  provisions  of  the  preceding  fifty-first  sec- 
tion shall  not  extend  to  cases  where  the  alienee  named  in  the 
conveyance  shall  have  taken  the  same  as  an  absolute  convey- 
ance in  his  own  name  without  the  consent  or  knowledge  of 
the  person  paying  the  consideration,  or  where  such  alienee,  in 
violation  of  some  trust,  shall  have  purchased  the  lands  so 
conveyed  with  moneys  belonging  to  another  person." 

Conceding  that  there  was  a  promise  on  the  part  of  the  hus- 
band to  take  the  deed  in  the  wife's  name,  it  was  a  promise 
merely,  and,  in  taking  the  deed  in  his  own  name,  he  may  have 
violated  that  promise,  but  it  was  not  in  violation  of  any  trust 
within  the  meaning  of  the  statute.  The  exception  in  the 
fifty -third  section  applies  in  favor  of  a  person  who  pays  the 
consideration.  That  means  the  whole  consideration,  and  not, 
as  in  this  case,  a  part  of  it.  The  defendant  advanced  less 
than  a  tenth  part  of  the  consideration,  and  yet  it  is  claimed 


1S95.J  Matter  of  City  of  Brooklyn.  107 

N.  Y.  Rep.]  Statement  of  case. 

that  the  whole  equitable  estate  vested  in  her.  The  payment 
by  the  wife  of  a  part  of  the  consideration  for  the  conveyance 
to  the  husband  does  not  vest  in  her  any  estate  in  the  land. 
(Niver  v.  Crane,  98  N.  Y.  40 ;  Lounsbury  v.  Ptwdy,  18  X. 
Y.  515 ;  Garfeld  v.  Ilatmaker,  15  N.  Y.  477 ;  Say  re  v. 
T&wnsend,  15  Wend.  649  ;  White  v.  Carpenter »,  2  Paige,  238.) 
It  may  be  that  in  cases  where  an  aliquot  or  some  other  defi- 
nite part  of  the  consideration  has  been  advanced,  the  parties 
intending  that  some  specific  interest  shall  vest  in  the  person 
paying  it,  or  in  proportion  to  the  sum  paid,  there  might  be  a 
resulting  trust  to  that  extent.  But  in-  this  case  no  such  ques- 
tion arises,  since  the  defendant's  claim  is  that  she  was  to  have 
the  whole  estate  in  consideration  of  the  sum  advanced,  and 
she  does  not  claim  that  there  was  any  intention  to  acquire  any 
specific  part  oi  the  property  less  than  the  whole  as  a  tenant 
in  common  with  her  husband. 

We  think  that  the  case  was  correctly  decided  in  the  court 
below  and  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  aflirmed. 

In  the  Matter  of  the  Application  of  The  City  of  Brooklyn, 
Eespondent,  for  Authority  to  Acquire  the  Property  and 
Franchises  of  The  Long  Island  Water  Supply  Company, 
Appellant. 

1.  Costs  —  Allowances.  In  the  absence  of  a  statute  providing  for 
C06t8  or  allowances  for  expenses  in  legal  proceedings  none  can  be  recovered. 

2.  Condemnation  Proceedings  —  Costs  —  Extra  Allowance.  The 
authority  given  by  section  8872  of  the  Code  of  Civil  Procedure  to  grant 
an  extra  allowance  to  a  defendant  in  condemnation  proceedings  relates  to 
proceedings  taken  under  the  general  law  embodied  in  chapter  28  of  the 
Code,  and  does  not  extend  to  proceedings  taken  under  a  subsequent  special 
statute  (such  as  chapter  481,  Laws  of  1892,  authorizing  the  city  of  Brook- 
lyn to  acquire  the  property  of  the  Long  Island  Water  Supply  Company), 
enacted  to  cover  a  case  not  within  the  general  law,  and  which  prescribes 
an  independent  and  materially  different  procedure  and  makes  no  provision 
for  costs  or  allowances. 

3.  Condemnation  Proceedings-— Costs  — Extra  Allowance.  The 
right  to  costs,  in  condemnation  proceedings  taken  under  such  a  speciul  stat- 
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ute,  containing  no  provision  for  costs  or  allowances,  is  governed  by  the 
general  statute  as  to  costs  in  special  proceedings  (§  3240,  Code  Civ.  Pro.), 
which  gives  only  the  specific  costs  allowed  for  similaraervices  in  an  action, 
and  does  not  authorize  any  additional  allowance. 
Reported  below,  88  Hun,  176. 

(Argued  December  9,  1895;  decided  December  19.  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  May,  1895,  which  reversed  an  order  of  the  Special 
Term  granting  to  appellant,  the  Long  Island  Water  Supply 
Company,  an  extra  allowance. 

This  proceeding  was  instituted  by  the  city  of  Brooklyn, 
under  chapter  481,  Laws  of  1892,  to  acquire,  by  eminent 
domain,  the  property  and  franchises  of  the  Long  Island 
Water  Supply  Company.  After  an  award  of  commissioners  of 
appraisal,  appointed  by  the  court,  the  appellant  made  a  motion 
for  an  extra  allowance,  which  was  granted.  On  appeal  to  the 
General  Term,  the  order  granting  the  motion  was  reversed 
and  the  motion  denied,  upon  the  ground  that  the  court  below 
had  no  power  to  grant  an  extra  allowance  herein. 

Further  facts  are  stated  in  the  opinion. 

William  C.  De  Witt  and  Thomas  E.  PearsaU  for  appellant. 
The  order  of  reversal  i^  appealable  to  this  court.  {Russell  v. 
Randall,  123  N.  Y.  438 ;  Shiels  v.  Wortmann,  126  X.  Y. 
650 ;  Birge  v.  B.  I.  B.  Co.,  133  K  Y.  477 ;  Percival  v. 
Percival,  124  K  Y.  648;  Tilton  v.  Beecher,  59  X.  Y.  176; 
Code  Civ.  Pro.  §§  3359,  3372 ;  P.  P.,  etc.,  P.  P.  Co.  v.  Wil- 
liamson, 91  N.  Y.  558 ;  Ziegler  v.  Chopin,  126  N.  Y.  352 ; 
In  re  P.  W.  Comrs.,  66  N.  Y.  418 ;  In  re  P.  Bridge,  108 
N.  Y.  483 ;  Laws  of  1888,  chap.  583 ;  In  re  Thcnnpson,  86 
Hun,  410 ;  D.  &  3ft.  M.  P.  P.  Co.  v.  Hammond,  77  Hun,  39 ; 
Laws  of  1889,  chap.  291;  Laws  of  1890,  chap.  314;  City  of 
Syracuse  v.  Stacey,  86  Hun,  450  ;  City  of  Syracuse  v.  Bene- 
dict, 86  Hun,  343.)  The  General  Term  erred  in  ruling  that 
the  proceeding  at  bar  not  having  been  instituted  under  the 
Code  law,  but  under  special  act,  the  provisions  of  the  Code 


1895.]  Matter  of  City  of  Brooklyn.  109 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

were,  therefore,  inapplicable.  (Code  Civ.  Pro.  §§  1902,  3253. 
3358,  3362,  3364-3369,  3372;  Laws  of  1885,  chap.  342: 
Latoson  v.  ReiUy,  13  Civ.  Pro.  Rep.  290 ;  Horgan  v.  McKen- 
zie,  43  K  Y.  S.  R.  131 ;  8.  L.  &  A.  R.  R.  Co.  v.  DeCamp. 
52  N.  Y.  S.  R.  10 ;  In  re  L.  &  R.  Co.,  65  Hun,  528 ;  V.  & 
v.  Engeman,  27  Abb.  [N.  C]  141 ;  In  re  Trustees  N.  Y.  d 
B.  Bridge,  137  N.  Y.  99;  M.  R.  Co.  v.  Taber,  78  Hun, 
434 ;  Morrison  v.  Agate,  20  Hun,  25.) 

Albert  G.  McDonald  for  respondent.  The  Supreme  Court 
had  no  power  to  grant  an  extra  allowance  in  this  matter. 
(In  re  Holden,  126  K  Y.  589 ;  In  re  R.  <6  S.  R.  R.  Co.,  55  N. 
Y.  145  ;  Laws  of  1892,  chap.  481  ;  Code  Civ.  Pro.  chap.  23 ; 
Ziegter  v.  Chopin,  126  K  Y.  352 ;  In  re  R.  W.  Comrs.,  66 
N.  Y.  418.) 

Andrews,  Ch.  J.  We  fully  agree  with  the  opinion  of  the 
judge  at  Special  Term  that  an  extra  allowance  should  be  made 
to  the  appellant  for  defending  the  proceedings  to  acquire  its 
property,  provided  the  court  had  power  to  make  such  allow- 
ance. A  person  or  corporation,  whose  property  is  sought  to 
be  taken  under  condemnation  proceedings,  is  entitled  to  be 
heard  at  every  step  in  the  process,  and  in  justice  should  be 
compensated  not  only  for  the  land  or  property  taken,  but 
should  be  indemnified  against  all  costs  and  expenses  reason- 
ably incurred  either  in  resisting  the  appropriation  or  in  the 
proceedings  for  ascertaining  the  compensation  to  be  made. 
The  special  statute  under  which  the  proceedings  in  this  case 
were  instituted  (Chap.  481  of  the  Laws  of  1892)  authorized 
the  city  of  Brooklyn  to  acquire  the  property  and  franchises 
of  the  Long  Island  Water  Supply  Company,  but  made  no 
provision  for  costs  or  allowances.  Costs  or  allowances  for 
expenses  in  legal  proceedings  depend  upon  statute,  and,  in  the 
absence  of  any  statute  allowing  them,  none  can  be  recovered. 
This  proceeding  was,  under  the  nomenclature  of  the  Code,  a 
special  proceeding  as  distinguished  from  an  action.  The  Code 
authorizes  costs  to  be  given  in  a  special  proceeding  at  the 
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rates  allowed  for  similar  services  in  an  action  (Sec.  3240),  but 
makes  no  provision  for  extra  allowances  in  terms.  The  ques- 
tion has  arisen  whether,  under  this  section,  the  court  is  author- 
ized to  award  allowances  in  a  special  proceeding  as  it  may  do 
in  an  action,  and  it  has  been  held  that  tlie  section  only  refers  to 
specific  costs  authorized  in  the  section  relating  to  costs  in  actions, 
and  that  allowances  beyond  such  sums  are  not  authorized. 
{Hatter  of  Holden,  126  K  Y.  589.)  This  is  decisive  of  the 
present  case,  unless  section  3372  of  the  Code,  contained  in  title 
1  of  chap.  23,  prescribing  proceedings  for  the  condemnation  of 
real  property,  applies  to  the  proceedings  taken  in  this  case 
under  the  special  statute  of  1892,  passed  after  the  enactment 
of  the  section  referred  to.  That  section  authorizes  the  court 
to  make  an  additional  allowance  to  the  defendant  in  a  con- 
demnation proceeding  where  the  plaintiff,  before  commencing 
the  proceeding,  has  made  an  offer  in  writing  to  purchase  the 
property  at  a  specified  price,  which  was  rejected,  and  an  award 
of  a  greater  sum  was  made,  or  where  the  plaintiff  made  no 
offer  and  the  case  proceeded  to  an  award.  If  an  offer  was 
made  and  not  accepted,  and  the  compensation  awarded  did 
not  exceed  the  offer,  then  no  costs  to  either  party  are  to  be 
allowed.  If  this  section  is  applicable  to  the  proceedings  in 
this  case  there  would  be  no  difficulty  in  maintaining  the  con- 
tention of  the  appellant.  But  this  section  is  one  of  the  pro- 
visions in  the  procedure  prescribed  for  proceedings  under 
chap.  23  of  the  Code.  The  title  in  which  it  is  contained 
regulates  the  practice  in  condemnation  proceedings  taken 
under  its  provisions.  Section  3359  prescribes  that  "  whenever 
any  person  is  authorized  to  acquire  title  to  real  property  for  a 
public  use  by  condemnation,  the  proceeding  for  that  purpose 
shall  he  taken  in  the  manner  prescribed  in  this  title."  There 
follow  minute  provisions,  prescribing  the  method  of  insti- 
tuting the  proceeding  and  the  practice  in  every  stage  thereof 
until  the  final  judgment,  and  section  3372,  which  prescribes 
the  conditions  under  which  costs  and  allowances  may  be  made, 
immediately  follows  the  section  relating  to  the  final  order  to 
be  entered  on  the  confirmation  of  the  report  of  the  commis- 
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doners.  In  proceedings  under  the  Code  the  applicant  is 
required  to  set  forth  in  his  petition  that  he  "  has  been  unable 
to  agree  with  the  owner  of  the  property  for  its  purchase,  and 
the  reason  of  such  inability."  Section  3372  assumes  that  the 
applicant  in  the  condemnation  proceedings  is  in  a  position  to 
make  a  voluntary  purchase  of  the  property  sought  to  be 
acauirbd,  since  he  is  relieved  from  costs  if  he  makes  a 
written  *  offer  to  purchase  at  a  specific  price,  which  is 
not  accepted,  and  the  award  does  not  exceed  the  sum 
offered.  It  is  conceded  that  the  city  of  Brooklyn  could 
not  have  acquired  the  property  and  franchises  of  the 
Long  Island  Water  Supply  Company  under  the  provisions 
of  the  Code.  (In  re  Rochester  Water  Cammrs.,  66  K-.  Y.  418  ; 
Prospect  Park  &  C  L  R.  P.  Co.  v.  Williamson,  91  id.  552 ; 
Ziegler  v.  Chopin,  126  id.  342.)  A  special  statute  was,  there- 
fore, necessary,  and  under  it  the  city  of  Brooklyn  possessed 
no  power  to  acquire  the  property  by  voluntary  purchase.  It 
may  well  be  inferred  that  this  power  was  deliberately  with- 
held in  view  of  the  prior  proceedings  relating  to  the  acquisi- 
tion of  this  property.  (Ziegler  v.  Chapin,  supra;  In  re 
Brooklyn,  143  TS.  Y.  596.) 

We  are  asked  to  incorporate  into  the  act  of  1892  section 
3372  of  the  Code,  or  to  consider  the  special  act  and  the  pro- 
visions of  the  Code  as  in  pari  materia,  so  as  to  apply  section 
3372  to  the  proceeding  in  question.  But  we  fail  to  see  how 
this  is  possible.  Both  statutes  apply,  it  is  true,  to  condemna- 
tion proceedings.  But  each  is  complete  in  itself  and  prescribes 
a  system  of  procedure  each  for  itself,  having  many  points  of 
similarity  as  also  many  points  of  divergence.  Proceedings 
under  the  Code  are  "  to  be  taken  in  the  manner  prescribed  in ' 
this  title."  (Sec.  3359.)  Under  the  special  act  the  city  of  Brook- 
lyn is  authorized  to  take  by  condemnation  the  property  of  the 
Long  Island  Water  Supply  Company,  "  provided  that  the  pro- 
ceedings herein,  hereinafter  or  hereby  authorized  shall  be  com- 
menced within  one  year  after  the  passing  of  this  act."  The 
costs  and  allowances  authorized  in  condemnation  proceedings 
under  the  Code  by  fair  intendment  relate  to  costs  and  allowances 
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in  proceedings  thereunder.  The  special  act  which  prescribes  an 
independent  and  different  procedure  makes  no  reference  to 
costs,  and  the  right  to  costs  therein  must  be  governed  by  the  gen- 
eral statute  as  to  costs  in  special  proceedings.  It  would  be  judi- 
cial legislation,  we  think,  to  rule  that  because  section  3372  gives 
the  right  to  allowances  in  proceedings  under  the  Code,  that 
they  should  also  be  allowed  under  a  subsequent  special  statute 
enacted  to  cover  a  case  not  within  the  general  law  and  under 
which  the  applicant  is  disabled  to  avail  himself  of  the  oppor- 
tunity by  making  an  offer,  to  be  exempted  in  a  certain  con- 
tingency from  liability  to  costs,  as  under  the  general  law. 

If  the  special  act  had  been  passed  before  the  Code,  and  the 
purpose  of  the  special  act  could  have  been  accomplished  by 
proceedings  under  the  general  act,  the  procedure  under  the  gen- 
eral act  might  have  been  followed  by  force  of  section  3383  of 
the  Code,  although  the  prior  special  act  furnished  a  method 
of  its  own.  But  this  is  not  that  case.  We  feel  compelled  to 
follow  the  decision  of  the  General  Term,  and  its  order  should^ 
therefore,  be  affirmed. 

All  concur,  except  Bartlett,  J.,  not  voting. 

Order  affirmed. 


Eichard  W.  Evans  and   Anna  S.  Evans,  ^Respondents,  v.. 
The  Keystone  Gas  Company,  Appellant. 

1.  Gas  Company  —  Occupation  op  Street  —  Injury  to  Neighbor- 
ing Property.  A  gas  company,  lawfully  occupying  a  street  with  its 
mains  and  pipes,  is  bound  to  use  its  rights  and  to  conduct  its  operations 
so  as  not  to  inflict  injury  upon  neighboring  property. 

2.  Leakage  op  Gas — Destruction  op  Trees — Evidence.  A  ver- 
dict for  the  plaintiff,  in  an  action  brought  to  recover  damages  from  a  gas 
company  for  the  destruction  of  shade  trees,  alleged  to  have  been  caused 
by  the  negligent  escape  of  natural  gas  from  a  main  in  the  adjacent  street, 
is  not  to  be  deemed  the  result  of  conjecture  merely,  where  there  was  evi- 
dence showing  the  decay  and  death  of  trees  and  grass  in  the  vicinity  of 
and  coincident  with  the  leakage  of  a  large  amount  of  gas,  from  the  time 
the  main  was  laid  until  it  had  been  recalked,  and  a  healthful  growth  after 
the  recalking. 


1895.]        ¥         Evans  v.  Keystone  Gas  Co.  113 

K.  Y.  Rep.]  Points  of  counsel. 

8.  Leakage  of  Gas —  Destruction  op  Trees — Evidence.  In  such 
an  action,  evidence  showing  or  tending  to  show  that  trees  in  the  immediate 
vicinity  upon  the  same  street,  although  beyond  the  plaintiff's  premises, 
were  similarly  and  simultaneously  affected,  is  competent  upon  the  issue  of 
whether  escaping  gas  would  account  for  the  injury  to  the  plaintiff's 
trees. 

4.  Measure  of  Damages.  The  rule  of  damages  to  be  applied  in  an 
action  to  recover  for  the  destruction  of  shade  trees  is  the  difference  between 
the  value  of  the  land  before  and  after  the  injury. 

Reported  below,  72  Hun,  508. 

(Argued  December  12,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  at  the  October  term,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  verdict  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  defendant  is  a  corporation  engaged  in  the  business  of 
distributing  and  selling  natural  gas  for  light  and  fuel  in  the 
village  of  Olean. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C.  S.  Cary  for  appellant.     The   uncontradicted   evidence 

showing  the  history  of  this  pipe,  its  condition,  etc.,  furnish  a 

complete   answer  to   the   vague   inferences   and   conclusions 

which  constitute   the   theory  of   plaintiffs'   claim   and   upon 

which  the  verdict  is  based.     {Hunt  v.  L.  G.  Co.,  1  Allen,  343.) 

It  was  conceded  that  defendant  had  a  right  to  construct  its 

line  in  the  street  and  that  the  public  authorities  had  the  right 

to  grant   an   appropriation  of  the  street   for  that  purpose. 

(Milhau  v.  Sharp,  15  Barb.  210 ;  People  v.  Kerr,  27  K  Y. 

202.)     It  was  error  to  permit  plaintiff  to  state,  under  objection, 

the  condition  of  trees  between  his  place  and  Sullivan  street,  a 

distance  of  300  feet.     {S.  A.  R.  R.  Co.  v.  M.  R.  Co.,  56  Hun, 

182  )     The  rule  of  damages  is  the  difference  in  the  value  of 

the  land  before  and  after  the  injury.     (Dwight  v.  K,  C.  &  N. 

R.  R.  Co.,  43  N.  Y.  S.  K.  723 ;  117  N.  Y.  293 ;  105  N.  Y. 

659.) 
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Fred.  L.  Eaton  for  respondents.  The  exceptions  taken  by 
the  defendant  as  to  the  competency  of  plaintiff  to  speak  as 
an  expert  on  the  question  of  value  are  untenable.  {Bedell  v. 
Railroad  Co.,  44  N.  Y.  367,  370 ;  Jarvis  v.  Freeman,  25 
I  Inn,  391,  394;  Mercer  v.  Vose,  67  K  Y.  56,  58;  Avery  v. 
JT.  Y.  C.  <&  II.  Ii.  R.  Ii.  Co.,  2  N.  Y.  Supp.  106 ;  WhU 
beck  v.  ir.  Y.  C.  R.  It.  Co.,  36  Barb.  644;  Dwight  v.  K,  C. 
&  N.  R.  R.  Co.,  132  N.  Y.  199.) 

Gray,  J.  This  action  was  brought  to  recover  damages  of 
the  defendant  for  the  injury  caused  to  shade  trees  belonging 
to  the  plaintiff,  by  the  escape  of  natural  gas  from  a  main,  or 
pipe,  laid  along  the  street  bounding  his  premises.  The  negli- 
gence charged  is  that  the  gas  main  was  so  carelessly  laid,  con- 
structed and  maintained  as  to  permit  the  escape  of  the  gas  in 
large  quantities  and  to  cause  the  death  of  the  trees.  Upon 
the  trial  it  appeared  that  there  were  three  large  maple  trees 
in  front  of  the  premises,  of  a  diameter  ranging  from  twelve 
to  sixteen  inches,  which  shaded  the  west  end  of  the  plaintiff's 
house  and  plot. 

Plaintiff  testified  that,  after  he  commenced  to  reside  upon 
the  premises  in  question,  the  defendant  constructed  this  new 
line,  for  the  purpose  of  conveying  natural  gas,  and  that,  there- 
after, there  was  a  perceptible  and  constant  escape  of  gas  in 
large  quantities,  until  the  pipes  were  taken  up  and  calked. 
He  described  the  decay  and  death  of  his  grass  and  trees  in 
successive  years,  during  the  time,  and  how,  after  the  calking 
of  the  gas  line,  he  reset  trees  which  lived  and  grew.  He  also 
testified  to  the  effect  of  natural  gas  upon  the  surrounding 
earth  in  depriving  it  of  moisture.  Other  witnesses  corrobo- 
rated him  with  respect  to  the  leakage  of  gas,  the  death  of 
trees  and  vegetation  during  the  time  and  the  dry  condition  of 
the  soil  near  the  places  where  the  leakages  were  perceptible. 
As  against  this  evidence  the  defendant  sought  to  show  that 
the  leaks  were  insignificant;  that  the  dryness  of  the  earth 
about  them  was  confined  to  a  small  area  and  that  the  plaintiffs 
branch  pipe  and  lamp  post  were  out  of  repair  and  permitted 
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the  escape  of  gas.  The  defendant  gave  evidence  that  its  line 
was  properly  constructed  and  kept  in  repair  and  that  it  had 
not  beeu  negligent  in  connection  with  thie  operation  of  its 
business.  Without  commenting  at  length  upon  the  evidence, 
we  feel  constrained  to  hold  that  whatever  the  doubt  which 
arises  in  the  mind,  as  to  the  certainty  of  the  loss  of  the 
shade  trees  being  due  to  the  leakage  of  gas  from 
the  defendant's  main,  there  was  enough  in  the  facts 
and  circumstances  of  the  case  to  support  the  verdict 
which  the  jury  rendered.  It  may  not  be  altogether  satisfac- 
tory ;  but  we  cannot  say,  as  matter  of  law,  that  the  injury  to 
the  plaintiffs  place  was  not  due  to  the  causes  described.  The 
evidence  was  conflicting  upon  that  question,  as  it  was  upon 
the  condition  of  defendant's  pipes,  and  permitted  of  opposing 
inferences  by  the  jury.  Their  verdict  cannot  be  said  to  rest 
upon  mere  surmise  ;  for  they  had  facts  testified  to,  which,  if 
they  believed,  would  account  for  plaintiffs  loss  of  his  trees  as 
he  charged  it  to  be.  If  we  could  see  that  the  verdict  could 
only  have  been  reached  by  conjecture,  we  should  not  hesitate 
to  reverse  the  judgment,  upon  the  exception  of  defendant  to 
the  refusal  to  direct  a  verdict  in  its  favor.  The  evidence 
rises  to  a  higher  level  than  that  of  speculation.  The  coinci- 
dence of  the  decay  and  death  of  vegetation  with  the  existence 
of  the  leakage  of  a  large  amount  of  gas,  after  the  laying  of 
the  new  main  and  until  its  re-calking,  and  the  fact  of  a  health- 
ful growth  after  the  re-calking  could  be  regarded  by  the 
jury,  in  view  of  all  the  evidence,  as  leading  to  the  conclusion 
that  the  effect  of  the  natural  gas  escaping  in  the  earth  and  in 
the  atmosphere  was  to  cause  the  occurrences  complained  of. 

Doubtless,  the  defendant  was  lawfully  in  the  street ;  but  it 
was  bound  to  use  its  rights  and  to  conduct  its  operations  so  as 
not  to  inflict  injury  upon  neighboring  property.  If  we  admit 
the  possibility  of  an  inference  from  the  evidence  that  the 
injury  to  plaintiffs  property  was  from  the  causes  alleged, 
there  is  no  difficulty  in  sustaining  the  recovery  upon  the  prin- 
ciple of  law  above  alluded  to. 

The  appellant  says  that  errors  were  committed  upon  the 
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trial,  for  which  the  judgment  should  be  reversed.  The  plain- 
tiff was  permitted  to  testify  as  to  the  condition  of  trees  upon 
the  street  beyond  his  place,  after  the  construction  of  the 
defendant's  gas  line.  The  objection,  now  insisted  upon,  was 
after  the  answer  of  the  witness  and  went  to  the  materiality  of 
the  evidence ;  but,  overlooking  the  question  of  practice,  we 
have  no  doubt  of  the  admissibility  of  the  evidence.  The  issue 
turned  upon  the  question  of  whether  the  escaping  gas  would 
account  for  the  injury  to  plaintiff's  trees  and  any  evidence 
showing,  or  tending  to  show,  that  trees  in  the  immediate 
vicinity  were  similarly  and  simultaneously  affected  was  com- 
petent. The  two  points  for  the  jury  to  be  convinced  upon 
were ;  was  natural  gas  carelessly  suffered  to  escape  from  the 
gas  main  and  was  it  the  procuring  cause  of  the  destruction  of 
vitality  in  vegetation.  Whatever  testimony  bore  upon  these 
questions  was  admissible  and  tended  to  elucidate  the  matter 
for  consideration. 

The  witness  was  asked  to  state  the  value  of  the  trees  in 
question.  The  objection  was  as  to  the  competency  of  the 
witness  to  testify  on  that  subject  and  as  to  the  materiality  of 
the  evidence  "at  this  stage  of  the  case."  The  argument  now 
is  that  the  evidence  was  incompetent  on  the  question  of  the 
damage.  That  is  true  and  the  rule  in  such  a  case  as  this  is 
the  difference  between  the  value  of  the  land  before  and  after 
the  injury.  This  rule  was  lately  examined  in  the  light  of  the 
authorities  by  the  Second  Division  of  this  court,  in  Dwight 
v.  K,  C.&N.  R.  R.  Co.,' (132  N.  Y.  199),  and  was  there 
approved  of.  The  court  in  that  case.held  it  applicable  to  the 
case  of  a  loss  of  shade,  or  of  fruit  trees,  and  held  the  princi- 
ple of  recovery  to  be  the  damage  to  the  realty,  if  any,  occa- 
sioned by  the  removal  of  the  trees.  But  the  objection  argued 
was  not  based  upon  that  ground ;  nor  was  it  in  the  slightest 
degree  suggested.  The  witness,  with  a  remarkable  apprecia- 
tion of  the  rule  which  governed  his  case,  did  not,  at  first, 
answer  as  interrogated ;  but  responded  that  he  "  would  con- 
sider his  place  worth  $1,500  more  than  it  is ; "  obviously  hav- 
ing in  mind  its  value  with  the  trees  as  they  were.     When 
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again  requested  to  give  the  value  of  the  trees,  no  objection 
was  made  and  then  lie  answered  responsively  to  the  question. 
Subsequently,  witnesses  competent  to  speak  upon  the  subject, 
gave  evidence  as  to  the  value  of  the  ^plaintiff's  lands  before 
the  decay  or  death  of  the  trees  and  as  to  its  value  upon  the 
assumption  of  the  trees  being  decayed  or  dead ;  thus  conform- 
ing the  case  to  the  proper  rule  and  the  trial  judge  also  so 
charged. 

We  see  no  justification  for  interfering  with  the  recovery 
and  the  judgment  of  the  General  Term  should  be  affirmed, 
witli  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


EpwARD  Martin,  Appellant,  v.  The  New  York  Life  Insur- 
ance Company,  Kespondent. 

1.  Master  and  Servant — Indefinite  Hiring.  A  general  or  indefi- 
nite hiring  does  not  import  an  employment  by  the  year. 

2.  Hiring  at  Will.  A  hiring  at  so  much  a  year,  no  time  being  speci- 
fied, is  an  indefinite  hiring;  and  such  a  hiring  is  a  hiring  at  will,  and  may 
be  terminated  at  any  time  by  either  party. 

Reported  below,  73  Hun,  496. 

(Argued  December  5,  18&5;  decided  December  19,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  20, 
1893,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  3f.  Hunt  for  appellant.  If  there  was  any  evidence 
sufficient  to  go  to  the  jury  in  support  of  plaintiff's  claim,  the 
reversal  of  the  General  Term  was  erroneous.  {Reynolds  v. 
Miller,  79  Hun,  113  ;  Kirtz  v.  Peck,  US  N.  Y.  222 ;  Banker 
V.  Knibloe,  69  Hun,  539,  540 ;  Provost  v.  McEncroe,  102  N. 
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Y.  650 ;  Daly  v.  Wise,  132  N.  Y.  306-309 ;  B.  S.  Co.  v.  M. 
C.  Ii.  Ii.  Co.,  134  N.  Y.  15-20;  Peil  v.  Iieinhart,  127  K  Y. 
381.)  The  record  contains  sufficient  evidence  to  establish  an 
oral  contract  by  which  defendant  agreed  to  pay  plaintiff 
$10,000  a  year  for  his  services  from  January  1,  1884,  which 
contract  thereafter  was  renewed  from  year  to  year,  the  last 
renewal  dating  from  January  1,  1892.  {Adams  v.  Fitzpat- 
rick,  125  N.  Y.  124;  Ball  v.  Stover,  82  Hun,  460;  Wallace 
v.  Devlin,  36  Hun,  275 ;  Hodge  v.  Newton,  13  N.  Y.  S.  E. 
139.)  The  contract  of  defendant  to  pay  plaintiff  $10,000 
for  his  services  from  January  1,  1892,  to  December  31, 
1892,  was  not  canceled  or  released.  (Beers  v.  JV.  Y.  I.  Ins. 
Co.,  20  N.  Y.  Supp.  788 ;  C.  &  P.  R.  Ii.  Co.  v.  Slack,  45 
Md.  161 ;  Barber  v.  Hose,  5  Hill,  76 ;  Bowman  v.  Teall,  25 
Wend.  306 ;  McKnight  v.  Dunlap,  5  N.  Y.  537 ;  Fuller  v. 
Kemp,  138  K  Y.  231 ;  Camp  v.  Treanor,  143  N.  Y.  649 ; 
Kenyan  v.  K  T.  A  M.  M.  A.  Assn.,  122  K  Y.  247.) 

William  B.  Ilornblower  for  respondent.  .  Whatever  may 
have  been  the  contract  relations  between  the  parties,  the  con- 
tract was  terminated  and  canceled  by  mutual  consent  on  the  14th 
of  April,  1892.  (Hutchinson  v.  Bowker,  5  M.  &  W.  535 ; 
Neilson  v.  Harford,  8  M.  &  W.  806 ;  Eaton  v.  Smith,  20 
Pick.  150  ;  Bowes  v.  Shand,  L.  E.  [2  App.  Cas.]  455  ;  2  Pars. 
on  Cont.  492;  Glacius  v.  Black,  67  N.  Y.  563;  A.  F 
Ins.  Co.  v.  Austin,  69  N.  Y.  470 ;  levy  v.  Gadsby,  3  Cranch, 
180;  Walker  v.  Bank  of  Washington,  3  How.  [IT.  S.]  62; 
.Addison  on  Cont.  165 ;  D wight  v.  G.  L.  Ins.  Co.,  103  X.  Y. 
341 ;  3  Am.  &  Eng.  Ency.  of  Law,  889 ;  Blood  v.  Enos,  12 
Vt.  625;  Kiny  \\  Gil/ett,  7  M.  &  W.  55;  Battle  v.  Ii.  C. 
Bank,  3  N.  Y.  88 ;  N.  Y.  I.  Co.  v.  G.  E.  Ii.  Ii.  Co.,  91  N. 
Y.  167;  James  v.  Cotton,  7  Bing.  266;  Schouler  on  Dom. 
Eel.  §§  464,  475.)  The  claim  made  that  the  plaintiff  intended 
by  the  words  "  I  accept  your  ultimatum,"  that  he  admitted 
the  power  of  the  company  to  discharge  him,  but  did  not 
admit  its  right  to  terminate  the  contract,  nor  consent  to  its 
termination,  is  wholly  untenable.     (Dwightx.  G.I.  Ins.  Co., 
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103  X.  Y.  341 ;  Meyer  v.  Isaac,  6  M.  &  W.  605 ;  Mason  v. 
Pritchard,  12  East,  227;  Pottery.  0.  tfc  L.  M.  Ins.  Co.,  5 
Hill,  147 :  2  Pars,  on  Cont.  500.)  There  was  no  contract  for 
yearly  services.  {Evans  v.  S.  Z.,  I.  M.  cfi  S.  E.  Co.,  24  Mo. 
App.  114;  Finger  v.  B.  Co.,  13  Mo.  App.310;  De  Briar  v. 
Minturn,  1  Cal.  450;  Haney  v.  Caldwell,  35  Ark.  156,  168; 
Prentiss  v.  Ledyard,  28  Wis.  131 ;  Wood  on  Mast.  &  Serv. 
§  136;  Tucker  v.  P.  &  R.  C.  &  I.  Co.,  53  Hun,  139.) 

Bartlett,  J.  The  plaintiff  sued  to  recover  salary  at  the 
rate  of  ten  thousand  dollars  a  year  from  the  first  day  of  May, 
1892,  until  the  first  day  of  January,  1893,  with  interest. 

The  plaintiff  entered  the  employ  of  the  defendant  in  1881, 
and  was  placed  in  charge  of  the  real  estate  department  at  a 
salary  of  live  thousand  dollars  a  year.  From  the  first  of 
January,  1883,  he  received  salary  at  the  rate  of  sixty-five 
hundred  dollars  a  year  under  an  arrangement  made  in  Febru- 
ary, 1883.  In  February,  1884,  the  salary  was  increased  to  the 
rate  of  ten  thousand  a  year,  payable  from  January  first,  1S84. 
Salary  was  paid  monthly.  Without  further  agreement  of  any 
kind  plaintiff  continued  in  the  discharge  of  his  duties  until 
April  13th,  1892,  when  he  received  a  letter  from  the  presi- 
dent of  the  defendant  notifying  him  that  his  services  would 
not  be  needed  after  April  30th,  1892. 

Plaintiff  replied  to  this  letter  April  14th,  1892,  stating  that 
lie  accepted  the  defendant's  ultimatum.  A  week  later  he 
wrote  a  second  letter  in  which  he  sought  to  explain  the  first  one 
as  follows,  viz. :  "  What  I  meant  then  and  what  I  mean  now  is 
that  while  I  concede  your  power  to  dispense  with  my  services 
after  April  30th,  I  do  not  concede  your  power  to  break  my 
contract  with  the  company  without  making  the  company  liable 
to  me. 

"  I  wish  you  to  distinctly  understand  that  my  employment 
is,  and  has  been  since  January  1st,  1S84,  a  yearly  one,  at  a 
salary  of  $10,000  per  year,  commencing  on  January  1st,  and 
that  I  am  entitled  to  my  salary  for  the  balance  of  the  year." 

We  are  unable  to  agree  with  the  learned  General  Term 
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that  the  legal  effect  of  these  letters  was  to  release  both  parties 
from  the  obligation  of  an  existing  entire  contract,  if  one  did 
exist.  The  letter  of  the  defendant  was  an  absolute  discharge 
of  the  plaintiff  and  cannot  be  regarded  as  a  part  of  negotia- 
tions to  abrogate  an  existing  contract ;  the  plaintiffs  replies 
to  that  letter  did  not  in  any  way  affect  the  legal  rights  of  the 
parties  in  this  aspect  of  the  case. 

The  two  questions  presented  by  this  appeal  are,  does  the 
evidence  establish  a  contract  of  hiring  by  the  year,  and,  if  not, 
does  a  general  hiring  import  an  employment  by  the  year  f 

We  do  not,  think  the  plaintiff  proved  an  original  contract 
with  defendant  whereby  he  was  employed  to  render  service 
for  a  year ;  nor  was  the  evidence  so  conflicting  on  this  point 
as  to  have  warranted  the  trial  judge  in  submitting  the  ques- 
tion to  the  jury. 

A  verdict  finding  that  such  a  contract  was  entered  into  by 
the  parties  would.be  set  aside  as  unsupported  by  the  evidence. 

The  correspondence  between  the  plaintiff  and  defendant, 
already  referred  to,  tends  to  show  that  plaintiff,  when  he 
wrote  his  tirsr  h  tter,  did  not  consider  he  was  rendering  service 
under  a  contract  by  the  year,  and  his  assumption  of  that  posi- 
tion in  the  second  letter  has  the  appearance  of  an  afterthought. 

It  remains  to  consider  the  legal  effect  of  a  general  hiring. 

The  learned  counsel  for  the  plaintiff  argues  that  a  general 
hiring  means,  as  matter  of  law,  an  employment  from  year  to 
year,  and  insists  that  his  proposition  is  sustained  by  the  decis- 
ion of  this  court  in  Adams  v.  Fitepatrich  (125  N.  Y.  124). 

The  ease  cited  does  not  decide  the  point  in  question, 
although  eertain  expressions  in  the  opinion  and  reference  to 
English  cases  might  seem,  upon  a  casual  reading,  to  justify  a 
contrary  contention. 

The  referee  found,  however,  that  the  parties  originally  con- 
templated a  hiring  for  a  year,  and  this  court  held  that  on  the 
continuation  of  the  employment  after  the  expiration  of  the 
year,  without  further  agreement,  it  would  be  presumed  that 
the  parties  had  assented  to  renew  the  contract  for  a  like 
period. 
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The  present  condition  of  the  law  as  to  the  legal  effect  of  a 
general  hiring  is  thus  stated  by  Mr.  Wood  in  his  work  on 
Master  and  Servant  (2d  edition),  §  136,  as  follows :  "  In  Eng- 
land it  is  held  that  a  general  hiring,  or  a  hiring  by  the  terms 
of  which  no  time  is  fixed,  is  a  hiring  by  the  year  *  *  * 
With  us,  the  rule  is  inflexible,  that  a  general  or  indefinite 
hiring  is  prima  facie  a  hiring  at  will ;  and  if  the  servant 
seeks  to  make  it  out  a  yearly  hiring,  the  burden  is  upon  him 
to  establish  it  by  proof.  A  hiring  at  so  much  a  day,  week, 
month  or  year,  no  time  being  specified,  is  an  indefinite  hiring, 
and  no  presumption  attaches  that  it  was  for  a  day  even,  but 
only  at  the  rate  fixed  for  whatever  time  the  party  may  serve. 
*  *  *  A  contract  to  pay  one  $2,500  a  year  for  services  is 
not  a  contract  for  a  year,  but  a  contract  to  pay  at  the  rate  of 
$2,500  a  year  for  services  actually  rendered,  and  is  determin- 
able at  will  by  either  party.  Thus  it  will  be  seen  that  the 
fact  that  the  compensation  is  measured  at  so  much  a  day, 
month  or  year  does  not  necessarily  make  such  hiring  a  hiring 
for  a  day,  month  or  year,  but  that  in  all  such  cases  the  con- 
tract may  be  put  an  end  to  by  either  party  at  any  time,  unless 
the  time  is  fixed,  and  a  recovery  had,  at  the  rate  fixed  for  the 
services  actually  rendered." 

The  decisions  on  this  point  in  the  lower  courts  have  not 
been  uniform,  but  we  think  the  rule  is  correctly  stated  by 
Mr.  Wood  and  it  has  been  adopted  in  a  number  of  states. 
{Evans  v.  ,S7.  Z.,  L  M.  cfr  &  liy.  Co.,  24-  Mo.  App.  114 ; 
Finger  v.  Brewing  Co.,  13  Mo.  App.  310;  De  Briar  v. 
Miaturn,  1  Cal.  450;  Ilaney  v.  Caldwell,  35  Ark.  156, 168; 
Prentiss  v.  Led  yard,  28  Wis.  131.) 

It  follows,  therefore,  that  the  hiring  of  the  plaintiff  was  a 
hiring  at  will  and  the  defendant  was  at  liberty  to  terminate 
the  same  at  any  time. 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  ordered  against  the  plaintiff  upon  the  stipulation  dis- 
missing the  complaint,  with  costs. 

All  concur. 

Ordered  accordingly. 
'     16 
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Robert  D.   Castle,  Appellant,  v.  Corn  Exchange  Bank, 

Respondent. 

1.  Banks  —  Collection  —  Con  ve  its  ion  —  Demand.  A  bank,  which 
came  lawfully  into  possession  of  a  draft  in  payment  of  a  check  which  it 
had  received  for  collection,  cannot  be  held  liable  for  the  conversion  of  the 
draft  or  its  proceeds  until  after  demand  therefor  and  its  refusal  to  surren- 
der the  property. 

2.  Demand  —  By  Whom  to  be  Made.  A  demand  and  refusal,  as  a  con- 
dition of  an  action  by  the  payee  of  a  check  for  conversion  of  a  draft 
received  in  payment  of  it  by  one  of  the  banks  through  which  it  had  been 
sent  for  collection,  is  not  made  out  by  the  bank's  ref  usal  to  comply  with  a 
request  to  hold  the  draft  on  account  of  the  insolvency  of  a  prior  collecting 
bank,  when  this  request  was  made  by  the  drawer  of  the  check,  who  does 
not  appear  to  have  any  authority  from  the  payee  to  act  in  his  behalf. 

3.  Checks  —  Agency  of  Collecting  Bank.  A  bank,  receiving  for 
collection  a  check  sent  by  another  bank  which  holds  it  only  for  collection, 
is  the  agent  of  the  latter,  and  not  of  the  payee. 

4.  Banks  —  Relation  of  Collecting  Bank  to  Owner  of  Check. 
A  bank  which  receives  a  draft  in  payment  of  a  check  which  it  had  taken 
for  collection  and  credit  from  another  bank,  which  held  it  only  for 
collection,  is  the  lawful  holder  thereof  for  the  purpose  of  crediting  it 
to  the  account  of  the  latter,  and,  therefore,  is  not  liable,  in  the  absence  of 
a  demand  and  refusal,  to  the  payee  of  the  check  for  the  conversion  of  the 
draft  or  its  proceeds,  where  it  uever  actually  received  the  proceeds  because 
they  were  misappropriated  by  a  sheriff  who  held  them  under  attachment 
in  an  action  to  collect  the  draft. 

Reported  below,  75  Hun,  49. 

(Arguea  December  11,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General'Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  19, 1804,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  hy  the  court,  and 
also  affirmed  an  order  denying  plaintiff's  motion  for  a  new 
trial.  v 

This  action  was  brought  to  recover  damages  for  the  conver- 
sion  of  a  draft,  which  came  into  the  possession  of  the  defendant 
under  the  following  circumstances :  In  July  1884,  Mary  (\ 
Melson  drew  a  check  on  the  Farmers'  National  Bank,  of  Lan- 
caster, Pennsylvania,  to  the  order  of  John  J.  Cameron  of 
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Indianapolis,  for  $1,871.84.  The  check  was  sent  to  the  payee* 
who  indorsed  the  same  in  blank  and  delivered  it  for  collection 
to  the  firm  of  A.  &  J.  C.  S.  Harrison,  bankers  at  Indianapolis, 
Indiana.  The  Harrisons  indorsed  the  check  for  collection  and 
sent  the  same  to  the  defendant's  cashier,  witli  a  letter  stating 
that  they  inclosed  it  for  credit.  On  receipt  of  this  check  the 
defendant  sent  it  to  the  Farmers'  National  Bank,  indorsed* 
"for  collection;"  whereupon  that  bank  drew  the  draft  in 
question,  sent  it  to  the  defendant  in  payment  of  the  check 
and  canceled  the  check.  On  the  day  following  Cameron,  the 
payee  named  in  the  check,  telegraphed  to  Mrs.  Melson  that 
Harrisons'  bank  had  suspended  and  to  stop  the  collection  of  the 
check.  Thereupon  Mrs.  Melson  telegraphed  to  the  defend- 
ant to  hold  the  money  on  the  draft  of  the  Farmers'  Bank 
and  that  Harrisons'  bank  had  suspended.  To  this  telegram 
the  defendant  replied  by  telegraph  as  follows :  "  This  bank  is 
the  owner  of  draft  paid  by  Farmers'  National  Bank  of  Lan- 
caster." Then,  at  Mrs.  Melson's  request,  the  Farmers'  Bank 
telegraphed  to  the  defendant  as  follows  :  "  Can  you  hold  our 
draft  on  1st  N.  Y.  sent  yesterday  ?  The  drawer  and  indorser 
would  like  to  have  the  money  held  for  their  account."  The 
defendant  telegraphed  in  reply:  "Cannot.  Draft  which  it 
paid  for  was  our  property."  Thereupon  the  Farmers'  Bank 
telegraphed  to  the  First  National  Bank  of  New  York,  upon 
which  its  draft  had  been  drawn,  to  refuse  payment  thereof. 
The  request  was  complied  with.  In  a  suit  subsequently  com- 
menced by  this  defendant  against  the  Farmers'  Bank,  to  col- 
lect the  draft,  an  attachment  issued  and  was  levied  upon  the 
funds  of  the  Farmers'  Bank  with  the  First  National  Bank, 
and,  eventually,  the  plaintiff  in  that  action  was  held  to  be 
entitled  to  recover.  The  final  decision  in  that  suit  was  ren- 
dered by  the  Second  Division  of  this  court  and  is  reported  in 
118  N.  Y.  at  page  443.  The  sheriff,  who  had  collected  the 
moneys  from  the  First  National  Bank  under  the  attachment 
in  the  action,  converted  the  money  to  his  own  use  and 
absconded.  Thereafter,  Cameron  assigned  to  this  plaintiff  all 
his  rights  and  causes  of  action  against  the  defendant  and  the 
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present  suit  was  instituted.  The  trial  court  directed  a  verdict 
fur  the  defendant.  On  appeal  from  the  judgment  entered 
thereupon,  the  same  was  affirmed  at  General  Term.  The 
plaintiff  now  appeals  to  this  court  from  the  judgment  of 
affirmance  at  the  General  Term. 

Jefferson  Clark  for  appellant.  Cameron  never  parted  with 
the  ownership  of  the  check  to  the  Harrisons,  and  defendant 
having  received  it  with  the  restrictive  indorsement  of  the 
Harrisons  "  for  collection,"  acquired  no  title  to  it  as  against 
Cameron.  {Mc  Bride  v.  F  Bank,  26  N.  Y.  450;  Dickerson 
v.  Wason,  47  N.  Y.  439 ;  N.  P.  Bank  v.  S.  Bank,  114  K 
Y.  28  ;  N.  B.  i&  I).  Bank  v.  Hubbell,  117  N.  Y.  384 ;  Daniel 
on  Neg,  Inst,  §  698;  F  N.  Bank  v.  Strauss,  14  Am.  St. 
Rep.  579 ;  67  K  Y.  598.)  The  printed  letter  stating,  "  We 
inclose  for  credit  m  stated  below,"  and  mentioning  this  check  as 
one  of  the  in  closures,  gave  defendant  no  title  to  the  check  as 
against  Cameron*  (Midler  v.  Pondir,  55  N.  Y.  325  ;  G.'N. 
Bank  w  Bingham^  118  N.  Y.  349.)  Defendant  acquired  no 
better  or  other  title  to  the  draft  in  suit  than  to  the  check  for  which 
it  was  given.  {Comstock  v.  Hier,  73  N.Y.  269,  275,  277.)  The 
evidence  shows  a  wrongful  conversion  of  the  draft  by  defendant. 
(Bot/ce  v.  Brochoay,  31  N.  Y.  490 ;  Laverty  v.  Snethen,  68 
K«  Y.  522 ;  Pease  v.  Smith,  61  N.  Y.  477;  Bristol  v.  Burt, 
7  Johns.  255  ;  Vonnah  v.  Hale,  23  Wend.  462 ;  Schroeppelv. 
Corning  5  Den.  236;  Alsager  v.  Close,  10  M.  &  W.  576; 
Edmunds  v*  II ill,  133  Mass.  445;  Gilmore  v.  Newton,  9 
Allen,  171 ;  Story  on  Prom.  Notes,  §  143  ;  Watt  v.  Potter, 
2  Mason,  80.)  The  evidence  was  sufficient  to  warrant  the 
jurv  in  finding  a  conversion,  and  this  was  a  question  of  fact 
to  be  judged  of  by  the  jury  under  all  the  circumstances. 
{Stone  v.  Flowet\  47  N.  Y.  566.)  The  cause  of  action  for 
conversion,  which  accrued  to  Cameron,  having  been  assigned 
by  him  to  plaintiff,  no  demand  or  other  act  by  plaintiff,  as 
such  assignee,  was  necessary  to  enable  him  to  maintain  thii 
WtiOU.  (McBride  v.  F  Bank,  26  N.  Y.  450;  McKee  v. 
JuthL  12  K.  Y.  622,  626.)    The  measure  of  damages  was  the 
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face  value  of  the  draft  and  interest,  and  no  further  proof  of 
damages  was  required.  (Potter  v.  M.  Bank,  28  N.  Y.  641.) 
The  admission  of  evidence  that  defendant  had  not  collected 
the  draft  in  full,  owing  to  the  sheriff's  default,  was  error. 
(Matter  of  Dawson,  110  N.  Y.  114  ;  Comstoek  v.  Hier,  73  N. 
Y.  269.) 

John  M.  Bowers  for  respondent.  Cameron  was  not  the 
*  owner  of  the  draft  and  could  not  maintain  an  action  upon  it. 
(Hays  v.  Hathorn,  74  N.  Y.  486;  118  N.  Y.  448 ;  W.  &  Bank 
v.  Tovm  of  Solon,  136  N.  Y.  465 ;  C  luff  v.  Day,  141 N.  Y.  580.) 
The  defendant,  having  lawfully  come  into  the  possession  of  the 
draft,  could,  under  no  circumstances,  be  liable  in  a  suit  for  con- 
version thereof  until  after  due  demand  by  the  real  owner  and 
refusal.  (Gittet  v.  Roberts,  57  N.  Y.  28 ;  Brown  v.  Cook,  9  Johns. 
361 ;  Storm  v.  Livingston,  6  Johns.  44 ;  Nelson  v.  Whetmore, 
1  Rich.  [S.  C]  318 ;  BecUey  v.  Hoxoard,  2  Brev.  [S.  C]  94 ; 
Clark  v.  Rideout,  39  N.  II.  238 ;  Carroll  v.  Mix,  51  Barb. 
212 ;  Dowd  v.  Wadsworth,  2  Dev.  [N.  C]  130 ;  Sargent  v. 
Gile,  8  N.  H.  325 ;  Blankenship  v.  Berry,  28  Tex.  448 ; 
Watt  v.  Potter,  2  Mason,  77 ;  Ingalls  v.  Bulkley,  15  111.  224; 
Robinson  v.  Burleigh,  5  If.  H.  225;  O'Connell  v.  Jacobs^ 
115  Mas6.  21 ;  Leighton  v.  Shapley,  8  N.  H.  359 ;  /sack  v. 
Clark,  2  Bulst.  312 ;  Green  v.  Dunn,  3  Camp,  215 ;  Ifawke* 
v.  Dunn,  1  Cr.  J.  519 ;  Yale  v.  Saunders,  16  Vt.  243 ;  TZoK 
v.  Daggett,  6  Cow.  653 ;  Caufeld  v.  Monger,  12  Johns.  347 ; 
^faZZ  v.  Robinso9i,  2  N.  Y.  293  ;  Wilton  v.  Girdlestone,  5  B. 
&  Aid.  847 ;  Jfam*  v.  Bills,  Wright  [Ohio],  343  ;  Wilson  v. 
Cto?*,  3  E.  D.  Smith,  252 ;  Hardy  v.  KeeUr,  56  111.  152 ;  Wither- 
spoon  v.  Blewett,  47  Miss.  570 ;  Waring  v.  P.  i?.  P.  Co.,  76 
Penn.  St.  491 ;  Kennet  v.  Robinson,  2  J.  J.  Marsh.  97 ;. 
Solomons  v.  Dawes,  1  Esp.  83.)  The  defendant  is  not  liable 
in  this  action  to  the  plaintiff  because  it  never  collected  any- 
thing on  the  check.  (S.  JV.  Bank  v.  S.  Bank,  128  N.  Y.  26  ; 
M.  Bank  v.  A.  Bank,  7  N.  Y.  459 ;  Ayrault  v.  P.  Banky 
47  N.  Y.  570;  K  Bank  v.  T.  N.  Bank,  112  IT.  S.  276; 
Rosenberg  v.  Block,  118  N.  Y.  329 ;  Cothran  v.  H.  JV.  Banky 


126 


Castle  v.  Cobn  Exchange  Bank. 


[Dec, 


Opinion  of  the  Court,  per  Gray,  J. 


[Vol.  148. 


8  J.  &  S.  401 ;  Thayer  v.  Manley,  73  N.  Y.  308 ;  Graham 
v.  Corder,  38  Mo.  337.) 


Gray,  J.  I  think  that  the  determination  by  the  General 
Term  was  correct.  It  proceeded  upon  the  theory  that  the 
facts  established  by  the  evidence  were  insufficient  to  justify 
an  inference  that  the  defendant  was  placed  in  the  wrong, 
because  of  its  failure  to  show  that  there  had  been  any  demand 
on  the  part  of  Cameron.  The  defendant  had  come  lawfully 
into  possession  of  the  draft  in  question  and  a  demand  by  Cam- 
eron, if  he  was  entitled  to  the  draft,  or  to  its  proceeds,  and  a 
refusal  after  such  demaud  by  the  defendant,  were  essen- 
tial in  order  to  make  out  a  case  of  conversion.  In  Addison 
on  Torts,  page  312,  the  rule  is  stated  as  follows:  "  When  the 
chattels  of  the  plaintiff  have  not  been  wrongfully  taken  pos- 
session of  by  the  defendant,  but  have  come  into  his  hands  in 
a  lawful  manner,  he  cannot  be  made  responsible  for  a  con- 
version of  them  until  they  have  been  demanded  of  him  by  the 
owner,  or  the  person  entitled  to  the  possession  of  them,  and 
he  has  refused  to  deliver  them  up."  In  Goodwin  v.  Wertheimer 
(99  N.  Y.  149),  where  the  defendant  had  come  into  possession 
of  the  goods  in  question,  as  assignee  under  a  general  assign- 
ment for  the  benefit  of  creditors,  and  had  refused  to  deliver 
them  up  upon  the  request  of  the  attorney  for  the  vendors  of 
the  goods,  claiming  that  they  had  been  obtained  by  the 
defendant's  assignors  by  fraud,  this  court  held  there  was  no 
sufficient  proof  of  a  demand  and  that,  "  the  original  possession 
of  Wertheimer  being  lawful,  and  not  tortious,  it  was  necessary 
to  change  the  character  of  his  possession  by  a  demand  and 
refusal,  before  the  plaintiffs  could  maintain  an  action  against 
him  for  conversion,  or  to  recover  the  goods." 

It  is  evident  from  the  proof  that  the  defendant  had  not 
assumed  dominion  over  the  property  in  hostility  to  the  right 
of  any  one  entitled  to  be  regarded  as  the  true  owner,  and  the 
demands  which  had  been  made  upon  it  by  Mrs.  Melson  and 
the  Farmers'  Bank  were  not  of  a  nature  to  put  it  in  the 
Avrong.     Mrs.  Melson  was  not  entitled  to  the  draft  and  the 
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defendant,  having  received  it  in  payment  of  her  check,  was 
not  bound  to  regard  her  as  authorized  to  make  any  demand 
for  it  on  the  part  of  Cameron,  or  to  treat  her  otherwise  than 
as  a  stranger.  The  Farmers'  Bank  made  no  demand  for  the 
draft  and,  if  we  could  assume  that  it  was  in  a  position  to  make 
such  a  demand  and  had  done  so  in  fact,  its  legal  relation  was 
that  of  an  agent  for  the  defendant  in  the  transaction  and  not 
for  Cameron.  The  position  of  the  defendant  was,  in  legal 
contemplation,  that  of  a  lawful  holder  of  the  draft,  which  had 
been  sent  to  it  by  the  Farmers'  Bank  in  payment  of  the  check 
which  had  been  forwarded  for  collection.  The  transaction  of 
the  check  had  been  closed.  The  check  had  been  paid  and 
was  cancelled.  Thenceforward  the  duty  of  the  defendant, 
with  respect  to  the  draft  received  in  payment,  was  owing  to 
its  correspondent,  the  Harrisons'  bank  in  Indianapolis ; 
although,  under  the  circumstances.  Cameron  might  have  been 
entitled  to  show  his  right  to,  and  to  intercept,  any  moneys 
received  upon  its  collection.  When  the  defendant  received 
the  check  from  the  Harrisons  for  collection,  it  was  not  informed 
of  any  fact  in  connection  with  its  ownership  and,  in  undertak- 
ing its  collection,  assumed  merely  the  relation  of  agent  for 
the  forwarders. 

It  is  not  disputed  that,  as  between  Cameron  and  the  Har- 
risons, the  check  was  received  by  the  latter  merely  for  collec- 
tion and,  had  nothing  occurred  to  prevent  the  receipt  by  the 
defendant  of  the  moneys  due  upon  the  draft  received  in  pay- 
ment of  the  check,  Cameron  would,  doubtless,  have  been  enti- 
tled, in  a  proper  action,  to  assert  and  to  maintain  his  right  to 
have  them  paid  over  to  him.  The  difficulty  in  this  case  is 
that  the  plaintiff  has  utterly  failed  to  make  out  a  case  of  any 
conversion  of  property.  He  has  not  shown  that  any  property 
belonging  to  him  had  been  wrongfully  withheld  from  him. 
It  should  be  observed  that  Mrs.  Melson's  demand,  as  was  that 
of  the  Farmers'  Bank,  was  to  hold  the  moneys.  If  we  might 
assnme  authority  in  her,  her  demand  was  to  do  something 
violative  of  defendant's  obligations  to  its  principal.  I  sup- 
pose that  Cameron  did  not  misconceive  his  legal  rights  in  the 
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matter ;  but  the  moneys  due  upon  the  draft  not  having  been 
actually  received  by  the  defendant,  because  of  their  misappro- 
priation by  the  sheriff,  Cameron  probably  believed  that  he 
could  be  made  whole  in  the  matter,  through  a  recovery  of 
damages  upon  the  theory  of  a  wrongful  conversion  by  the 
defendant. 

In  the  action  brought  by  this  defendant  against  the  Farmers' 
National  Bank  upon  the  draft  remitted  by  the  latter  in  pay- 
ment of  the  check,  and  which  it  had  directed  its  correspond* 
ent,  the  First  National  Bank  in  New  York,  as  the  drawee, 
not  to  pay,  this  court  in  its  Second  Division,  (118  N.  Y.  445), 
held  distinctly  that  the  defendant,  the  Farmers'  Bank,  was  in 
no  position  to  defend  the  non-payment  of  the  draft  upon  the 
ground  of  Cameron's  rights  in  the  proceeds  of  the  check.  It 
was  held  in  that  case  that  neither  the  Farmers'  Bank,  nor  the 
Corn  Exchange  Bank  were  agents  for  Cameron  and  that  the 
Farmers'  Bank  in  the  transaction  was  the  agent  for  the  Corn 
Exchange  Bank.  While  the  decision  of  that  case  may  not  be 
deemed  to  be  conclusive  upon  Cameron,  nevertheless,  it  laid 
down  a  rule  of  law  for  application  in  the  present  case,  which 
would  be  binding  upon  us ;  even  if  it  were  not,  as  we  consider 
it  to-  be,  correct.  The  defendant,  as  a  collecting  bank,  was 
the  agent  of  the  Harrisons  as  to  the  check  received  from  them. 
The  Farmers'  Bank,  in  undertaking  the  duty  of  collecting  the 
check,  at  the  request  of  this  defendant,  was  its  agent.  From 
those  relations  certain  duties  flowed  and,  in  either  case,  a 
responsibility  for  the  performance  of  the  resulting  duty  rested 
upon  the  agent. 

Had  the  Farmers'  Bank,  in  the  performance  of  its  duty 
towards  its  principal,  this  defendant,  suffered  its  draft  to  be 
paid  in  New  York,  the  present  condition  of  things  might  not 
have  arisen  and  it  would  have  been,  possibly,  within  the  power 
of  Cameron,  by  appropriate  action,  to  have  intercepted  the 
moneys  on  their  way  to  the  hands  of  the  Harrisons.  Mrs. 
Mekon  not  only  did  not  apprise  the  defendant  of  her  pos- 
sessing aay  authority  from  Cameron  to  demand  the  draft,  or 
its  proceeds,  but  her  attitude  in  the  transaction  was  not  such 
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as  to  carry  with  her  demand  any  weight.  She  was  the  drawer 
of  the  Cameron  check,  and  the  obligation  resting  upon  her  to 
see  to  its  payment  was  discharged  by  the  forwarding  of  the 
draft  in  question  for  payment.  Thereafter,  as  to  the  defend- 
ant, with  respect  to  the  draft,  she  was  either  a  stranger  or,  for 
aught  that  appeared,  as  one  asserting,  a  claim  in  hostility  to 
the  draft. 

The  argument  of  the  appellant  rests,  in  the  main,  upon  the 
theory  that  Cameron  never  parted  with  the  ownership  of  the 
check  to  the  Harrisons  and  that  the  defendant  acquired  no 
title  to  it  as  against  Cameron,  nor  to  the  draft  received  in  pay- 
ment of  the  check.  While  it  is  true  that,  as  between  Cameron 
and  the  Harrisons,  Cameron  remained  the  owner  of  the  check 
and  was  entitled  to  its  proceeds,  to  all  intents  and  purposes, 
still  the  defendant  only  knew  the  Harrisons  in  the  transaction 
and  when  it  collected  the  check  and  received  the  draft  for  it, 
it  held  it,  in  legal  contemplation,  for  the  Harrisons  only  and 
was  the  lawful  holder  of  the  draft  for  the  purpose  for  which 
the  collection  of  the  check  was  undertaken,  viz. :  for  the  credit 
of  Harrisons'  account  with  it. 

For  these  reasons,  which  are  in  agreement  with  the  views 
of  the  General  Term,  I  think  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

William  H.  Flandbow,  Appellant,  v.  Henry  B.  Hammond,. 

Respondent. 
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1.  Sale  op  Judgment  —  Implied  Warranty.  On  the  sale  of  a  judg- 
ment by  a  party  who  had  levied  upon  it  and  bought  it  on  execution  sale 
in  pursuance  of  an  agreement  to  bid  it  off  in  satisfaction  of  the  execution 
and  transfer  it  to  the  other  party,  who  advanced  the  money  for  the 
expenses  of  the  proceedings,  there  is  an  implied  representation  or  warranty, 
not  only  of  the  existence  of  a  valid  judgment,  but  that  a  valid  lien  had 
been  acquired  thereon  by  the  levy  under  which  title  could  be  acquired  by 
sale  upon  execution. 
17 
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2.  Failure  op  Consideration  —  Recovering  Money  Paid.  On  a 
failure  of  consideration  for  a  contract  of  sale,  on  which  the  purchaser  has 
advanced  the  money,  the  other  party  may  be  required  to  pay  back  the 
price. 

8.  Evidence  —  Attachment  op  a  Judgment.  In  an  action  by  the 
purchaser  of  a  judgment  from  one  who  bought  it  on  execution  sale  in  an 
attachment  suit,  to  recover  back  the  money  paid,  on  the  ground  that  no 
title  was  acquired,  and  that  he  had  been  defeated  in  an  action  to  enforce 
the  judgment  because  service  in  the  attachment  suit  had  been  made  only 
upon  an  attorney  instead  of  the  owner,  evidence,  at  least  prima  facie,  of 
the  failure  of  title  to  the  judgment  is  furnished  by  the  judgment  rolls  of 
both  judgments  with  the  other  papers,  all  of  which  show  service  of  the 
attachment  on  a  certain  day,  with  nothing  to  suggest  any  other  service, 
while  an  affidavit  among  them  shows  service  on  that  day  upon  the  attor- 
ney only. 

4.  Appeal  —  Objection  not  Specifically  Made  Below.  A  motion 
for  the  dismissal  of  a  complaint  on  general  grounds,  without  calling  atten- 
tion to  any  specific  defect  in  proof  respecting  service  of  an  attachment,  is 
insufficient  to  raise  a  question  on  appeal  respecting  such  service. 

Fland-row  v.  Hammond  (72  Hun,  105),  reversed. 

(Argued  December  10,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  October  13,  1893,  which  overruled  plaintiffs 
exceptions,  ordered  to  be  heard  in  the  first  instance  at  General 
Term,  denied  a  motion  for  a  new  trial  and  directed  judgment 
dismissing  the  complaint. 

The  nature  Of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Isaac  H.  Maynard  for  appellant.  The  defendant  never 
attached  the  judgment  obtained  by  the  Marine  Bank  of 
Chicago  against  Tunis  Van  Brunt,  which  the  plaintiff  in  this 
action  was  desirous  of  legally  acquiring,  and  it  was  upon  the 
understanding  that  the  defendant  had  levied  upon  said  judg- 
ment by  virtue  of  his  attachment  that  the  agreement  between 
plaintiff  and  defendant  was  made.  {In  re  Flandrow,  84  N. 
Y.  1 ;  92  K  Y.  256.)  As  the  defendant  did  not  attach  the 
judgment  which  he  agreed  to  transfer  to  the  plaintiff,  and 
never  having  obtained  title  thereto,  the  plaintiff  was  entitled 
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to  recover  back  the  consideration  paid.  (Furniss  v.  Fergvr 
son,  15  N.  Y.  437;  Marvin  v.  Jarvis,  20  K  Y.  226;  Webb 
v.  O'Dell,  49  N.  Y.  583 ;  Ross  v.  Terry,  63  N.  Y.  613 ; 
Wood  v.  Sheldon,  42  N.  J.  L.  421 ;  Thrall  v.  Newell,  19  Vt. 
208 ;  Burchfield  v.  Moore,  3  El.  &  Bl.  683 ;  Gemport  v. 
Bartlett,  75  Eng.  C.  L.  849 ;  Fichholz  v.  Banister,  17  C.  B. 
[N.  S.]  708;  Littauer  v.  Goldman,  72  N.  Y.  506.)  The 
General  Term  was  in  error  when  it  held  that  the  plaintiff 
had  failed  to  show  that  no  valid  levy  had  ever  been  made. 
(Code  Civ.  Pro.  §  708.)  It  was  error  for  the  General  Term 
to  consider  the  question  that  no  valid  levy  had  been  made,  as 
defendant  made  no  motion  to  dismiss  the  complaint  upon  such 
grounds  upon  the  trial.  (Quinlan  v.  Welch,  141  N.  Y.  159; 
Binsse  v.  Wood,  37  K  Y.  532.) 

Nelson  S.  Spencer  for  respondent.  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  (Addi- 
son on  Cont.  [9th  ed.]  545 ;  N  Bank  v.  M.  Z.  <&  T  Co.,  123 
Mass.  330;  Jones  v.  Huggerford,  44  Mass.  515;  2  Kent's 
Comm.  478 ;  McCoy  v.  Artcher,  3  Barb.  323 ;  Andrews 
v.  Lee,  1  D.  &  B.  321 ;  Scranton  v.  Clark,  39  N.  Y.  220 ; 
Cohn  v.  Ammidown,  120  N.  Y.  398 ;  MandeviUe  v.  Newton, 
119  N.  Y.  10 ;  Littauer  v.  Goldman,  72  N.  Y.  506.)  There 
is  no  proof  of  any  breach  of  the  agreement.  (Code  Civ.  Pro. 
§§  708,  922.)  There  is  no  proof  of  damage.  (J).  Bank  v. 
Jarvis,  20  N.  Y.  226  ;  O'Brien  v.  Jones,  91  N.  Y.  193 ;  Burt 
v.  Dewey,  40  N.  Y.  283.)  Assuming  that  the  facts  would 
warrant  a  recovery  of  the  consideration,  it  cannot  be  done  in 
this  action.  (Freer  v.  Denton,  61  N.  Y.  495  ;  Salisbury  v. 
Howe,  87  N.  Y.  128;  Vail  v.  Reynolds,  118  N.  Y.  297; 
Price  v.  Mulford,  107  N.  Y.  303 ;  Mills  v.  Mills,  115  N. 
Y.  80 ;  Reid  v.  Suprs.  Albany  Co.,  128  N.  Y.  364.) 

O'Brien,  J.  This  action  was  brought  upon  a  written  agree- 
ment entered  into  between  the  plaintiff  and  defendant  on  the 
5th  day  of  May,  1871.  This  agreement  recited  that  the 
defendant  had  recovered  a  judgment  against  the  Marine  Bank 
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of  Chicago,  November  2,  1870,  for  $1,282.62,  iu  which  action 
an  attachment  had  been  issued  and  levied  by  the  sherifE  of 
New  York  upon  a  judgment  which  the  bank  had  obtained 
against  one  Tunis  Van  Brunt  on  March  1, 1867,  for  $6,858.12. 
The  agreement  further  recited  that  the  plaintiff  desired  to 
acquire  the  title  to  this  last-named  judgment,  and  provided 
for  the  following  proceedings  to  accomplish  that  result :  The 
defendant  was  to  issue  execution  upon  his  judgment  against 
the  bank,  and  direct  the  sale  thereon  of  the  judgment  which 
the  bank  had  against  Van  Brunt  and  which  had  already  been 
attached  in  the  defendant's  suit.  The  defendant  further  agreed 
to  bid  in  the  judgment  on  the  execution  sale  at  the  plaintiff's 
risk  for  the  whole  amount  of  his  own  judgment  and  interest 
and  immediately  thereafter  transfer  the  interest  in  the  judg- 
ment thus  acquired  upon  that  sale  to  the  plaintiff.  The  plain- 
tiff on  his  part  agreed  to  pay  to  the  defendant,  and  did  pay 
down  the  6um  of  $260  to  cover  sheriff's  fees  and  charges  to  be- 
incurred  in  thus  obtaining  title  to  the  judgment,  and,  on  the 
transfer  to  him  of  the  judgment,  the  further  sum  of  $1,372.36. 
The  agreement  contained  a  proviso  to  the  effect  that  in  case 
the  sheriff  upon  the  execution  sale  should  receive  and  accept 
a  higher  bid  the  agreement  should  be  void. 

The  defendant  then,  in  performance  of  the  agreement,  pro- 
cured a  direction  from  the  court  to  the  sheriff  to  sell  the  judg- 
ment under  an  execution.  The  defendant's  lien  resting  upon 
an  attachment,  an  application  to  the  court  for  that  purpose 
was  proper.  The  sheriff  sold  the  judgment  to  the  defendant 
for  $1,372.36,  and  the  defendant  transferred  it  to  the  plaintiff 
who  paid  him  that  sum,  which,  together  with  the  $260  pre- 
viously advanced,  makes  $1,632.36  that  plaintiff  paid  to  the 
defendant  in  order  to  procure  the  title  to  the  judgment. 

What  the  plaintiff  now  complains  of  is  that,  although  he 
has  paid  this  money  to  the  defendant  under  the  agreement, 
and  although  both  parties  have  complied  with  the  forms  pre- 
scribed by  the  agreement  to  give  the  plaintiff  title  to  the 
judgment,  he  has  obtained  no  such  title  or  any  interest  what- 
ever.    It  appears  that  the  judgment  thus  sold  by  the  defend- 
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ant  to  the  plaintiff  was  never  in  fact  levied  upon  by  any 
attachment,  and,  hence,  the  execution  sale  was  void  and  no 
title  was  acquired  by  the  defendant  under  it,  and  none,  of 
course,  ever  transferred  to  the  plaintiff.  That,  at  least,  is  the 
ground  upon  which  the  plaintiff  seeks  to  recover  back  in  this 
action  the  money  which  he  paid  and  advanced,  and  for  which, 
as  he  claims,  he  received  nothing. 

It  appears,  or  at  least  is  alleged,  that  Van.  Brunt,  the  per- 
son against  whom  the  plaintiff  desired  to  acquire  the  judg- 
ment, was  solvent,  so  that  if  the  plaintiff  had  succeeded  in 
obtaining  a  valid  transfer  from  the  defendant,  the  former 
could  have  collected  the  whole  sum  due  upon  the  judgment. 
The  learned  court  below  held,  very  properly,  that  there  was 
to  be  implied  from  the  transaction  a  representation  or  war- 
ranty on  the  part  of  the  defendant  that  the  judgment  which 
lie  sold  and  transferred  to  the  plaintiff  not  only  existed  as 
such,  but  that  he  had  acquired  a  lien  upon  it  by  virtue  of  a 
valid  attachment,  issued  in  his  own  suit  and  duly  levied  upon 
the  judgment  against  Van  Brunt,  and  that  he  was  in  a  posi- 
tion to  acquire  title  to  the  judgment  by  sale  upon  execution. 
The  agreement,  as  the  court  said,  rested  upon  the  assumption 
by  both  parties  that  the  defendant  had  a  valid  lien  by  attach- 
ment upon  the  judgment  which  he  agreed  to  transfer  and 
which  would  enable  him,  by  means  of  the  proceedings  stated 
in  the  agreement,  to  acquire  good  title  and  to  transfer  the 
same  to  the  plaintiff.  There  is  no  ground  for  holding  that 
the  plaintiff  intended  simply  to  acquire,  whatever  title  the 
defendant  could  confer  through  an  execution  sale.  When  the 
plaintiff  paid  to  the  defendant  over  $1,600,  he  certainly 
expected  to  receive  something  in  return.  "While  it  might  be 
assumed  that  he  intended  to  take  some  chances  with  respect 
to  its  collection,  yet  it  evidently  was  the  intention  and  under- 
standing of  both  parties  that  the  defendant  could  and  would 
confer  a  valid  title  to  it,  and  this,  at  least,  it  must  be  assumed 
the  defendant  impliedly  warranted.  Since  this  point  was 
determined  in  the  plaintiff's  favor  by  the  learned  court  below, 
and  is  not  seriously  contested  here,  it  is  not  necessary  to  enter 
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into  any  extensive  discussion  in  snpport  of  our  views,  which 
are  substantially  the  same  as  those  expressed  by  the  learned 
General  Term.  It  will  be  quite  sufficient  to  refer  to  some  of 
the  cases  bearing  on  the  general  subject.  (Schwinger  v. 
Hickok,  53  N.  Y.  280 ;  Chapman  v.  City  of  Brooklyn,  ±0 
N.  Y.  372;  Furniss  v.- Ferguson,  15  N.  Y.  437;  Delaware 
Bank  v.  Jarvis,  20  K  Y.  226 ;  Webb  v.  Odett,  49  N.  Y.  583  ; 
Ross  v.  Terry,  63  N.  Y.  613 ;  Littauer  v.  Goldman,  72  N. 
Y.  506.) 

The  plaintiff  advanced  his  money  on  a  contract  and  did 
not  get  that  for  which  he  paid.  There  was  a  failure  of  con- 
sideration, and  there  is  no  injustice  in  requiring  the  defend- 
ant to  pay  back  the  price. 

The  plaintiff  has  been  defeated  in  the  action  not,  it  seems, 
because  the  law  was  against  him,  but  because  he  failed  to 
show  that  the  title  to  the  judgment,  which  he  got  from  the 
defendant,  was  in  fact  invalid.  The  record  does  not  show 
upon  what  ground  the  complaint  was  dismissed  at  the  trial, 
but  it  appears  from  the  opinion  of  the  learned  General  Term 
that  the  dismissal  was  affirmed  on  that  ground.  The  records 
of  this  court  show  that  the  plaintiff  attempted  to  enforce  the 
judgment  against  the  estate  of  Van  Brunt,  who  died,  and 
that  he  failed  upon  the  ground  that  the  attachment  was  never 
served  upon  the  Chicago  bank  (the  owner),  but  upon  its  attor- 
ney, who  had  procured  it,  and  that  no  lien  was  ever  acquired 
by  such  service.  (In  re  Flandrow,  84  N.  Y.  1 ;  92  X.  Y. 
256.)  It  would  be  remarkable  indeed  if  the  plaintiff,  on  the 
trial  of  this  action,  had  not  profited  sufficiently  by  past  experi- 
ence to  avoid  6uch  an  objection.  The  case  shows  that  the 
judgment  roll  of  both  judgments  was  given  in  evidence  at 
the  trial.  So  was  the  attachment,  the  certificate  of  the  attor- 
neys who  recovered  the  judgment  for  the  bank,  given  to  the 
sheriff,  to  the  effect  that  they  had  charge  and  control  of  the 
judgment,  the  sheriff's  certificate  of  service  and  an  affidavit 
of  the  defendant.  In  all  these  papers  it  was  stated  that  the 
attachment  was  served  on  the  26th  of  January,  1869,  and 
there  is  nothing  to  suggest  that  any  service  was  made  or 
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attempted  at  any  other  time.  Among  the  papers  is  an  affida- 
vit of  the  person  who  made  the  service  describing  himself  as 
deputy  of  a  deputy  sheriff.  He  swears  that  he  served  the 
attachment  on  the  26th  of  January,  1869,  and  on  that  day 
executed  it  by  levy  on  the  Van  Brunt  judgment  by  leaving  a 
certified  copy  of  the  warrant  with  J.  L.  Jernegan,  the  indi- 
vidual holding  the  judgment  as  plaintiff's  attorney,  with  a 
notice  showing  the  property  levied  on,  at  the  same  time 
receiving  from  the  attorney  the  certificate,  of  which  a  copy 
was  annexed.  No  objection  was  made  to  any  of  these  papers. 
They  were  all  papers  which  the  defendant  himself  had  made 
or  caused  to  be  made  and  filed  in  regard  to  the  attachment 
and  service  thereof. 

Their  legal  effect  was  to  establish,  at  least  prima  facie,  the 
fact  that  the  attachment  was  executed  and  served,  not  upon 
the  owner  of  the  judgment  attached,  but  his  attorney  of 
record,  and  consequently  that  no  lien  upon  the  judgment  was 
ever  acquired  by  the  defendant,  and  no  title  to  it  ever 
acquired  by  him  or  transferred  to  the  plaintiff.  It  should  be 
observed  also  that  the  defendant's  counsel  made  no  specific 
objection  at  the  trial  on  this  ground.  He  made  a  motion  for 
the  dismissal  of  the  complaint  on  general  grounds.  He  omitted 
to  call  the  attention  of  the  court  or  the  opposing  counsel  to  any 
specific  defect  in  the  plaintiff's  proof  with  respect  to  the  manner 
of  serving  the  attachment.  If  the  papers  referred  to  were 
not  presumptive  evidence  of  the  facts  stated  in  them  under 
§§  922,  708  of  the  Code,  the  defendant's  counsel  should  have 
raised  the  question  in  such  a  way  as  to  enable  the  plaintiff  to 
supply  other  proofs.  The  defendant  not  having  specifically 
raised  the  question  at  the  trial  as  to  any  defect  in  the  proofs 
in  regard  to  the  service  of  the  attachment,  cannot  raise  it  now 
for  the  first  time  on  this  appeal.  {Gillies  v.  Improvement 
Co.,  147  N.  Y.  420;  Quintan  v.  Welch,  141  K  Y.  159; 
Binsse  v.  Wood,  37  N.  Y.  532.)  The  complaint  demands 
judgment  for  the  whole  amount  of  the  claim  which  was  to  be 
transferred  to  the  plaintiff  by  the  defendant.  There  was  some 
discussion  at  the  trial,  and  there  is  some  on  the  brief  of  the 
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defendant's  *  counsel  herewith  respect  to  the -extent  of  the 
recovery  which  the  plaintiff  could  have  under  the  complaint 
and  the  facts  shown.  Since  the  learned  counsel  for  the 
plaintiff,  upon  the  argument  in  this  court,  has  admitted  that 
under  the  circumstances  of  this  case  the  recovery  must  be 
limited  to  the  sum  which  the  plaintiff  paid,  with  interest,  as 
the  consideration  for  the  judgment,  we  adopt  that  conces- 
sion as  a  final  disposition  of  that  question. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

In  the  Matter  of  the  Application   of  John  P.   Madden, 
Appellant. —  The  Clerk  of  Queens  County,  Respondent. 

Elkctionb — Official  Ballot  —  Names  of  Candidates.  Under  the 
Election  Law  as  amended  in  1895  (Chap.  810,  Laws  of  1895),  a  county  clerk 
has  no  authority  to  insert  and  print  in  a  party  column  on  the  official 
blanket  ballot  the  names  of  any  candidates  other  than  those  who  have 
been  duly  nominated  and  certified  by  the  party-  whose  name  and  emblem 
head  the  column. 

(Argued  December  12,  1895;  decided  December  19,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  2, 
1895,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  writ  of  peremptory  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  A.  Monfort  for  appellant.  The  court  below  erred 
in  denying  the  appellant's  motion  to  compel  the  cbrk  to  com- 
ply with  the  mandate  of  the  law.  (Laws  of  1895,  chap.  810, 
§§  56,  58,  60,  81 ;  Fembacher  v.  Boosevelt,  14  Misc.  Rep. 
199.) 


F.  If.  Van  Vechten  for  respondent.     In  exercising  the  right 
to  regulate  the  exercise  of  the  elective  franchise,  it  is  incum- 
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bent  upon  the  legislature  to  use  its  power  therein  in  such 
manner  that  the  regulations  it  prescribes  shall  be  reasonably 
uniform  and  impartial,  and  so  that  its  enactment  shall  not 
directly  or  indirectly  deny  or  abridge  the  constitutional  right 
of  citizens  to  vote,  and  shall  not  unnecessarily  impede  such 
exercise,  and  if  any  enactment  by  the  legislature  so  does,  such 
enactment  must  be  declared  by  our  courts  null  and  void. 
(Cooley  on  Const.  Lim.  [6th  ed.]  758 ;  Const.  N.  Y.  art.  1, 
<§  1 ;  Taylor  v.  Porter,  4  Hill,  140 ;  White  v.  White,  5  Barb. 
474 ;  People  v.  Toynbee,  20  Barb.  198 ;  Silvey  v.  Lindsay, 
107  N.  Y.  55-59;  In  re  Gage,  141  N.  Y.  112;  Capron 
v.  Foster,  12  Pick.  485;  Monroe  v.  Collins,  17  Ohio  St. 
665 ;  Kinneen  v.  Wells,  144  Mass.  500.)  It  is  the  inalien- 
able right  of  every  citizen  of  this  state  to  freely  exercise  the 
right  of  suffrage  and  to  demand  the  equal  protection  of  the 
laws,  and  this  right  is  guaranteed  by  the  fourteenth  amend- 
ment to  the  United  States  Constitution.  (  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356;  WaUy  v.  Kennedy,  24  Am.  Dec.  511; 
People  ex  rel.  v.  Bull,  46  N.  Y.  57.)  It  is  the  absolute  duty 
of  the  courts  to  exercise  the  power  vested  in  them  by  the  Con- 
stitution when  called  upon  in  proper  form  so  to  do.  (Alexan- 
der v.  Bennett,  60  N.  Y.  204.)  The  appellant  was  not  enti- 
tled to  a  mandamus  and  the  order  of  the  General  Term  should 
be  affirmed.  (Laws  1895,  chap.  810,  §§  56,  80,  81,  104; 
•Cooley  on  Const.  Lim.  [6th  ed.]  760 ;  Sage  v.  City  of  Brook- 
lyn, 89  N.  Y.  1S9  ;  People  ex  rel.  v.  Terry,  108  N.  Y.  1-7; 
Smith  v.  People,  47  N.  Y.  330 ;  Roesenplaenter  v.  Roessle, 
54  N.  Y.  262;  Laws  of  1890,  chap.  263 ;  In  re  Mitchell,  81 
Hun,  407;  People  v.  Bd.  of  Canvassers,  129  N.  Y.  395; 
Kirk  v.  Rhodes,  48  Cal.  398;  Matter  of  Mitchell,  81  Hun, 
401 ;  People  ex  rel.  v.  Bell,  119  K  Y.  178.) 

Andbews,  Ch.  J.  The  question  on  the  merits  in  this  case 
relates  to  the  duty  of  the  county  clerk  of  a  county,  under 
the  Election  Law,  in  making  up  and  printing  official  ballots  to 
be  used  at  a  general  election.  The  facts  upon  which  the  ques- 
tion depends  are  not  controverted.  For  several  years  prior  to 
18 
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1895  a  party  known  as  "  the  Regular  Democratic  Party  of 
Queens  County  "  had  nominated  and  supported  at  the  polls 
candidates  for  county  and  local  offices  other  than  those  nomi- 
nated by  the  Democratic  party,  with  which  in  all  other  respects 
it  was  in  affiliation.  Its  members  were  Democrats  in  principle, 
and  supported  the  regular  nominees  of  the  Democratic  party, 
except  for  local  offices.  It  was  a  faction  of  the  Democratic 
party.  Its  representatives  were  excluded  from  the  state  con- 
vention of  that  party  held  in  the  fall  of  1895.  In  the  fall  of 
that  year  it  made  nominations  for  county  and  local  officers, 
which  were  duly  certified.  It  made  no  nominations  for  state 
officers  or  for  justices  of  the  Supreme  Court.  It  could  not 
nominate  state  officers,  for  the  reason  that  it  had  not  polled  at 
the  last  preceding  general  election  the  requisite  number  of 
votes  in  the  state  to  entitle  it,  under  section  56  of  the  Election 
Law,  as  amended  in  1895,  to  make  a  party  nomination.  It  was 
entitled  to  make  a  nomination  for  local  officers,  because  it  had, 
at  the  prior  general  election,  polled  more  than  one  per  cent 
of  the  votes  cast  in  the  county.  The  county  clerk,  prior  to  the 
election  in  1895,  acting  upon  the  advice  of  counsel,  had 
decided,  in  printing  the  official  ballot  for  the  November 
election,  to  insert  a  column  under  the  party  name  and 
emblem  (a  battle  axe)  of  "the  Regular  Democratic  Party 
of  Queens  County,"  and  to  print  therein  not  only  the  names 
of  the  candidates  of  that  party  for  local  offices  who  had 
been  duly  nominated  and  certified,  but  also  the  names  of  the 
candidates  of  the  Democratic  party  for  state  and  judicial 
offices,  nominated  by  that  party,  but  for  which  offices  the 
"Regular  Democratic  Party"  had  made  no  nominations. 
The  proposed  action  of  the  county  clerk  was  made  the  sub- 
ject of  protest,  and  the  relator,  a  voter  in  the  county  and  a 
candidate  of  the  Democratic  party  for  the  office  of  mayor  of 
Long  Island  City,  in  October,  1895,  obtained  from  the  court 
at  Special  Term  an  order  to  show  cause  why  a  mandamus 
should  not  issue,  directing  the  county  clerk  to  omit  from  the 
list  or  ticket  of  "  the  Regular  Democratic  Party  "  upon  the 
official  ballot,  the  names  of  the  nominees  of  the  Democratic 
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party  for  state  and  judicial  offices.  The  courts  below  denied 
relief  and  the  relator  comes  here,  maintaining  the  contention 
that  no  names  can  be  legally  printed  on  an  official  ballot  under 
a  party  name  and  emblem,  other  than  those  of  candidates 
who  have  been  duly  nominated  and  certified  by  such  party 
for  the  offices  designated. 

The  election  having  been  held,  the  decision  of  the  question 
is  of  no  practical  importance  in  the  particular  case.  But  the 
courts  in  the  first  and  second  departments  have  reached 
opposite  conclusions  upon  the  question,  and  a  final  decision 
seems  to  be  required  to  prevent  embarrassment  in  the  future 
from  conflicting  judicial  decisions. 

The  most  radical  change  in  the  ballot  system  made  by  recent 
legislation  consists  in  the  substitution  of  an  official  ballot  for 
the  ballots  formerly  printed  and  furnished  by  political  parties 
or  individuals.  By  the  new  system  the  state  undertakes  to 
print  and  furnish  ballots  for  the  use  of  electors,  uniform  in 
appearance,  containing  the  names  of  candidates  of  political 
parties  or  nominating  bodies,  for  the  offices  to  be  filled  at 
elections.  The  legislature  in  framing  the  system  was  bound 
to  recognize  the  freedom  of  choice  which  is  of  the  essence  of 
popular  elections.  It  could  not  itself  designate  the  candidates 
to  be  voted  for,  or  limit  the  right  of  any  elector  to  vote  for 
any  person  he  might  choose.  The  point  to  be  solved  was, 
how  an  official  ballot  could  be  made,  which  the  voter  was 
required  to  use,  consistently  with  the  fundamental  principle 
of  a  free  election.  The  legislature,  in  working  out  the  sys- 
tem, availed  itself  of  the  common  knowledge  that  in  this  coun- 
try nominations  for  office  are  usually  made  through  party 
organizations.  By  bringing  candidates  so  nominated  together 
upon  a  printed  ballot,  ranging  them  under  the  party  name  of 
the  party  by  which  they  were  nominated,  the  voter  would  in 
a  large  majority  of  instances  be  able  to  select  the  candidates 
of  his  choice.  The  legislature  was  able,  through  the  system 
of  party  and  Independent  nominations  and  a  blank  column, 
to  carry  out  the  project  of  an  official  ballot.  It  provided  a 
method  by  which  party  nominations  could  be  made  known  to 
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the  voters  and  to  the  public  officials  intrusted  with  the  duty 
of  preparing  the  official  ballot.  That  method,  stating  it  in 
general  terras,  was  to  require  nominations  by  a  political  party 
for  state  officers  or  for  officers  for  districts  larger  than  a 
county,  to  be  authenticated  or  certified  by  the  nominating 
body  to  the  secretary  of  state,  and  to  the  county  clerks  of  the 
respective  counties  in  case  of  county  or  local  nominations 
(Laws  of  1895,  chap.  810,  sec.  56)  and  to  insert  the  names  of 
persons  so  nominated  in  the  official  ballot  under  a  party  name 
and  emblem.  The  legislature  also  authorized  what  are  called 
in  the  statute  independent  nominations,  to  be  made  by  a  cer- 
tificate signed  and  sworn  to  by  a  specified  number  of  voters, 
the  number  required  varying  according  to  the  character  and 
locality  of  the  offices  to  be  filled.  (Sec.  87.)  The  contents 
of  the  official  ballot,  according  to  the  scheme  adopted,  are 
determined  by  the  certificates  of  nomination.  Under  the 
Election  Law  of  1892,  separate  ballots  were  required  to  be  fur- 
nished of  the  nominations  of  each  party  as  certified.  Under 
the  amendment  of  1895,  the  blanket  ballot  was  adopted  as  the 
form  of  the  official  ballot.  The  device  of  a  party  emblem  to 
be  placed  at  the  head  of  each  party  ticket  or  independent 
nomination,  together  with  the  party  designation,  were  pro- 
vided for  by  the  act,  and  in  case  of  what  are  called  party 
nominations,  the  nominees  of  each  party  are  required  to  be 
printed  in  a  separate  column  under  the  party  name  and 
emblem.  They  are,  the  statute  declares,  to  be  "arranged 
in  tickets  or  lists  under  the  respective  party  or  politi- 
cal or  other  designation  certified."  (Sec.  81.)  The  right 
to  a  column  depends  upon  a  nomination  having  been 
made  and  certified.  The  duty  of  providing  the  official 
ballots  for  general  elections  is  cast  upon  the  county  clerks 
of  the  respective  counties,  with  certain  exceptions  not 
now  necessary  to  be  stated.  (Sec.  86.)  He  can  only  know 
officially,  from  the  certificates  sent  to  him  by  the  secretary  of 
state  or  those  deposited  with  him,  who  have  been  duly  nomi- 
nated, and  by  what  party  or  parties  nominations  have  been 
made.     I  find  in  the  act  of  1895  no  authority  conferred  on  the 
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county  clerk  to  insert  any  names  in  the  printed  list  of  candi- 
dates oi  any  party  except  those  whose  nomina+ions  have  been 
duly  certified  in  accordance  with  the  act.  In  the  present  case, 
the  county  clerk  may  have  known  from  rumor  or  other  unoffi- 
cial sources  that  the  "  Regular  Democratic  Party  of  Queens 
County"  only  differed  from  the  Democratic  party  on  local 
nominations,  and  that  its  members  intended  to  support  the 
state  and  judicial  nominees  of  that  party.  They  could  do  this, 
however,  by  marking  the  names  of  such  nominees  in  the  Demo- 
cratic column  with  a  cross  when  they  came  to  prepare  their 
ballots.  But  I  conceive  that  the  certificates  of  nomination 
were  the  only  guide  which  the  clerk  was  authorized  to  follow 
in  making  up  the  lists,  and  that  he  could  not  insert  in  the 
column  of  "  the  Regular  Democratic  Party  "  any  names  whose 
nominations  were  not  certified  in  its  party  certificate..  It 
might  result  in  great  inconvenience  if  a  local  party,  by  virtue 
of  a  local  nomination,  could  insist  upon  having  a  full  party 
ticket  printed  in  a  separate  column  with  its  local  nominees, 
although  only  a  local  nomination  had  been  made  or  certified. 
The  distinct  emblems  required  might,  under  that  practice, 
easily  become  sources  of  confusion  and  instruments  of  decep- 
tion. The  statute  does  not  permit  a  voter  to  write  in  the  blank 
column  of  the  bailot  the  name  of  a  person  for  whom  he  desires 
to  vote  if  his  name  is  printed  in  any  of  the  lists  in  connection 
with  the  same  office.  (Sec.  81.)  It  could  not,  I  think,  have 
been  the  intention  of  the  legislature  that  any  candidate's  name 
could  appear  in  the  official  ballot  save  under  the  name  and 
emblem  of  the  party  or  nominating  body  by  whom  he  was  put 
in  nomination,  for,  otherwise,  the. use  of  the  party  names  and 
emblems,  so  carefully  provided  for  in  the  act,  would  become 
comparatively  unimportant.  The  purpose  of  an  emblem  is  to 
"  designate  and  distinguish  all  the  candidates  of  the  same  politi- 
cal party  or  independent  body."  (Sec.  56.)  The  same  section 
declares  that  if  any  political  party  or  independent  body  makes 
no  nomination  for  a  state  office,  but  shall  nominate  for  an  office 
to  be  filled  by  the  voters  of  a  district  of  the  state,  an  emblem 
shall  be  selected  to  "  designate  and  distinguish  the  candidates 
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of  that  political  party  or  independent  body  who  are  named  in 
such  certificate."  The  provisions  of  section  81  have  been 
alluded  to.  I  am  of  the  opinion  that  the  clerk  in  printing  in 
the  column  of  the  "Regular  Democratic  Party  of  Queens 
County  "  the  names  of  the  candidates  for  state  and  judicial 
offices  of  the  Democratic  party  transcended  his  authority,  and 
that  the  courts  below  erred  in  their  decision  on  the  merits.  I 
do  not  refer  to  the  questions  of  procedure,  since  neither  party 
has  argued  any  question  except  the  one  above  considered. 

The  order  should  be  reversed,  but  without  costs  to  either 
party. 

All  concur. 

Order  reversed. 


The  People  of  the  State  of  New  York  ex  rel.  Hugo  Hirsh, 
Appellant,  v.  Martin  V.  "Wood  et  ah,  Constituting  the  Board 
of  Canvassers  of  Queens  County,  Respondents. 

1.  Elections — Official  Ballots  —  Irregularities  on  the  Part 
of  Officers.  The  votes  of  innocent  electors  are  not  invalidated  by- 
irregularities  or  unauthorized  acts  on  the  part  of  public  officers  charged 
with  the  duty  of  preparing  and  printing  official  ballots,  when  no  irregu- 
larity or  want  of  authority  appears  on  the  face  of  the  ballots. 

2.  Official  Ballots  —  Unauthorized  Insertion  of  Candidates. 
A  county  clerk  s  charged  with  the  duty  of  preparing  and  printing  the 
official  blanket  ballots  for  the  general  election  of  1895,  inserted  and  printed 
in  the  column  of  a  local  county  party,  Wjhich  had  made  local  nominations 
only,  together  with  the  names  of  the  local  candidates  it  had  nominated 
the  names  of  candidates  for  state  and  judicial  offices  who  had  been  duly 
nominated  and  certified  by,  and  whose  names  were  also  printed  in  the 
column  of,  the  party  of  which  the  local  party  was  a  faction.  These  ballots 
were  furnished  by  the  proper  officials  to  the  electors,  and  were  deposited 
and  counted.  Held,  that  while  the  action  of  the  county  clerk,  in  inserting 
in  the  local  party  column  the  names  of  candidates  who  had  not  been 
nominated  and  certified  by  that  party,  was,  under  the  Election  Law  as 
amended  in  1895  (Chap.  810,  Laws  of  1895),  unauthorized  and  without 
right,  it  was  a  latent  defect  and  did  not  disfranchise  qualified  and  innocent 
voters  who  had  used  the  official  ballots  so  furnished  them;  and  that,  where 
the  local  party  column  had  been  duly  crossed  by  voters  to  express  their 
choice,  the  county  board  of  canvassers  should  not  be  required  to  reject 
the  ballots  from  the  count  for  candidates  so  improperly  included  in  that 
column. 
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3.  Official  Ballots.  The  provision  of  section  105  of  the  Election 
Law  as  amended  in  1895  (Chap.  810,  Laws  of  1895),  that  "none  but  bal- 
lots provided  in  accordance  with  the  provisions  of  this  act  shall  be 
counted/'  does  not  mean  that  no  official  ballots  shall  be  counted  except 
those  prepared  with  strict  conformity  to  the  law  by  the  officers  charged 
with  their  preparation  and  printing. 

4.  Marked  Ballots.  An  official  ballot  is  not  a  marked  ballot  within* 
the  law  because  of  any  irregularity  or  defect  in  making  it  up  or  print* 
ing  it. 

(Argued  December  12,  1895;  decided  December  19, 1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  2, 
1895,  which  affirmed  an  order  of  Special  Term  denying  rela- 
tor's application  for  a  writ  of  peremptory  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  A.  Monfort  for  appellant.  The  ticket  of  "  The 
Regular  Democratic  Party  "  was  illegally  filled  up  and  com- 
pleted by  the  insertion  of  the  names  of  the  candidates  of  the 
Democratic  party  for  state  and  judicial  offices.  (Laws  of 
1895,  chap.  810 ;  Fembacher  v.  Roosevelt,  14  Misc.  Rep.  199.) 
The  provisions  of  the  amended  Ballot  Law  relative  to  nomi- 
nations, selection  of  emblems  and  the  preparation  of  the 
official  ballot,  are  of  the  very  essentials  of  the  law ;  they  are 
mandatory  and  may  not  be  disregarded  with  impnnity.  (Peo- 
ple ex  rel.  v.  Bd.  of  Canvassers,  129  N.  Y.  395 ;  OgUsby  v. 
Sigman,  58  Miss.  502 ;  Talcott  v.  Philbrich,  59  Conn.  472 ; 
People  ex  rel.  Bd.  of  Canvassers,  129  N".  Y.  376 ;  People  ex 
rel.  v.  Person,  64  Hun,  327 ;  Price  v.  Lush,  10  Mont.  61 ; 
State  v.  Taylor,  108  N.  C.  196 ;  6  Am.  &  Eng.  Ency.  of  Law, 
348,  §  8.)  Not  only  were  the  votes  in  this  case  cast  for  the 
candidates  for  justices  of  the  Supreme  Court,  by  voting  the 
ticket  of  the  regular  Democratic  party,  so  cast  in  direct  viola- 
tion of  mandatory  provisions  of  the  law  relating  to  the  nomina- 
tion of  candidates  and  the  preparation  of  ballots,  and  are  for  that 
reason  illegal  and  of  no  effect,  but  the  legislature  has  expressly 
provided  in  the  amendatory  act  that  they  shall  not  be  counted. 
(Laws  of  1895,  chap.  810,  §  105  ;  129  N.  Y.  406.)     It  is  urged 
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that  although  the  action  of  the  clerk  was  wrongful,  the  relator 
is  concluded,  since  he  did  not  appeal  to  the  Supreme  Court, 
or  a  justice  thereof,  under  section  88  of  the  Election  Law  of 
1892  (Chap.  680),  to  correct  the  error  in  printing  the 
official  ballots.  This  is  untenable.  (Laws  of  1895,  chap.  810, 
§  86;  Culross  v.  Gibbons,  130  N.  Y.  454.)  Every  ballot  cast 
for  judicial  nominees  by  means  of  the  ticket  in  question  was  a 
marked  ballot.  (Laws  of  1895,  chap.  810,  §§  114,  115,  118  ; 
People  ex  rel.  v.  Bd.  of  Canvasser s,  129  N.  Y.  407.)  Man- 
damus is  the  proper  remedy.  {People  ex  rel.  v.  Bd.  of  Can- 
vassers, 129  N.  Y.  395,  431 ;  People  ex  rel.  v.  Person,  64 
Hun,  327;  Laws  of  1894,  chap.  302;  People  ex  rel.  v.  Rice,. 
129  N.  Y.  460 ;  Laws  of  1892,  chap.  680;  Laws  of  1894, 
chap.  302.) 

Elihu  Root  and  Harrison  S.  Moore  for  respondents.  The 
Supreme  Court  had  not,  in  this  proceeding  against  the  board 
of  county  canvassers,  any  authority  to  require  that  board  to 
give  effect  to  any  matters  of  fact  alleged  by  the  relator,  and 
which  do  not  appear  upon  the  record  before  the  board. 
(Laws  of  1892,  chap.  080,  §  133 ;  Laws  of  1894,  chap.  302  ; 
People  ex  rel.  v.  Rice,  129  N.  Y.  461 ;  People  ex  rel.  v. 
Bd.  of  Canvassers,  126  N.  XY.  392  ;  People  ex  rel.  v.  Shaw, 
64  Hun,  356  ;  133  N.  Y.  493 ;  Kortz  v.  Bd.  of  Canvassers, 
12  Abb.  [N.  C]  84 ;  Deuchler  Case,  12  Abb.  [N.  C]  77,  81 ; 
Matter  of  Woods,  5  Misc.  Rep.  575 ;  People  v.  Cook,  8  N. 
Y.  67.)  The  legality  of  the  county  clerk's  action  in  printing 
the  names  which  he  did  print  in  the  "  Regular  Democratic 
Party  "  column  on  the  Queens  county  official  ballots  cannot 
now  be  inquired  into  in  any  proceeding,  because  that  question 
was  finally  determined  according  to  law  before  the  election. 
(Laws  of  1895,  chap.  810,  §§  56,  86,  88 ;  Laws  of  1892,  chap. 
680,  §  88 ;  Briggs  v.  Bowen,  60  N.  Y.  454 ;  In  re  U.  E.  R. 
R.  Co.,  101  N.  Y.  61,  72.)  Even  if  the  decision  of  the  clerk 
to  print  these  names  in  the  column  in  question  were  erroneous, 
and  if  it  could  be  reviewed  in  this  proceeding,  such  an  error 
would  afford  no  ground  for  rejecting  the  ballots  actually  cast 
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by  qualified  electors.     (Laws  of  1895,  chap.  810,  §§  84-87, 
89,  104,  105,  109,  114.) 

Andrews,  Ch.  J.  This  appeal  is  from  an  order  denying 
the  relator's  motion  for  a  writ  of  mandamus,  requiring  the 
county  board  of  canvassers  of  Queens  county  in  canvassing 
the  votes  cast  in  the  county  at  the  last  general  election  to 
reject  from  the  count  all  votes  cast  for  justices  of  the  Supreme 
Court  at  the  election,  by  means  of  or  by  voting  the  ticket  of 
"  The  Regular  Democratic  Party  of  Queens  County,"  for  the 
reason  that  no  nomination  of  any  candidates  for  those  offices 
was  made  by  the  party  and  that  no  vote  for  any  candidates  for 
those  offices  could  legally  be  cast  by  the  use  of  sucli  ticket. 
The  moving  papers  allege  that  681  votes  of  the  character 
mentioned  were  cast  at  the  election  in  ten  election  districts  of 
Queens'' county  by  the  use  of  the  tickets  of  the  party  named 
for  justices  of  the  Supreme  Court,  whose  names  were  printed 
in  the  column  of  that  party,  and  that  no  nomination  had  been 
made  by  that  party  of  candidates  for  these  offices,  but  it  had 
only  nominated  candidates  for  county  and  local  offices.  They 
further  show  that  in  many  other  election  districts  in  the 
countv  similar  tickets  were  voted,  and  that  u  in  some  instances 
the  ballots  by  which  said  votes  were  cast,  appear  to  have  been 
objected  to  and  are  returned  as  markgd  ballots."  The 
facts  are  undisputed.  The  "Regular  Democratic  Party  of 
Queens  County "  was  a  faction  of  the  Democratic  party, 
and  duly  nominated  local  candidates,  but  made  no  nominations 
for  state  or  judicial  offices.  The  County  clerk,  never- 
theless, having  knowledge  of  the  fact  that  that  party 
intended  to  support  the  candidates  of  the  Democratic  party 
for  6tate  and  judicial  offices,  inserted  in  the  official 
ballot  under  its  party  name  and  emblem,  the  names  of 
those  candidates  as  well  as  the  names  of  the  local  candidates 
it  had  nominated.  We  have  decided  at  the  present  term  in 
the  case  In  re  Madden  that  this  action  of  the  clerk  was  unau- 
thorized, and  that  he  had  no  right  to  insert  in  any  party 
19 
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column  any  names  except  those  of  candidates  duly  nominated 
and  certified  by  6uch  party. 

The  question  is  presented  as  to  the  effect  of  such  unauthor- 
ized action  by  the  county  clerk  upon  the  votes  cast  for  justices 
of  the  Supreme  Court  by  the  use  of  the  tickets  of  the  "  Regu- 
lar Democratic  Party."  No  suggestion  is  made  that  the  per- 
sons who  voted  the  ballots  were  not  duly  qualified  electors. 
The  ballots  used  were  official  ballots,  provided  by  the  county 
clerk,  whose  duty  it  was  under  the  law  to  prepare,  print  and 
distribute  them  to  subordinate  officials,  whose  duty  in  turn 
was  to  place  them  in  the  hands  of  the  inspectors  of  election  of 
each  election  district  in  the  county  for  use  at  the  election. 
The  printed  indorsements,  including  the  authentication  by  the 
county  clerk  required  by  the  Election  Law,  appear  in  due 
form  on  the  outside  of  the  ballots.  The  ballots  were  regular 
in  form  in  every  respect.  There  was  nothing  within  or  upon 
the  ballot  from  which  a  voter  could  know  that  the  ballot  was 
not  made  up  in  exact  conformity  to  the  law.  It  was  impos- 
sible for  him  to  ascertain  from  an  inspection  that  the  candi- 
dates for  state  and  judicial  offices,  printed  in  the  column  of 
the  "Regular  Democratic  Party,"  had  not  been  regularly 
nominated  by  that  party,  or  that  the  clerk,  in  arranging  and 
printing  the  ballot,  had  not  inserted  the  names  with  full 
authority.  The  .effort  in  this  proceeding  is  to  disfranchise 
innocent  voters  because  of  a  latent  defect  in  the  official  ballot 
furnished  by  the  state,  not  discernible  on  inspection,  which 
ballot  they  were  compelled  to  use,  the  defect  consisting  in  the 
unauthorized  insertion  therein  by  a  public  official,  charged 
with  the  duty  of  making  up  and  printing  the  ballots,  of 
names  of  candidates  in  a  party  column  not  duly  nomi- 
nated by  such  party.  The  intention  of  the  voters  who  used 
this  party  column  to  express  their  choice  is  clear  and 
admits  of  no  doubt.  Each  one  received  his  ballot  from  the 
inspectors,  marked  it  with  the  cross  under  the  party  name  and 
emblem  and  returned  it  to  the  inspectors,  by  whom  it  was 
deposited  in  the  box  and  subsequently  counted.  We  can  con- 
ceive of  no  principle  which  permits  the  disfranchisement  of 
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innocent  voters  for  the  mistake  or  even  the  willful  misconduct 
of  election  officers  in  performing  the  duty  cast  upon  them. 
The  object  of  elections  is  to  ascertain  the  popular  will  and 
not  to  thwart  it.  The  object  of  election  laws  is  to  secure  the 
rights  of  duly  qualified  electors,  and  not  to  defeat  them. 
Statutory  regulations  are  enacted  to  secure  freedom  of  choice 
and  to  prevent  fraud,  and  not  by  technical  obstructions  to 
make  the  right  of  voting  insecure  and  difficult.  There  can 
be  no  justification  for  the  claim  in  this  case  to  disfranchise  the 
681  voters  in  Queens  county  who  voted  for  state  and  judicial 
officers  by  using  the  party  ticket  and  emblem  of  the  "  Regular 
Democratic  Party  of  Queens  County,"  unless  by  force  of 
some  imperative  provision  of  statute,  which  admits  of  no 
other  construction.  It  is  claimed  that  such  a  provision  is 
found  in  section  105  of  the  amendatory  act,  chapter  810  of 
the  Laws  of  1895,  which  declares  that  "no  ballot  without  the 
official  indorsement  shall  be  allowed*  to  be  deposited  in  the 
ballot  box  except  as  provided  by  sections  eighty-nine  of  the 
Election  Law,  and  one  hundred  and  nine  of  this  act,  and  none 
but  ballots  provided  in  accordance  with  the  provisions  of  this 
act  shall  be  counted."  This  clause  was  designed  to  enforce 
the  new  system  of  the  official  ballot.  It  prohibits  the  deposit 
as  well  as  the  counting  of  any  but  official  ballots,  or  the 
unofficial  ballots  authorized  to  be  issued  in  the  exigencies  con- 
templated by  section  89  of  the  Election  Law  and  section  109 
of  the  act  of  1895.  The  words  "  none  but  ballots  provided 
in  accordance  with  the  provisions  of  this  act  shall  be  counted," 
plainly  mean  the  ballots  provided  for  use  by  the  public 
officials  charged  with  that  duty  and  substituted  ballots  author- 
ized in  certain  contingencies  to  be  provided  and  used  in 
the  cases  specified  in  the  sections  referred  to.  One  of 
these  sections,  section  89  of  the  Election  Law,  expressly  makes 
it  the  duty  of  a  town  or  city  clerk  to  prepare  substituted  ballots 
where  the  regular  ballots  have  not  been  delivered  or  have  been 
lost  or  destroyed.  The  other  section  referred  to,  section  109 
of  the  law  of  1895,  permits  unofficial  ballots  to  be  used  when 
official  ballots  are  not  provided  or  shall  be  exhausted.     This 
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section  does  not  require  that  the  ballots  authorized  thereby 
shall  be  provided  by  an  official.  If  the  individual  voter  may, 
under  the  section  (as  seems  to  be  the  case),  prepare  his  own 
ballot,  the  word  provided  in  the  clause  quoted  is  not  the  most 
apt  to  embrace  6uch  a  ballot.  But  the  unofficial  ballots* 
authorized  to  be  used,  under  section  109,  are  required  to  be, 
"  as  nearly  as  practicable,  in  the  form  of  the  official  ballot.'* 
In  the  other  cases  some  public  official  provides  the  ballot ; 
under  section  109  the  voter  may  provide  it.  There  is  some 
obscurity  in  the  interpretation  of  the  clause  quoted  from 
section  105,  but  having  in  view  its  main  purpose  to  enforce  the 
use  of  official  ballots,  with  the  exceptions  stated,  the  prohibi- 
tion against  counting,  refers  to  ballots  provided  by  the  state 
and  having  official  sanction,  and  the  unofficial  ballots  author- 
ized by  the  sections  mentioned.  It  is  impossible  to  suppose 
that  the  legislature  used  the  word  provided,  as  synonymous 
with  prepared,  so  as  to  visit  upon  voters  a  forfeiture  of  the 
franchise  if  an  official  should  make  any  departure  in  prepar- 
ing the  ballot  from  the  strict  authority  conferred  upon  him. 
There  is  no  ground  for  claiming  that  the  681  ballots  were 
marked  ballots.  They  were  not  objected  to  on  this  ground 
at  the  canvass  by  the  inspectors  of  election,  and  this  is  essential 
in  order  to  subsequently  raise  the  question.  (Sec.  1 18,  Election 
Law.)  But  if  the  objection  had  been  made  it  would  have  been 
unavailing.  The  681  ballots  as  printed  were  identical  with 
all  the  ballots  cast  at  the  election.  It  might  be  possible,  as  is 
claimed,  to  ascertain  on  a  count  how  many  persons  who  voted 
the  ticket  of  the  Regular  Democratic  Party  voted  for  the 
candidates  for  state  and  judicial  offices  of  the  Democratic 
party,  and  thereby  the  strength  of  the  faction  could  be 
approximately  known.  But  the  same  information  would  have 
been  obtained  if  the  ticket  of  the  Regular  Democratic  Party 
had  contained  only  the  names  of  the  local  candidates  and  the 
voters  had  marked  the  names  of  the  state  and  judicial  candi- 
dates on  the  Democratic  ticket.  A  ballot  furnished  by  the  state 
is  not  a  marked  ballot  within  the  law  because  of  any  irregularity 
in  making  it  up  or  printing  it.     Upon  the  merits,  we  think 
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the  decisions  of  the  courts  below  were  clearly  right.  This 
leads  to  an  affirmance  of  the  order  appealed  from,  and  it 
becomes  unnecessary  to  consider  the  question  whether  under 
the  statute  the  form  of  an  official  ballot  or  any  mistake  of  the 
clerk  in  arranging  or  printing  the  names  of  candidates,  or  as 
to  the  contents  of  a  party  column,  can  be  raised  after  an 
election  has  been  held,  or  the  further  question  whether  a  man- 
damus may  issue  to  compel  a  board  of  canvassers  to  reject 
ballots  regular  on  their  face.  We  leave  these  questions  to  be 
hereafter  determined  in  case  a  necessity  should  arise  for  their 
decision. 

The  order  of  the  General  Term  should  be  affirmed,  with 
costs. 

All  concur. 

Order  affirmed. 


Catharine  C.  Ellerson,  Respondent,  v.  Elizabeth  P. 
Westcott  and  Cora  P.  Ganuno,  Impleaded,  etc., 
Appellants. 

Partition  —  §  1537,  Code  of  Civil  Procedure  —  Voiding  an 
Apparent  Devise.  A  motion  to  amend  the  complaint  in  an  action  of 
partition,  brought  by  an  heir  at  law  of  a  testator  against  a  devisee  in  pos- 
session and  sought  to  be  maintained  under  section  1537  of  the  Code  of 
Civil  Procedure,  by  adding  an  averment  that  the  devisee  caused  the  death 
of  the  testator  by  poison  or  other  means,  is  properly  denied,  as  such  aver- 
ment does  not  show,  or  tend  to  show,  the  fact  required  by  that  section  to 
be  alleged  and  established,  namely,  "  that  the  apparent  devise  is  void/' 

Biggs  v.  Bttlmer  (115  N.  Y.  514),  distinguished. 

Ellerson  v.  Westcott  (88  Hun,  889).  reversed. 

(Argued  December  9,  1895;  decided  January  7,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  23, 1895, 
which  reversed  an  order  of  Special  Term  denying  a  motion 
to  amend  the  complaint. 

The  plaintiff,  claiming  as  one  of  the  heirs  of  her  brother, 
Munroe  Westcott,  who  died  May  9th,  1891,  seized  of  several 
parcels  of  real  estate,  in  November,  1893,  commenced  this 
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action  for  partition.  In  her  complaint  she  alleges  that  she 
and  the  children  of  a  deceased  si>ter  were  the  only  heirs  at 
law  of  her  deceased  brother.  The  complaint  sets  ont  a  paj>er 
purporting  to  be  the  will  of  Monroe  We>tcott„  bearing  date 
April  9th,  1^90,  and  alleges  that  it  had  l>een  admitted  to  pro- 
bate as  his  will  in  the  proper  comity.  By  this  instrument  the 
testator  gives  his  personal  property  remaining  after  payment 
of  his  debts  to  his  wife,  £lizal>eth  Pope  Westcott,  absolutely, 
and  after  making  certain  specific  devises,  gives  the  use  of  all 
the  residue  of  his  real  estate  to  her  for  her  life,  aud  the  remain- 
der after  her  death  to  the  defendant,  Cora  P.  Gaining,  for  the 
founding  and  endowment  of  a  hospital.  It  is  alleged  in  the 
complaint  that  the  two  executors  named  in  the  will,  including 
Elizabeth  Pope  Westcott,  are  in  possession  of  the  real  and  per- 
sonal property  left  by  the  testator,  claiming  possession  as  such 
and  as  devisees  and  legatees  under  the  alleged  will.  The 
original  complaint  based  the  right  of  the  plaintiff  to  bring  the 
action  upon  the  averments  that  the  will  was  not  legally  pub- 
lished ;  that  the  testator  was  incompetent  to  make  a  will ; 
that  it  was  procured  by  the  fraud  aud  undue  influence  of 
Elizabeth  Pope  Westcott  and  Cora  Ganung,  the  executors  and 
principal  beneficiaries  under  the  will ;  that  it  was  void  for 
uncertainty,  and  that  its  provisions  were  in  contravention  of 
the  statute  of  trusts  and  perpetuities. 

The  plaintiff  joined  as  defendants  among  others  the  devisees 
and  legatees  under  the  will  and  the  children  and  heirs  of  her 
deceased  sister,  and  demanded  judgment,  declaring  the  alleged 
will  to  be  void  and  that  it  be  set  aside,  and  that  the  plaintiff 
and  her  nieces,  the  children  of  her  deceased  sister,  be  adjudged 
to  be  lawful  owners  of  the  real  estate  left  by  the  testator,  and 
that  partition  be  decreed,  etc.  After  issue  had  been  joined, 
the  plaintiff  made  a  motion  at  Special  Term  to  amend  her 
complaint,  which  motion  has  given  rise  to  this  appeal.  The 
amendment  sought  was  to  permit  her  to  allege,  in  substance, 
that  the  defendant,  Elizabeth  P.  Westcott,  for  the  purpose  of 
realizing  the  benefits  given  her  by  the  will,  caused  the  death  of 
the  testator  by  the  administration  of  poison  or  by  other  means* 
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The  Special  Term  denied  the  motion,  but  its  order  was  reversed 
by  the  General  Term  and  from  the  order  of  reversal  this 
appeal  is  taken. 

Isaac  II  Maynard  for  appellants.  Plaintiff  cannot  be  per- 
mitted to  set  up  the  cause  of  action  embodied  in  the  proposed 
amendment.  (Code  Civ.  Pro.  §  1537.)  The  appellant,  Mrs. 
Westcott,  never  having  been  indicted  and  convicted  of  the 
crime  of  murdering  her  husband,  the  testator,  cannot  be 
required,  as  she  would  if  this  amendment  is  allowed,  to  answer 
to  a  capital  crime,  without  presentment  or  indictment  of  a 
grand  jury,  in  violation  of  the  guaranty  of  both  the  State  and 
Federal  Constitutions.  (23  Abb.  [N.  C]  453,  454.)  The 
allegations  by  means  of  which  it  was  attempted,  by  the  pro- 
posed amendment,  to  introduce  this  new  cause  of  action,  are 
insufficient  for  that  purpose.  (23  Abb.  [K".  C]  453.)  .If  the 
proposed  amendment  is  allowed  the  complaint  will  contain 
causes  of  action  which  will  be  inconsistent  with  each  other, 
and,  therefore,  the  complaint  wTould,  upon  its  face,  be 
demurrable.  (Code  Civ.  Pro.  §  484.)  The  proposed  new 
cause  of  action,  if  introduced  into  the  complaint,  would  ren- 
der it  demurrable  because  it  does  not  affect  all  the  parties  to 
the  action.  {Nichols  v.  IJretc\  94  N.  Y.  22;  Goldberg  v. 
Utley,  60  X.  Y.  427;  Wiles  v.  Suydam,  64  N.  Y.  173;  Zorn 
v.  Zorn,  38  Hun,  67.) 

A.  D.  Wales  for  respondent.  The  amendment  desired  is 
literally  covered  by  section  1537  of  the  Code.  {Itiggs  v. 
Palmer,  115  N.  Y.514 ;  Hall  v.  Hall,  13  Hun,  306 ;  81  N. 
Y.  130 ;  Code  Civ.  Pro.  §§  1538,  1542.)  Section  1537  of  the 
Code  of  Civil  Procedure  is  not  a  limitation  upon  the  powTer 
to  bring  partition  actions  by  plaintiffs  out  of  possession  to  the 
peculiar  case  provided  for  by  this  section.  (  Weston  v.  Stodr 
dard,  137  N.  Y.  127 ;  Code  Civ.  Pro.  §§  1537, 1543.)  Under 
section  1537  the  whole  question  of  the  will  is  properly 
involved.  We  are  not  asking  to  allege  a  new  cause  of  action, 
nut  simply  to  modify  the  cause  of  action.  {Hammond  v. 
Cockle,  2  Hun,   495.)     The  decision  of  the  Special  Term  is 
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erroneous.  (  Weston  v.  Stoddard,  137  N.  Y.  119  ;  Collin*  r. 
Collins,  36  N.  Y.  S.  K.  591 ;  131  N.  Y.  648 ;  La  Tourette  v. 
Decker,  45  N.  Y.  S.  K.  78 ;  Hammond  v.  Cockle,  2  Hun, 
495  ;  Hewlett  v.  Wood,  62  N.  Y.  75.)  The  allegations  added 
by  the  amended  complaint  involve  the  consideration  of  equi- 
table principles  only.  It  is  a  general  principle  that  a  court  of 
equity  once  having  jurisdiction  will  dispose  of  all  questions 
arising  in  the  action  and  prevent  a  multiplicity  of  suits. 
(Beach  on  Mod.  Eq.  Juris.  §  22  ;  Hosford  v.  Merwin,  5  Barb. 
52;  Scott  v.  Guernsey,  60  Barb.  178;  Hammond,  v.  Cockle, 
2  Hun,  495 ;  Weston  v.  Stoddard,  137  N.  Y.  128.)  The 
policy  of  the  law  unquestionably  is  to  try  all  the  issues  and 
all  possible  questions  of  title  involved  in  an  action  of  parti- 
tion, so  that  the  judgment  will  indeed  be  a  final  one.  {Shan- 
non  v.  Pickell,  28  K  Y.  S.  K.  464 ;  Bell  v.  Gittere,  30  N. 
Y.  S.  K.  219 ;  Hayerty  v.  Andrews,  4  Civ.  Pro.  Hep.  323 ; 
94  N.  Y.  195  ;  Weston  v.  Stoddard,  137  N.  Y.  119.)  The 
appellants  claimed  at  General  Term  that  "  in  a  civil  action 
where  there  has  been  no  conviction  of  the  defendant  the 
court  would  not  have  the  right  to  deprive  the  accused  of  life, 
liberty  or  property."  This  is  untenable.  (Code  Civ.  Pro. 
§§  384, 1899,  1902,'  3343  ;  Gordon  v.  HostetUr,  37  N.  Y.  105  ; 
Penal  Code,  §  710;  Biggs  v.  Palmer,  115  N.  Y.  514.) 

Andrews,  Ch.  J.  The  plaintiff  and  the  defendants,  Eliza- 
beth P.  Westcott  and  Com  P.  Ganung,  were  never  tenants  in 
common  or  joint  tenants  of  the  real  property  sought  to  be 
partitioned.  The  plaintiff  claims  title  as  one  of  the  heirs  at 
law  of  the  testator,  Munroe  Westcott.  The  record  title  is 
by  the  will  in  the  defendants  named  and  others.  If  the  will  - 
is  given  full  effect,  the  plaintiff  has  no  title  to  or  interest  in 
the  land.  The  land,  at  the  commencement  of  the  action,  was 
in  the  possession  of  the  executors  in  their  character  as  such,  or 
as  devisees  under  the  will. 

The  action  of  partition  is  given  when  two  or  more  persons 
hold  and  are  in  possession  of  real  property  as  joint  tenants  or 
tenants  in  common.     (Code,  §  1532.)     The  plaintiff  not  being 
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in  possession,  and  not  sustaining  the  relation  of  tenant  in  com- 
mon or  joint  tenant  to  the  defendants  who  were  in  posses- 
sion, cannot  maintain  an  action  for  partition  unless  by 
reason  of  the  exception  contained  in  section  1537  of  chap- 
ter 14,  title  1,  article  2  of  the  Code,  relating  to  actions 
for  partition.  That  section  is  as  follows:  "  A  person  claiming 
to  be  entitled  as  a  joint  tenant  or  a  tenant  in  common,  by  rea- 
son of  being  an  heir  of  a  person  who  died  holding,  and  in  pos- 
session of,  real  property,  may  maintain  an  action  for  the 
partition  thereof,  whether  he  is  in  or  out  of  possession,  not- 
withstanding an  apparent  devise  thereof  to  another  by  the 
decedent  and  possession  under  such  devise.  But  in  such  an 
action  the  plaintiff  must  allege  and  establish  that  the  apparent 
devise  is  void."  This  section  is  a  substantial  re-enactment  of 
section  2  of  chapter  238  of  the  Laws  of  1853,  entitled  "  An  act 
relative  to  disputed  wills/'  If  the  fact  stated  in  the  proposed 
amendment,  to  the  effect  that  the  defendant  Elizabeth  P. 
Westcott  caused  the  death  of  the  testator  by  poisoning  or 
other  felonious  means  to  enable  her  to  come  into  possession  of 
the  estate  devised  to  her,  would,  if  proved,  make  the  devise 
to  her  void,  the  court  had  power  to  permit  the  amendment  to 
be  made  and  the  denial  of  the  motion  at  Special  Term,  which 
was  put  on  the  want  of  power,  was  erroneous.  If,  on  the 
other  hand,  conceding  that  the  fact  sought  to  be  introduced 
by  amendment  was  true,  nevertheless  the  devise  to  the  testa- 
tor's wife  was  not  thereby  rendered  void,  the  issue  tendered 
could  not  be  tried  in  a  partition  action.  The  plaintiff  relies 
upon  the  case  of  liiygs  v.  Palmer  (115  N.  Y.  514)  as  estab- 
lishing that  where  a  legatee  or  devisee  under  a  will,  to  prevent 
a  revocation  or  to  anticipate  the  enjoyment  of  the  benefit  con- 
ferred, puts  the  testator  to  death,  the  felonious  act  makes  the 
legacy  or  devise  void.  We  think  this  contention  is  not  justi- 
fied by  that  case.  That  was  an  action  by  an  heir  at  law  of  a 
testator  against  a  devisee  and  legatee  who  had  murdered  the 
testator  to  obtain  the  possession  of  the  property  given  him  by 
the  will,  to  cancel  the  provisions  for  his  benefit  and  to  have 
it  adjudged  that  he  was  not  entitled  to  take  under  the 
20 
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will  or  to  share,  as  distributee  or  otherwise,  in  the  estate 
of  the  testator,  and  the  relief  was  granted.  But  the 
court  did  not  decide  that  the  will  was  void.  A  will 
may  be  void  for  many  reasons.  It  may  not  have  been 
executed  with  the  forms  required  by  law.  It  may  dis- 
pose of  the  property  upon  limitations  in  contravention  of  law. 
The  testator  may,  by  reason  of  alienage  or  other  incapacity, 
be  incapable  of  making  a  will.  The  statute  may  interpose  a 
prohibition  against  devises  or  bequests  to  certain  persons  or 
corporations  or  affix  limitations,  and  wills  made  in  violation 
of  the  statute  will  be  void  either  in  whole  or  partially.  {Hall 
v.  Hall,  81  K  Y.  130.)  A  will  may  be  procured  by  fraud  or 
undue  influence,  and  if  this  is  established  the  will  is  void 
because  it  is  not  in  law  the  act  of  the  testator. 

But  the  case  presented  by  the  fact  sought  to  be  introduced 
by  the  amendment  to  the  complaint  in  this  action  does  not 
show,  or  tend  to  show,  that  the  will  was  void.  It  alleges 
neither  incompetency  on  the  part  of  the  testator,  nor  any 
defect  in  the  execution  of  the  will,  nor  that  the  devise  to  the 
testator's  wife  was  in  contravention  of  any  statute,  nor  that  it 
was  procured  by  fraud  or  undue  influence,  nor  that  the  wife 
was  under  any  incapacity  to  take  and  hold  property  by  will. 
If  the  fact  sought  to  be  incorporated  in  the  complaint  can  be 
established,  R'iggs  v.  Palmer  is  an  authority  that  a  court  of 
equity  will  intervene  and  deprive  her  of  the  benefit  of  the 
devise.  It  will  defeat  the  fraud  by  staying  her  hand  and 
enjoining  her  from  claiming  under  the  will.  But  the  devise 
took  effect  on  the  death  of  the  testator  and  transferred  the 
legal  title  and  right  given  her  by  tho  will.  Tho  relief  which 
may  be  obtained  against  her  is  equitable  and  injunctive.  The 
court  in  a  proper  action  will,  by  forbidding  the  enforcement 
of  a  legal  right,  prevent  her  from  enjoying  the  fruits  of  her 
iniquity.  It  will  not  and  cannot  set  aside  the  will.  That  is 
valid,  but  it  will  act  upon  facts  arising  subsequent  to  its  exe- 
cution and  deprive  her  of  the  use  of  the  property.  The  civil 
law  debarred  one  who  procured  the  death  of  another  from 
succeeding  to  his  estate,  either  as  testamentary  heir   or   by 
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inheritance,  on  the  ground  that  he  was  unworthy.  Domat 
says,  he  shall  be  deprived  of  the  inheritance  (Part  2,  book  1, 
title  1,  §  3),  and  in  the  Code  Napoleon,  section  627,  such  a  per- 
son is  classed  among  those  "  unworthy  to  succeed,  and  as  such 
excluded  from  succession."  This  was  one  of  the  penalties  for 
his  misconduct.  It  operated  to  exclude  him  from  the  benefit 
of  the  devise  on  the  principle  that  by  his  conduct  he  had 
debarred  himself  from  claiming  it. 

The  conclusion  reached  makes  it  unnecessary  to  determine 
the  question  argued,  whether  a  trial  and  conviction  for  the 
crime  is  a  condition  precedent  to  the  invoking  the  application 
of  the  doctrine  of  Riggs  v.  Palmer  in  an  action  to  debar  a 
devisee  from  taking  under  the  will  of  the  person  whose  death 
he  is  charged  to  have  feloniously  caused.  It  is  proper  to  state 
that  the  issue  sought  to  be  introduced  in  this  case  was  tried 
before  the  surrogate  on  the  probate  of  the  will,  and  that  the 
answering  affidavits  used  on  the  motion  to  amend,  deny  in 
the  strongest  terms  the  charge  made  against  the  wife.  The 
only  question  before  us  is  one  of  statutory  construction.  Wc 
have  no  concern  with  the  question  whether  it  would  or  would 
not  be  proper  to  permit  the  trial  of  the  issue  sought  to  be 
made  in  an  action  of  partition.  The  statute  is  our  only  guide, 
and  having  reached  the  conclusion  that  the  facts  alleged,  if 
true,  did  not  make  the  will  void,  the  statutory  condition  does 
not  exist  which  enables  the  plaintiff  to  bring  that  issue  ,into 
this  case.  It  is  quite  true  that  the  scope  of  the  action  of  par- 
tition has  been  greatly  enlarged  by  recent  legislation  (see 
Weston  v.  Stoddard,  137  N.  Y.  127),  but  section  1537 
excludes  by  necessary  implication  a  contest  in  partition 
between  a  plaintiff  claiming  as  heir  and  a  devisee  in  possession, 
except  when  the  "  apparent  devise  is  void,"  and  this  is  not 
that  case. 

This  leads  to  a  reversal  of  the  order  of  the  General  Term 
and  an  affirmance  of  the  order  of  the  Special  Term,  with 

C06tS. 

All  concur. 
Ordered  accordingly 
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The  People  of  the  State  of  New  York  ex  rel.  Fred  P. 
Fonda,  Appellant,  v.  Levi  P.  Morton,  Charles  T.  Saxton 
and  Hamilton  Fish,  Trustees  of  Public  Buildings,  and 
Frederick  P.  Easton,  Superintendent  of  Public  Buildings, 
Respondents. 

Public  Employment  —  Honor  ably  Discharged  Soldiers  and  Sail- 
ors —  Power  of  Removal  —  Notice  and  Hearing.  The  effect  of  the 
act  giving  a  preference  in  public  appointments  and  employments  to 
honorably  discharged  Union  soldiers  and  sailors,  and  making  the  appointees 
irremovable  except  "for  incompetency  and  conduct  inconsistent  with" 
the  positions  held  by  them  (Chap.  312,  Laws  of  1884,  as  amended  by 
•chap.  716,  Laws  of  1894),  is  to  leave  it  to  the  removing  power  lo  determine 
whether  the  facts  exist  which  authorize  a  removal,  subject  to  responsi- 
bility for  any  willful  or  perverse  action ;  and  no  notice  or  opportunity  to 
be  heard  is  required  to  be  given  to  the  person  whose  removal  is  contem- 
plated before  the  power  can  be  exercised. 

(Argued  November  25,  1895;  decided  January  7.  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  24,  1895, 
which  affirmed  an  order  of  the  Special  Term  denying  relator's 
motion  for  a  writ  of  peremptory  mandamus. 

Franklin  M.  Danaher  for  appellant.  Relator  had  a  vested 
right  to  hold  his  position  unless  removed  for  cause  in  the 
manner  prescribed  by  statute.  (Laws  of  1886,  chap.  413; 
Laws  of  1887,  chap.  195  ;  Laws  of  188S,  chap.  269  ;  Laws  of 
1889,  chap.  569;  Laws  of  1890,  chap.  84;  Laws  of  1891, 
<jhap.  144;  Laws  of  1892,  chap.  324;  Laws  of  1893,  chaps. 
227,  414;  Laws  of  1894,  chaps.  654,  716;  Laws  of  1895, 
<jhap.  807;  Mechem  on  Pub.  Officers,  §§  450,  452,  455.) 
The  act  of  the  defendants  in  removing  relator  from  his 
employment,  without  due  process  of  law,  without  formulated 
charges  against  him,  without  notice  to  him  of  the  accusations, 
if  any,  and  without  a  hearing  of  the  evidence  in  support  of 
the  charges,  and  without  an  opportunity  being  given  to  him 
of  making  a  defense,  is  absolutely  null  and  void,  even  though 
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the  statute  does  not  provide  for  notice  and  hearing  before 
removal.     (Const.   X.  Y.  art.  1,  §  6 ;  People  v.  Whitlock,  92 
X.  Y.  198 ;  Cooley's  Const.  Lim.  [6th  ed.]  431 ;  Stuart  v. 
Paltrier,  74  X.  Y.  190 ;  Dixon  v.  Holden,  L.  E.  [7  Eq.]  488  ; 
Townshend  on  Libel  &  Slander  [4th  ed.],  G90 ;  Starkie  on 
Slander  &  Libel,  18  ;  Rattigan  on  Juris.  100,  104  ;  Connor  w 
Mayor,  etc.,  5  X.  Y.  295  ;  1  Austin's  Juris.  401,402  ;  2  Aus- 
tin's Juris,  978,  979 ;  Holland's  Juris.    [7th  ed.]   82,  85,  87> 
118,  121,  125  ;  Ex  parte  Garland,  4  Wall.  333  ;  Bagg's  Casey 
11  Coke,  99 ;  Dillon,  on   Mun.  Corp.   [4th  ed.]    333,  §  250  \ 
People  ex  rel.  v.  Martin,  13  Misc.  Rep.  22 ;  People  ex  rel.  \\ 
Fire  Comrs.,  106  X.  Y.  64  ;  People  ex  rel.  v.  Comrs.,  103  X. 
Y.  370 :  Page  v.  Hardin,  8  B.  Mon.  672  ;  Eg  parte  Henna ny 
13  Pet.  [U.  S.]  20  ;  Hole  v.  Henderson,  4  Dev.  [X.  C]  1  ; 
Zeig/una/iY.  Sutherland,  3  S.  &  R.  145;  Dullamx.  Wilson^ 
53  Mich.  392  ;  State  ex  rel.  v.  City  <tf  St,  Louis,  90  Mo.  19  ; 
Fieldv.  Comm.,  32  Penn.  St.  478 ;  Comm.v.  Slifer,  1  Casey,  23; 
In  re  Willard*  4  R.  I.  601 ;  Hare  v.  Bd.  Police,  142  Mass.  93  ; 
Phillips  v.   Boston,  150  Mass.  492;  Murdoch  v.  Phillip* 
Academy,  12  Pick.  244;  People  ex  rel.  v.  St.  Franciscus,  24 
How.  Pr.  216 ;  In  re  Nichoh,  57  How.  Pr.  405 ;  State  v. 
Trustees,  5  Ind.  77 ;  State  v.  Common  Council,  9  Wis.  254.) 
Chapter  716  of  the  Laws  of  1894,  section  1,  gives  an  honorably- 
discharged  soldier,  wrongfully  removed  from  his  employment 
in  the  state  service,  a  remedy  for  his  restoration  by  mandamus* 
(Laws  of  1884,  chap.  312 ;  Laws  of  1887,  chap.  464,  §  2;  Peo- 
ple ex  rel.  v.  Lathrop,  142  X.  Y.  113 ;  People  v.  Suprs.,  43  X. 
Y.  130  ;  People  v.  Suprs.,  70  X.  Y.  236 ;  People  v.  Stevens,  5 
Hill,  616.)    Independent  of  this  statute,  relator  has  a  remedy  by- 
mandamus  for  restoration  to  his  employment.    {People  ex  rel% 
v.  Lathrop,  142  X.  Y.  113 ;  People  ex  rel.  v.  French,  102  X.  Y. 
583-586 ;  PeopU  ex  rel.  v.  Board  of  Police,  35  Barb.  527 ; 
People  ex  rel.  v.  French,  12  Hun,  255;  People  ex  rel.  \\ 
Board  of  Police,  9  Abb.  Pr.  269 :  People  ex  rel.  v.  Man-* 
fling,  16  X.  Y.  Supp.  604 ;  People  ex  rel.  v.  Russell,  76  Hun> 
146 ;  In  re  Sullivan,  55  Hun,  285 ;  In  re  Wortman,  22  Abb. 
[X.  C]  138 ;  People  ex  rel.  v.  Bardin,  7  X.  Y.  Supp.  1 23 ;  In  re 
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Torney,  7  Misc.  Rep.  260 ;  People  v.  Scrugham,  20  Barb.  302 ; 
People  v.  Sutton,  88  Hun,  173.)  The  fact  that  the  relator 
Las  a  cause  of  action  against  the  appointing  power  for  dam- 
ages does  not  deprive  him  of  his  right  to  a  mandamus  ;  the 
statute  intended  to  provide  a  cumulative,  less  expensive  and 
more  speedy  remedy,  and  is  mandatory.  {People  v.  Suprs.,  70 
X.  Y.  229  ;  Adriance  v.  Suprs.,  12  How.  Pr.  224 ;  People  v. 
Taylor,  30  How.  Pr.  78 ;  People  v.  Cterk,  3  Abb.  Pr.  309, 
521 ;  People  v.  Mayor,  10  Wend.  393.)  Relator  has  no  other 
specific  remedy ;  quo  warranto  will  fnot  lie ;  the  position  of 
orderly  in  the  maintenance  department  of  the  public  buildings 
in  this  state  is  an  employment,  not  a  public  office.  (Laws 
of  1893,  chap.  227,  §  3;  People  ex  rel,  Donahue  v.  French, 
12  Hun,  256 ;  Sullivan  v.  Mayor,  etc..  53  K  Y.  652  ;  47  How. 
491 ;  Shanly  v.  Brooklyn,  30  Hun,  396 ;  McDonald  v. 
Mayor,  etc.,  33  Hun,  89  ;  Holley  v.  Mayor,  etc.,  59  K  Y.  170  ; 
Brennan  v.  Mayor,  etc.,  62  N.  Y.  368 ;  Comm.  v.  Dearborn, 
15  Mass.  125;  People  v.  HilU,  1  Lans.  202;  State  v. 
Champlain,  2  Bailey  [S.  C],  220 ;  People  ex  rel.  v.  Sutton, 
88  Hun,  173 ;  People  ex  rel  v.  Bd.  Suprs.,  9  Abb.  Pr.  270 ; 
Code  Civ.  Pro.  §§  1949,  1956 ;  People  ex  rel,  v.  Go&tting,  133 
N.  Y.  570  ;  88  Hun,  175  ;  People  v.  State,  2  Barb.  398 ; 
People  ex  rel.  v.  Board,  9  Abb.  Pr.  257  ;  Nichols  v.  McLean, 
101  N.  Y.  527;  PeopU  v.  Scrugham,  20  Barb.  302  ;  PeopU 
v.  Stevens,  5  Hill,  616  ;  King  v.  Corporation,  etc.,  6  East, 
356;  2  Spellman  on  Ext.  Relief,  1123;  Merrill  on  Man. 
§§  51,  53.) 

Henry  C.  Nevitt  for  respondents.  If  appellant  has  any 
right  to  relief,  it  cannot  be  brought  about  by  mandamus. 
{People  ex  rel,  v.  Lathrop,  142  X.  Y.  113;  In  re  Torney,  7 
Misc.  Rep.  260 ;  People  v.  Wendell,  57  Hun,  362 ;  Merrill 
on  Mandamus,  §§  42,  201,  213  ;  2  Johns.  Cas.  72 ;  103  U.  S. 
794 ;  Ex  parte  Burt  is,  103  IT.  S.  238 ;  74  N.  Y.  443  ;  11  Abb. 
Pr.  20.)  No  notice  of  charges  was  necessary  to  be  given  the 
appellant  before  he  could  be  dismissed.  {People  v.  Saratoga 
Springs,  54  Hun,  16;  Mechem  on  Public  Officers,  §§  450, 
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454;  JJtibnc  v.  Voss,  19  La.  Ann.  210;  Lowe  v.  Corn.,  3 
Mete.  (Ky.)  237;  Com.  v.  Shaver,  3  AV.  &  S.  (Penn.)  338; 
State  v.  Doherty,  25  La.  Ann.  119  ;  State  v.  Brown,  1  Wis. 
513;  Patten  v.  Vaiif/h,  39  Ark.  215;  ftVy  #/*  Hoboken  v. 
G"<n\  27  N.  J.  L.  205  ;  149  Mass.  443  ;  Statfwfe  v.  Com,  Conn., 
0  Wis.  254:  State  v.  MeGanj,  21  Wis.  490,  498  ;  89  Mich. 
02;  People  ex  rel.  v.  Lathrop,  142  X.  Y.  113  ;  People  ex  rel. 
v.  Rohh,  126  X.  Y.  180  ;  nV^/H  v.  #<w/v7,  26  X.  Y.  S. 
R.  765,  766;  />/>/<>  v.  Sfcwf,  11  Abb.  Pr.  17;  35  Barb.  264; 
People  ex  rd.  v.  Coiars.,  92  X.  Y.  191 ;  Laws  of  1873,  chaps. 
335,  491 ;  Laws  of  1*88,  chap.  119 ;  Laws  of  1890,  chap.  G7; 
Meehem  on  Pub.  Officers,  £  445  ;  People  v.  Roberts,  126  X. 
Y.  ISO;  People  v.  Lathrop,  142  X".  Y.  116.) 

Andrews,  Ch.  J.  The  relator,  an  honorably  discharged 
Union  soldier,  was  appointed  on  the  29th  of  January,  1888, 
an  orderly  in  the  capitol  at  Albany,  at  a  salary  of  $60  a 
month,  and  continued  to  act  as  orderly  until  the  28th  of 
February,  1895,  when  he  was  discharged  by  the  superintend- 
ent of  public  buildings,  with  the  approval  of  the  trustees,  con- 
sisting of  the  governor  of  the  state,  the  lieutenant-governor 
and  the  speaker  of  the  assembly.  His  duties  were  to  wash 
and  clean  floors  and  to  act  as  policeman  and  guide  in 
the  capitol.  After  his  discharge  he  applied  for  a  peremptory 
writ  of  mandamus  directing  his  reinstatement  in  his  position, 
claiming  that  his  discharge  was  unlawful.  It  appeared  from 
the  return  to  his  application  that  he  was  discharged  for  cause, 
or,  as  stated  therein,  for  u  incompetency  and  conduct  incon- 
sistent with  said  position/'  The  relator,  without  denying  the 
fact  so  alleged  in  the  return,  insisted,  notwithstanding  that  he 
was  entitled  to  the  peremptory  writ,  and  the  fact  so  returned 
must  be  taken  as  true  in  this  proceeding.  The  discharge  of 
the  relator  was  not  preceded  by  formal  charges  or  by  notice 
to  the  relator,  or  an  opportunity  to  be  heard  as  to  the  cause 
of  his  dismissal.  This  presents  the  only  question  in  the  case, 
whether  the  relator  was  entitled  to  a  notice  and  hearing  before 
lie  could  be  removed.     Bv  section  4,  subd.  3  of  the  Public 
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Building  Law,  chapter  227  of  the  Laws  of  1893,  which  was  a 
substantial  re-enactment  of  chapter  349  of  the  Laws  of  1883, 
•  the  superintendent  of  public  buildings  is  authorized,  "  subject 
to  approval  of  the  trustees,  to  appoint  all  persons  necessary 
in  the  maintenance  department  of  the  public  buildings  aud 
grounds  under  his  charge,  and  suspend  and  remove  any  of 
them,  and  prepare  rules  and  regulations  for  their  government." 
In  the  appropriation  bills  passed  by  the  legislature  in  each 
successive  year,  commencing  w,ith  1886,  there  was  inserted  in 
the  clause  making  an  appropriation  for  the  care  of  the  public 
buildings,  the  salary  of  the  superintendent,  and  the  services  of 
orderlies  and  watchmen  and  other  expenses,  a  proviso  that  the 
orderlies  and  watchmen  who  should  receive  any  portion  of  the 
money  so  appropriated  "  shall  be  persons  who  are  citizens  of 
the  state  of  New  York,  and  who  served  in  the  Union  army  or 
navy  during  the  late  war,  and  have  been  honorably  discharged 
therefrom  ;  and  such  honorably  discharged  persons  shall  not 
be  subject  to  civil  service  rules  of  examination."  (Laws 
of  1886,  p.  650.)  If  there  was  no  other  legislation  affect- 
ing the  present  question,  the  right  to  discharge  orderlies 
employed  in  the  capitol,  summarily,  would  admit  of  no 
question.  The  power  to  remove  employees  is  given  in 
express  terms  by  the  Public  Building  Act  to  the  superin- 
tendent, with  the  approval  of  the  trustees,  without  quali- 
fication ;  and  even  in  the  absence  of  such  specific  power, 
the  rule  is  well  settled  that  the  power  to  appoint  to  the  pub- 
lic service  carries  with  it  to  the  appointing  power,  in  the 
absence  of  limiting  words,  or  of  a  fixed  term,  the  right  to 
remove  the  appointee  at  pleasure.  (People  ex  rel.  Cline  v. 
Roll,  126  N.  V.  180,  and  cases  cited.) 

But  the  relator  relies  upon  chapter  716  of  the  Laws  of  1894, 
which  was  an  act  amending  chapter  312  of  the  Laws  of  1884, 
entitled  "An  act  respecting  the  employment  of  honorably  dis- 
charged Union  soldiers  and  sailors  in  the  public  service  of  the 
state  of  New  York,"  as  containing  a  limitation  upon  the  power 
of  removal  of  Union  soldiers  and  sailors  employed  in  the  pub- 
lic  service,  applicable  to  the  position  of  the  relator.     The 
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original  act  of  1884  related  to  preferences  in  public  employ- 
ment only,  and  declared  that  honorably  discharged  Union  sol- 
diers and  sailors,  not  incapacitated  and  possessing  the  requisite 
qualifications,  should  be  preferred  for  appointment  and  employ  - 
j  ment  in  the  public  departments  and  upon  all  public  works  of 

!  the  state.     This  act  was  amended  by  chapter  464  of  the  Laws 

j  of  1887  by  extending  it  so  as  to  subject  cities,  towns  and  vil- 

lages to  the  same  rule,  and  a  section  was  added  enjoining  upon 
all  officials  and  persons  possessing  the  power  of  appointment, 
a  faithful  compliance  with  the  act.  The  obligation  to  give 
preference  was  after  the  passage  of  the  original  act  and  the 
amendment  of  1887,  and  cognate  acts,  sought  to  be  enforced 
i  in  the  courts  by  Union  soldiers,  applicants  for  appointment  to 

j  public  office ;  among  others  by  an  applicant  for  the  office  of 

superintendent  of  -public  works  of  a  village  (People  ex  rel. 
i  Lochwood  v.  Saratoga  Springs,  54  Hun,  16) ;  for  employment 

as  court  crier  (People  ex  rel.  Ballou  v.  Wendell,  57  id.  362) ;  for 
the  office  of  village  attorney  (People  ex  rel.  Hall  v.  Village  of 
Little  Falls,  29  N.  Y.  S.  K.  723) ;  collector  of  taxes  (People  ex 
rel.  Stephens  v.  Ithaca,  30  id.  52) ;  health  inspector  (People  ex 
rel.  Snyder  v.  Summers,  Id.  614),  and  in  other  cases.  These 
attempts  generally  failed.  The  relator  in  such  an  application 
could  not  show  that  he  was  entitled  in  preference  to 
other  Union  soldiers,  and  the  decision  of  the  appoint- 
ing power  as  to  fitness,  actual  or  relative,  must  gen- 
erally from  the  nature  of  the  case  be  final.  This  court, 
in  People  ex  rel.  GAffin  v.  Zathrop  (142  K  Y.  113), 
had  occasion  to  consider  whether  the  act  of  1884,  giving 
preferences  in  public  employments  to  Union  soldiers  and 
sailors,  limited  the  power  of  removal  of  a  Union  soldier,  who 
held  a  public  employment,  and  the  court  held  that  it  affixed  no 
restriction  on  this  power,  and  in  no  way  affected  the  power  of 
removal,  as  it  existed  independently  of  the  act.  The  amend- 
ment of  1894  for  the  first  time  introduced  into  the  act  a 
restriction  on  the  power  of  removal  of  Union  soldiers  and 

sailors  employed  in  the  public  service.    The  first  section  of  the 
21 
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act  of  1884  was  amended  so  as  to  read  as  follows  :  "  Section 
1.  In  every  public  department  and  upon  all  the  public  works 
of  the  state  of  New  York,  and  of  the  cities,  towns  and  vil- 
lages thereof,  and  also  in  non-competitive  examinations  under 
the  civil  service  rules,  laws  or  regulations  of  the  6ame, 
wherever  they  apply,  honorably  discharged  Union  soldiers 
and  sailors  shall  be  preferred  for  appointment  and  employ- 
ment ;  age,  loss  of  limb  or  other  physical  impairment  which 
does  not  in  fact  incapacitate,  shall  not  be  deemed  to  disqualify 
them,  provided  they  possess  the  business  capacity  necessary  to 
discharge  the  duties  of  the  position  involved.  And  in  all 
cases  the  person  having  the  power  of  employment  or  appoint- 
ment, unless  the  statute  provides  for  a  definite  term,  shall 
have  the  power  of  removal  only  for  incompetency  and  con- 
duct inconsistent  with  the  position  held  by  the  employee  or 
appointee :  and  in  case  of  such  removal  or  such  refusal  to 
allow  the  preference  provided  for  in  this  act  of  and  for  any 
such  honorably  discharged  Union  soldier,  or  sailor,  or  marine, 
for  partisan,  political,  personal  or  other  cause  except  incom- 
petency and  conduct  inconsistent  with  the  position  so  held, 
such  soldier,  sailor  or  marine  so  wrongfully  removed  or 
refused  such  preference,  shall  have  a  right  of  action  in  any 
court  of  competent  jurisdiction  for  damages  as  for  an  act 
wrongfully  donfe,  in  addition  to  the  existing  right  of  man- 
damus ;  the  burden  of  proving  such  incompetency  and  incon- 
sistent conduct  as  a  question  of  fact,  shall  be  upon  the  defend- 
ant. But  the  provisions  of  this  act  shall  not  be  construed  to 
apply  to  the  position  of  private  secretary  or  deputy  of  any 
official  or  department,  or  to  any  other  person  holding  a 
strictly  confidential  position."  It  is  apparent  that  the  legis- 
lation culminating  in  the  act  of  1804  has  nothing  primarily  to 
do  with  what  is  called  the  civil  service  system.  It  was 
intended  to  create  a  privileged  class  entitled  to  preferential 
employment  in  subordinate  positions  in  the  public  service,  the 
foundation  of  the  preference  being  meritorious  service  as 
soldiers  and  sailors  in  the  war  for  the  preservation  of  the 
Union.     The  original  act,  which  provided  for  a  preference 
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only  in  the  original  appointment  or  employment,  but  gave  no 
security  of  tenure,  was  supplemented  in  this  respect  by  the 
amendment  of  1894.  The  legislation  as  it  now  stands  not 
only  gives  a  preference  in  public  appointments  and  employ- 
ments to  Union  soldiers  and  sailors,  but  makes  the  appointees 
irremovable  except  upon  the  particular  grounds  specified. 
The  removal  clause  was  intended  to  prevent  interference  with 
their  tenure  for  political  or  partisan  or  personal  reasons.  But 
the  statute  recognized  the  principle  that  incompetent  persons, 
or  those  whose  conduct  was  inconsistent  with  the  discharge  of 
their  duties,  should  not  be  retained  in  the  public  service,  how- 
ever meritorious  their  prior  service  may  have  been.  The 
statute  operates  as  a  limitation  upon  the  power  of  removal, 
which  must  be  observed  by  the  officers  or  body  having  the 
appointing  power,  and  it  enacts  special  remedies  for  its 
violation. 

In  the  present  case  the  removal  was  made  for  the  cause 
specified  in  the  statute,  and  nothing  appears  upon  the  record 
tending  to  show  that  the  power  was  not  exercised  in  good 
faith  and  in  the  public  interest.  The  claim  that  the  relator  * 
was  entitled  to  prior  notice  and  hearing  is  not  supported  by 
any  language  in  the  act.  If  he  was  so  entitled  it  results  from 
some  general  rule  of  law  implied  from  the  fact  that  the  power 
of  removal  was  not  unrestricted,  but  could  only  be  exercised 
for  the  causes  specified.  It  is  important  to  notice  the  scope 
of  such  an  implication  if  it  exists  under  the  statute  in  ques- 
tion. The  act  applies  to  employees  of  every  grade  in  the 
public  service  or  on  the  public  works  of  the  state  and  the  cities, 
towns  and  villages  thereof.  The  preference  is  given  not  only 
in  clerical  or  other  subordinate  positions,  but  to  every  person 
seeking  public  employment  as  a  laborer  on  the  canals  or  on 
the  ctreets  of  a  city,  or  in  any  capacity  however  humble.  If 
employment  once  secured  can  only  be  terminated  after  a 
notice  and  hearing  and  something  akin  to  a  formal  adjudica- 
tion upon  evidence,  the  system  would  become  almost  intoler- 
able. Many  things  difficult  to  define  in  words,  which  show 
incompetency  in  an  employee  or  disregard  of  his  duty,  and 


164 


People  ex  rel.  Fonda  v.  Morton. 


[Jan., 


Opinion  of  the  Court,  per  Andrews,  Ch.  J.  [Vol.  148. 

which  would  justify  dismissal  in  the  mind  of  a  reasonable 
employer,  would  often  elude  a  formal  investigation.  There  are 
many  statutes  on  the  statute  book  relating  to  the  employment 
and  removal  of  police  officers,  clerks  and  employees  in  munici- 
palities, which  expressly  or  by  implication  require  that  the 
power  of  removal  shall  only  be  for  cause  after  notice  and 
hearing  of  the  person  whose  removal  is  contemplated.  The 
practice  of  legislation  in  this  state  has  been  to  insert  a  pro- 
vision for  notice  and  hearing  when  this  has  been  intended. 
(City  of  New  York  Consolidation  Act,  chap.  335,  Laws  of 
1873,  §  25  ;  Id.,  chap.  410,  Laws  of  1882,  §§  250,  272,  314; 
City  of  Brooklyn,  Laws  of  1888,  chap.  583,  §  29,  tit.  22;  City 
of  Buffalo,  Laws  of  1870,  chap.  519,  tit.  13,  §  3.) 

The  acts  cognate  to  the  act  of  1894,  viz.,  chapter  119  of 
the  Laws  of  1888  and  chapter  577  of  the  Laws  of  1892, 
restricting  the  power  of  removal  of  Union  soldiers  or  sailors 
holding  official  employment  in  cities  and  counties,  contain  a 
provision  that  removals  shall  not  be  made  "  except  for  cause 
shown  after  a  hearing  had."  In  view  of  the  course  of  legis- 
lation and  the  scope  of  the  act  of  1894,  we  are  of  opinion 
that  the  legislature  intentionally  omitted  to  insert  a  similar 
provision  in  the  statute  in  question. 

We  concur  in  the  conclusion  of  the  General  Term  that  the 
legislature  having  prescribed  the  grounds  of  removal  in  the 
act  of  1894,  left  it  to  the  removing  power  to  determine 
whether  the  facts  existed  which  authorized  a  removal,  subject 
to  responsibility  for  any  willful  or  perverse  action,  and  that  no 
notice  is  required  to  be  given  to  the  person  whose  removal 
is  contemplated  before  the  power  can  be  exorcised. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Application  of  Edward  Freel,  Respond- 
ent, for  a  Writ  of  Mandamus. —  George  W.  Palmer, 
as  Comptroller  of  the  City  of  Brooklyn,  Appellant. 

City  op  Brooklyn — Payment  op  Claims  —  Duty  op  Comptroller. 
It  is  not  the  intention  of  the  provision  of  the  charter  of  the  city  of  Brook- 
lyn (Chap.  588,  Laws  of  1888,  tit.  5,  §  2)  requiring  the  comptroller  to 
approve  claims  against  the  city,  to  give  him  any  judicial  power  in  regard 
to  a  claim  where,  by  the  terms  of  a  valid  contract  under  which  it  arose, 
the  action  of  the  city's  engineer  and  commissioner  of  works  is  made  final 
and  conclusive ;  and  when  such  action  has  been  had  and  has  not  been 
attacked  by  the*  city  or  fraud  charged,  the  duty  of  the  comptroller  in 
approving  the  claim  accordingly  and  issuing  a  warrant  for  its  payment 
is  merely  ministerial  and  its  performance  will  be  compelled  by  peremp- 
tory mandamus. 

Reported  below,  89  Hun,  79. 

(Argued  January  6,  1896;  decided  January  14,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  26,  1895, 
which  affirmed  an  order  of  Special  Term  directing  the 
issuance  of  a  writ  of  peremptory  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Albert  G.  McDonald  for  appellant.  The  duty  placed  upon 
the  comptroller,  the  performance  of  which  is  sought  to  be 
compelled  in  this  matter,  is  in  its  nature  judicial  and  requires 
the  exercise  of  judgment,  and  discretion.  The  court,  there- 
fore, had  no  power  to  direct  the  appellant  to  approve  the 
claims  in  question.  {People  ex  rel.  v.  Co?nmon  Council,  78 
N.  Y.  33;  Merrill  on  Mandamus,  §  32;  Judges,  etc.,  v. 
People,  18  Wend.  92,  99 ;  Howland  v.  Eldredge,  43  N.  Y. 
457 ;  Laws  of  1888,  chap.  583 ;  Laws  of  1890,  chap.  31 ; 
Laws  of  1894,  chap.  568.)  Mandamus  does  not  lie  to  compel 
the  payment  of  debts,  unless  the  officer  proceeded  against  has 
only  a  ministerial  duty  to  perform.  (Merrill  on  Mandamus, 
§§  17,  18 ;  People  ex  rel,  v.  Wood,  35  Barb.  653  ;  People  v. 
Board  of  Education,  60  Hun,  486 ;  People  ex  rel.  v.  Camp- 


166  Matter  of  Freel.  [Jan., 

Points  of  counsel.  [Vol.  148. 

bell,  72  N.  Y.  496 ;  People  ex  rel.  v.  Hawkins,  46  N.  Y.  9, 
11;  People  ex  rel.  v.  Board  of  Apportionrrient,  64  N.  Y. 
627 ;  P^&  v.  Supervisors,  11  N.  Y.  563  ;  F.  N.  Bank  v. 
Wheeler,  72  N".  Y.  201.)  Assuming  that  the  case  is  one  in 
which  mandamus  will  lie,  a  peremptory  writ  should  not  have 
been  granted.  (People  ex  rel.  v.  Wendell,  71  N.  Y.  171 ; 
People  ex  rel.  v.  Supervisors,  64  N.  Y.  600 ;  Code  Civ.  Pro. 
§  2070  ;  People  v.  Bd.  of  Police,  107  N.  Y.  239 ;  People  ex 
rel.  v.  i?<# .  of  Apportionment,  64  N.  Y.  627  ;  People  ex  rel. 
v.  Bd.  Suprs.,  5  Wkly.  Dig.  538  ;  Jones  v.  Wick,  10  Misc.  Rep. 
112 ;  Marine  Nat.  Bank  v.  Nat.  City  Bank,  59  N.  Y.  67.) 

Benjamin  F.  Tracy  for  respondent.  The  present  contract 
being  a  contract  for  materials  to  be  furnished  and  labor  to  be 
done  under  the  direction  of  the  engineer  of  city  works,  and  to 
be  paid  for  upon  his  certificates,  with  the  approval  of  the 
commissioner  of  city  works,  the  comptroller,  as  a  ministerial 
officer  of  the  city,  cannot  withhold  payment  of  accounts  so 
certified  and  approved  when  duly  audited.  {People  ex  rel. 
Ready  v.  Mayor,  etc.,  of  Syracuse,  144  N.  Y.  63 ;  People  ex 
rel.  v.  Flagg,  16  Barb.  503 ;  People  ex  rel.  v.  Flagg,  17  N. 
Y.  588 ;  People  v.  Earle,  16  Abb.  Pr.  [N.  S.]  64 ;  People  v. 
EarU.  47  How.  Pr.  368 ;  People  v.  Haws,  12  Abb.  Pr.  192 ; 
People  v.  Lawrence,  6  Hill,  244 ;  People  v.  JIavemeyer,  47 
How.  Pr.  59 ;  People  v.  Suprs.,  20  N.  Y.  473 ;  People  v.  Suprs., 
45  K  Y.  196 ;  People  v.  Suprs.,  51  K  Y.  401 ;  People  v. 
Suprs.,  134  K  Y.  1 ;  Laws  of  1888,  chap.  583 ;  Brady  v. 
Mayor,  etc.,  132  N.  Y.  428.)  The  affidavits  presented  in 
opposition  to  the  application  state  no  facts  which  constitute  a 
denial  of  the  petitioner's  claim.  (Merrill  on  Mandamus,  §  274 ; 
Fiero  on  Spec.  Pro.  73,  74 ;  Spelling  on  Ext.  Relief,  §§  60,  64  ; 
People  ex  rel.  v.  Common  Council,  77  N".  Y.  511 ;  In  re  SuUi- 
va?i,  55  Hun,  288  ;  In  re  Martin,  62  nun,  557 ;  People  ex  rel. 
v.  Suprs.,  25  N.  Y.  S.  R.  737 ;  People  v.  Norton,  12  Abb.  Pr. 
[N.  S.]  87 ;  Kelseyw.  P.  Co.,  3  N.Y.Supp.  723 ;  Laws  of  1894, 
chap.  595.)  The  alleged  claims  of  the  city  against  the  peti- 
tioner do  not  affect  his  right  to  the  payment  of  the  approved 
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vouchers  or  to  the  relief  herein  demanded.     {People  v.  Ste- 
phens, 71  K  Y.  550.) 

Martin,  J.  This  is  an  appeal  by  the  comptroller  of  the 
city  of  Brooklyn  from  an  order  made  by  the  General  Term 
of  the  second  department  affirming  an  order  of  the  Special 
Term,  which  directed  that  a  peremptory  mandamus  issue 
requiring  the  comptroller  to  approve  of  the  relator's  claim 
and  to  make  and  sign  a  warrant  for  its  payment. 

On  the  16th  of  December,  1889,  an  agreement  was  entered 
into  between  the  city  of  Brooklyn  and  the  relator  by  the  pro- 
visions of  which  the  latter  was  to  furnish  certain  specified 
materials  and  perform  certain  designated  labor,  for  which  he 
was  to  receive  the  compensation  provided  for  in  the  agree- 
ment. A  reading  of  the  entire  contract  between  the  parties 
renders  it  obvious  that  the  contract  was,  not  that  the  relator 
should  complete  any  particular  structure  as  such,  but  that  he 
should  furnish  certain  materials  and  perform  certain  labor  in 
connection  with  the  construction  of  the  extension  of  the 
aqueduct  and  water  works  of  the  city  of  Brooklyn,  for  which 
he  was  to  be  paid  an  agreed  price  per  foot,  yard,  thou- 
sand or  ton,  as  the  case  might  be.  The  work  was  to  be  per- 
formed and  the  materials  furnished  under  the  direction  and 
control  of  the  defendant's  engineer  and  commissioner  of  city 
works.  Whether,  when  completed,  the  structure  would 
answer  the  purpose  for  which  it  was  intended  was  no  part  of 
the  contract  on  the  part  of  the  relator.  If  he  furnished  the 
materials  and  performed  the  labor  specified  in  accordance 
with  the  terms  of  the  contract,  it  was  a  compliance  with  it 
upon  Iiis  part. 

The  contract  between  the  parties  contained  a  provision 
that  if  any  faults  or  defects  became  apparent  within  the 
period  of  six  months  from  the  completion  of  the  work^  requir- 
ing repair,  the  contractor  should  make  such  repairs,  or, 
in  case  of  his  omission  to  do  so,  they  were  to  be  made  at  the 
expense  of  the  contractor  and  the  amount  deducted  from  a 
portion  of   the  contract  price  which  was  retained    for  that 
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purpose.     It  is  to  be  observed  that  this  test  does  not  relate  to 
the  sufficiency  of  the  reservoir,  but  only  to  faults  or  defects 
in   the  work  and  materials  performed  and    furnished    by 
the  contractor.     Nor  did  the  acceptance  of  the  work  or  the 
payment  of  the  remainder  of  the  contract  price  depend  upon 
or  await  the  result  of  the  test,  as  the  contract  clearly  provided 
that  the  repairs,  if  any  were  required,  should,  if  not  made  by 
the  relator,  be  paid  for  from  the  eight  per  cent  retained  by 
the  city.     The   contract  also  contained  the  following    pro- 
vision :  "  To  prevent  all  disputes  and  litigation,  it  is  further 
agreed  by  and  between  the  parties  to  this  contract  that  the 
engineer  shall  in  all  cases  determine  the  amount  or  the  quan- 
tity of  the  several -kinds  of  work  which  are  to  be  paid  for 
under  this  contract,  and  he  shall  determine  all  questions  in 
relation  to  said  work  and  the  construction  thereof,  and  he 
shall  in  all  cases  decide  every  question  which  may  arise  rela- 
tive to  the  execution  of  this  contract  on  the  part  of  the  said 
contractor,  and  his  estimate  and  decision  shall  be  final  and 
conclusive  upon  said    contractor;    and    such  estimate  and 
decision,  in  case  any  question  shall  arise,  shall  be  a  condition 
precedent  to  the  right  of  the  party  of  the  second  part  to 
receive  any  money  under  this  agreement."     It  likewise  pro- 
vided that  the  engineer  should,  once  a  month,  make  estimates 
of  the  amount  of  work  done  and  materials  furnished,  and  of 
the  value  thereof,  according  to  the  terms  of  the  agreement ; 
that  upon  those  estimates  the   city  would  pay  the  relator 
eighty  per  cent  x>f  the  estimated  value,  and  that  "  whenever, 
in  the  opinion  of  the  engineer,  the  party  of  the  second  part 
shall  have  completely  performed  this  contract  on  his  part,  the 
said  engineer  shall  certify,  in  writing,  to  the  commissioner  of 
city  works,  and  in  his  certificate  shall  state,   from   actual 
measurements,  the  whole  amount  of  work  done  by  the  said 
party  of  the  second  part,  and  also  the  value  of  such  work 
under  and  according  to  the  terms  of  this  contract.     And  on 
the  expiration  of  thirty  days  after  the  acceptance  by  said  com- 
missioner of  city  works  of  the  work  herein  agreed  to  be  done 
by  the  party  of  the  second  part,  the  said  party  of  the  first  part 
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will  pay  to  the  said  party  of  the  second  part,  in  cash,  the  amount 
remaining  after  deducting*  from  the  amount  or  value  contained 
and  stated  in  the  last-mentioned  certificate,  all  such  sums  as  shall 
theretofore  have  been  paid  to  the  said  party  of  the  second  part 
under  qay  of  the  provisions  of  this  contract  contained,  and 
deducting  the  eight  per  cent  reserve  provided  in  clause  T  and 
all  such,  sum  or  sums  of  money  as  by  the  terms  hereof  they 
are  or  may  be  authorized  to  retain  or  reserve." 

That  this  agreement  was  made,  and  that  the  city  of  Brook- 
lyn was  bound  by  it,  is  not  denied.  It  may,  therefore,  be 
assumed  that  the  contract  was  authorized  and  binding  between 
the  parties,  and  that  their  rights  are  controlled  by  and  depend- 
ent upon  its  provisions. 

During  the  progress  of  the  work  under  the  contract  thirty 
monthly  estimates  were  made  by  the  engineer,  approved  by 
the  commissioner  of  city  works,  audited  by  the  city  auditor, 
warrants  were  signed  by  the  comptroller  for  the  payment  of 
the  several  amounts  called  for  by  such  estimates,  and  they 
were  paid  by  the  disbursing  officer  of  the  city.  The  thirty- 
first  estimate  was  made  by  the  engineer,  approved  by  the  com- 
missioner, and  certified  and  allowed  by  the  auditor.  Subse- 
quently the  thirty-second  and  final  estimate  was  made, 
approved  and  audited  in  the  same  manner.  The  amount  of 
these  two  estimates  has  not  been  paid,  as  the  comptroller  has 
refused  to  allow  or  approve  these  claims  or  issue  warrants  for 
their  payment,  although  the  work  had  been  accepted  by  the 
commissioner  of  city  works. 

The  charter  of  the  city  of  Brooklyn  provides  that  all  moneys 
drawn  from  the  treasury  shall  be  upon  vouchers  for  the 
expenditure  thereof,  examined  and  allowed  by  the  auditor, 
and  also  approved  by  the  comptroller,  in  whose  office  all  such 
vouchers  shall  be  filed.  (Chap.  583,  Laws  of  1888,  tit.  5,  sec. 
2.)  Section  1  of  title  6  of  that  act  provides  that  no  money 
shall  be  drawn  from  the  treasury  except  in  pursuance  of  an 
appropriation  by  the  common  council,  or  under  the  provisions 
of  existing  laws,  and  upon  warrants  signed  by  the  mayor  and 
the  comptroller  and  countersigned  by  the  city  clerk. 
22 
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The  first  question  presented,  and  with  our  views  of  the 
case  the  only  one  that  need  be  determined,  is  whether  the 
comptroller  in  approving  such  claims  and  issuing  warrants  for 
their  payment  acts  judicially  or  only  ministerially.  When  we 
consider  the  provisions  of  the  contract  under  which  the 
materials  and  labor  were  furnished,  which  declares  that  the 
certificate  of  the  engineer,  approved  by  the  commissioner  of 
city  works,  shall  be  conclusive  .upon  the  contractor,  and  that 
the  express  purpose  of  this  provision  was  to  prevent  all  dis- 
putes and  litigation  between  the  parties,  it  is  quite  manifest 
that  the  certificate  of  the  engineer  is  to  be  regarded  as  con- 
clusive between  the  parties.  Assuming  such  to  be  the  effect 
of  the  certificate,  it  becomes  obvious  that  the  comptroller's 
duties  in  approving  and  issuing  a  warrant  for  the  payment  of 
such  a  claim  were  merely  ministerial.  We  think  it  was  not 
the  intention  of  the  statute  requiring  the  comptroller  to 
approve  of  claims  against  the  city  to  give  him  any  judicial 
power  in  regard  to  a  claim  where,  by  the  agreement  under 
which  it  arose,  the  action  of  the  engineer  and  commissioner 
was  to  be  final  and  conclusive.  There  may  be  cases  where 
the  comptroller  would  be  authorized  to  act  otherwise  than 
ministerially  as  to  claims  presented  to  him  for  his  approval, 
but  in  a  case  like  this,  where,  by  the  terms  of  a  valid  contract 
between  the  parties,  the  action  of  the  engineer  and  commis- 
sioner is  made  conclusive,  we  think  the  comptroller  has  only 
a  ministerial  duty  to  perform  in  the  approval  of  the  claim. 

If  fraud  on  the  part  of  the  contractor  or  officers  of  the  city 
had  been  established,  it  may  well  be  that  it  would  invalidate 
the  action  of  the  engineer  and  commissioner,  so  that  a  certifi- 
cate given  would  be  invalid.  But  such  is  not  this  case.  The 
contention  of  the  respondent,  that  the  engineer  and  commis- 
sioner improperly  allowed  the  relater  for  clay  used  by  him 
which  belonged  to  the  city,  does  not  seem  to  be  sustained. 
The  undisputed  ppoof  is  that  a  general  custom  prevailed  in 
the  city  of  Brooklyn,  by  which  clay  or  other  materials 
excavated  by  a  contractor  belonged  to  him.  This  clay  having 
been  excavated  by  the  relator,  used  upon  the  work  with  the 
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knowledge  of  the -engineer  and  commissioner,  its  quantity  and 
value  placed  in  the  estimates  and  certified  as  correct  by  those 
officers,  the  presumption  is  that  it  was  properly  allowed,  and 
we  find  no  proof  to  the  contrary. 

In  the  case  of  People  ex  rel.  Beady  v.  Mayor  (144  N.  Y. 
63),  which  was  somewhat  similar  to  the  case  at  bar,  this  court 
held  that,  as  the  city  had  not  charged  that  the  action  of  its 
officers  was  fraudulent  or  attacked  it  in  any  way,  the  munici- 
pal officers  of  the  city  could  not  attack  the  certificate  of  the 
engineer  or  his  return  to  the  common  council,  by  showing 
that  the  return  was  made  under  a  mistaken  idea  of  the  facts, 
or  that  the  certificate  of  the  engineer  was  false  or  incorrect, 
and  that  as  the  officers  acted  only  ministerially  the  relator 
was  entitled  to  a  peremptory  mandamus. 

We  think  the  principle  of  that  decision  is  controlling  in  this 
case,  and  that  the  order  of  the  General  Term  should  be 
affirmed,  with  costs. 

All  concur,  except  Vann,  J.,  not  sitting. 

Order  affirmed. 


The  People  ex  rel.  Thomas  Cairns,  Respondent,  v.  Joseph 
Murray  et  al.,  as  Commissioners  of  the  Board  of  Excise  of 
the  City  of  New  York,  Appellants. 

1.  Intoxicating  Liquors — License  to  Sell  near  Schoolhoube. 
Under  section  43  of  the  Excise  Law,  as  amended  by  chapter  480,  Laws  of 
1893,  which  provides  that  "  No  person  or  persons  who  shall  not  have  been 
licensed  prior  to  the  passage  of  this  act,  shall  hereafter  be  licensed  to 
sell  strong  or  spirituous  liquors,  wines,  ale  and  beer,  in  any  building 
*  *  *  for  which  a  license  does  not  exist  at  the  time  of  the  passage 
of  this  act,  which  shall  be  on  the  same  street  or  avenue  and  within  200 
feet  of  a  building  occupied  exclusively  as  a  church  or  schoolhouse," 
the  power  to  grant  a  license  is  restricted  to  the  case  of  a  person  who 
had  been  licensed  for  the  purpose  stated  at  the  place  in  question  within 
the  prohibited  limit  previous  to  the  passage  of  the  act  and  whose  license 
was  in  force  when  the  law  was  enacted,  and  does  not  extend  to  a  person 
who,  at  the  time  of  the  passage  of  the  act,  was  licensed  at  another 
place. 
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2.  Schoolhouse.  A  building  erected  and  used  for  a  school  does  not 
fail  to  come  within  the  designation  of  "a  building  occupied  exclusively 
as  a  schoolhouse "  merely  because  the  teachers  or  some  of  them  reside 
in  it. 

People  ex  ret.  v.  Murray  (13  Misc.  Rep.  522),  reversed. 

(Argued  January  6,  1896;  decided  January  14,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  the  first  Monday  of 
June,  1895,  which  reversed  upon  certiorari  a  determination 
of  the  board  of  excise  of  the  city  of  New  York,  and  directed 
the  issuance  of  a  writ  of  peremptory  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alfred  R.  Page  for  appellants.  The  applicant  not  having 
been  licensed  at  this  place  prior  to  the  passage  of  the  Excise 
Law,  the  board  of  excise  could  not  grant  his  application. 
(Laws  of  1892,  chap.  401,  §43;  Laws  of  1893,  chap.  480 ; 
Comm.  v.  Alger,  7  Cush.  84 ;  Thorpe  v.  R.  &  B.  R.  R.  Co., 
27  Vt.  140 ;  Bertholfv.  O'Reilly,  74  N.  Y.  521 ;  Slaughter 
House  Cases,  16  Wall.  36 ;  Mugler  v.  Kansas,  123  U.  S.  623 ; 
Wynehamer  v.  People^  13  N.  Y.  378.)  The  statute  should 
be  so  construed  as  to  suppress  the  mischief  and  advance  the 
remedy.  {People  ex  rel.  v.  Bd.  of  Excise,  27  N".  Y.  Supp. 
983.)  That  the  applicant  was  licensed  at  another  place  does  not 
remove  the  disability.  {People  ex  rel.  v.  Bd.  of  Excise,  27 
N.  Y.  Supp.  983.)  There  is  no  property  right  in  an  excise 
license,  nor  any  right  to  a  renewal  thereof.  {Bd.  of  Excise 
v.  Barrie,  34  K  Y.  667 ;  Laws  of  1892,  chap.  401,  §§  25, 
26 ;  Alger  v.  Weston,  14  Johns.  231 ;  Koehler  v.  Olsen,  68 
Hun,  63.) 

Emanuel  J.  Myers  for  respondent.  The  exclusion  of  the 
liquor  traffic  within  200  feet  of  a  church  or  schoolhouse  does 
not  apply  to  a  building  for  which  a  license  existed  at  the  time 
of  the  passage  of  the  act.  ( Wynehamer  v.  People,  13  N*.  Y. 
378 ;  People  v.  Bd.  of  Excise,  7  Misc.  Rep.  415 ;  People  v. 
Rosenberg,  138  N.  Y.  410 ;  Lecht  v.  Bd.  of  Excise,  19  N. 
Y.  Supp.  1 ;  Fitzgerald  v.  Quann,  109  N.  Y.  441 ;  23  Am.  & 
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Eng.  Ency.  of  Law,  378  ;  Biggs  v.  Palmer,  115  N.  T.  506 ; 
People  ex  rel.  v.  Zacombe,  99  N.  T.  43.)  The  court  will  con- 
strue the  statute  to  mean  that  any  persons  who  were  licensed 
to  sell  liquors  at  the  time  of  its  passage  are  entitled  to  a  license 
for  a  building  within  200  feet  of  a  church  or  a  schoolhouse. 
[Mayor  v.  Thome,  7  Paige  Ch.  261 ;  Yick  Wo  v.  Hopkvns, 
118  XT.  S.  356.)  The  relator  was  entitled  to  the  license 
because  the  edifice  under  charge  of  the  Sisters  of  Charity  was 
not  occupied  exclusively  as  a  schoolhouse.  (Merritt  v.  Port- 
Chester,  71  N.  Y.  309 ;  Shattuch  v.  Bascom,  105  N.  Y.  39.) 
The  relator  complied  with  and  satisfied  all  the  statutory 
requirements.  The  ground  assigned  in  denial  of  his  application 
being  insufficient,  the  decision  of  the  board  of  excise  was  prop- 
erly overruled.     (Licht  v.  Bd,  of  Excise,  19  N.  Y.  Supp.  1*) 

O'Brien,  J.  The  order  appealed  from  reversed,  upon  cer- 
tiorari, the  determination  of  the  board  of  excise  of  the  city 
of  New  York  rejecting  the  relator's  application  for  a  saloon 
license,  under  the  statute,  to  sell  strong  and  spirituous  liquors 
and  wines  upon  certain  premises  at  No.  700  Third  avenue,  in 
that  city.  The  order  of  reversal  also  directed  the  board  to 
issue  the  license  to  the  relator,  and  that  a  peremptory  writ  of 
mandamus  issue  commanding  the  board  to  grant  the  relator's 
application  by  delivering  to  him  the  license  in  the  form  pre- 
scribed by  law,  upon  compliance  by  him  with  the  conditions 
specified  in  the  statute.  There  is  no  dispute  in  regard  to  the 
facts,  and  the  question  presented  is  one  of  law  with  respect 
to  the  powers  and  duties  of  the  commissioners  of  excise.  It 
appeared  that  for  upwards  of  forty  years,  prior  to  the  time  of 
the  relator's  application,  the  saloon  business  had  been  con- 
ducted at  the  place  in  question,  under  license  from  the  boards 
of  excise,  which  authorized  the  sale  of  liquors  and  wines  by 
the  several  licensees  down  to  the  6th  of  April,  1895.  On  that 
day  the  license  of  the  then  occupant,  one  Thomas  B.  Nugent, 
expired,  but  the  relator  had  previously  purchased  his  interest 
in  the  business,  including  the  unexpired  license  and  good  will, 
and  had  procured  from  the  owner  of  the  premises  a  lease  of 
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the  same  for  ten  years.  The  relator,  intending  to  carry  on  the 
same  business,  applied  to  the  board  on  the  19th  of  April, 
1895,  for  the  necessary  license  to  authorize  the  sale  of  liquors 
and  wines  on  the  premises.  The  application  was  in  writing, 
in  due  form,  and  it  is  conceded  that  all  the  requisite  prelimi- 
nary formalities  prescribed  by  the  statute  were  complied 
with.  The  relator  presented  the  bond  required  by  statute,  and 
made  the  formal  proof  of  his  qualifications  to  receive  the  license, 
with  respect  to  residence,  citizenship  and  character.  It  fur- 
ther appeared  that  the  relator  had  for  many  years  prior  to  this 
application  been  engaged  in  the  business  of  retailing  strong 
and  spirituous  liquors  and  wines  at  various  other  places  in  the 
city,  and  was  so  engaged  at  the  time  of  the  application  at 
another  place,  under  license  from  the  board.  There  was  no 
opposition,  protest  or  objection  from  any  source  to  the 
application. 

The  board,  however,  denied  the  application  and  refused  the 
license  upon  the  sole  ground  that  the  relator  was  not  licensed 
at  the  premises  in  question  prior  to  April  29,  1893,  and  that 
the  place  was  on  the  same  street  with,  and  its  nearest  entrance 
within  two  hundred  feet  of  the  nearest  entrance  to  a  building 
occupied  exclusively  as  a  school.  The  learned  court  below 
assumed  the  existence  of  the  facts  upon  which  the  application 
was  denied,  and  they  are  now  admitted  except  the  exclusive 
character  of  the  occupation  of  the  building  as  a  school,  which 
will  be  noticed  hereafter.  The  question  is  whether  upon  these 
facts  the  board  had  any  power  to  grant  the  license  which  the 
relator  applied  for.,  at  the  place  in  question,  and  that  depends 
upon  the  construction  which  should  be  given  to  the  forty- 
third  section  of  the  statute  which  regulates  the  sale  of  intoxi- 
cating liquors,  and  prescribes  the  powers  and  duties  of 
the  boards  of  excise.  (Laws  of  1S92,  chapter  401,  as  amended 
by  Laws  of  1S93,  chapter  480,  §  43.)  The  provision  of  the 
law  upon  which  the  board  based  its  refusal  to  grant  the  appli- 
cation reads  as  follows : 

"  Ko  person  or  persons  who  shall  not  have  been  licensed 
prior  to  the  passage  of  this  act  shall  hereafter  be  licensed 
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to  sell  strong  or  spirituous  liquors,  wines,  ale  and  beer  in 
any  building  not  used  for  hotel  purposes  and  for  which  a 
license  does  not  exist  at  the  time  of  the  passage  of  this  act, 
which  shall  be  on  the  same  street  or  avenue  and  within  two 
hundred  feet  of  a  building  occupied  exclusively  as  a  church 
or  school  house." 

This  language  should,  of  course,  receive  a  fair  and  reason- 
able interpretation,  and  the  real  intention  and  policy  of  the 
legislature,  when  ascertained,  should  be  given  effect.  At  the 
time  of  the  passage  of  the  act,  the  relator  was  not  licensed  at 
the  place  in  question,  but  at  another  place  in  the  city,  and  his 
counsel  contends  that  the  prohibition  in  this  section  against 
granting  licenses  within  two  hundred  feet  of  a  school  does  not 
apply  to  him.  We  think  that  this  construction  of  the  statute 
is  not  the  correct  one.  It  is  manifest  that  the  general  purpose 
of  the  legislature  was  to  prohibit  the  licensing  of  saloons 
within  two  hundred  feet  of  a  school,  but  for  obvious  reasons 
it  made  an  exception  in  favor  of  parties  who  were  engaged  in 
the  business,  at  such  prohibited  places,  at  the  time  of  the  pas- 
sage of  the  act,  under  an  existing  license.  When  the  act  went 
into  effect  there  doubtless  were  cases  where  parties  were  engaged 
in  the  saloon  business  in  cities  at  places  within  two  hundred 
feet  of  a  school.  It  was  thought  to  be  harsh  and  unjust 
to  break  up  their  business  and  drive  them  away  when  their 
annual  license  expired,  and  hence  the  purpose  was  to  except 
them  from  the  sweeping  terms  of  the  prohibition.  We  may 
safely  assume  that  there  were  places,  within  the  prohibited 
limit,  when  the  act  was  passed,  that  had  been  leased  and  fitted 
up  at  considerable  cost  for  the  purpose  of  conducting  the 
saloon  business.  In  such  cases  the  power  to  renew  the  license, 
from  time  to  time,  was  left  with  the  board ;  but  when  the 
licensee,  who  was  thus  established  when  the  law  took  effect, 
abandoned  the  business,  the  prohibition  became  absolute  as  to 
all  new  applicants.  The  language  is  not  entirely  clear,  but 
the  thought  intended  to  be  expressed  evidently  was  that, 
After  the  law  took  effect,  no  person  should  be  licensed  to  keep 
a  saloon  within  two  hundred  feet  of  a  school  except  a  person 
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who  had  been  licensed  for  that  purpose  and  at  that  place,  pre- 
vious to  its  passage,  and  whose  license  was  in  force  when  the 
law  was  euacted.  The  contention  of  the  relator's  counsel,  that 
places  witliin  the  prohibited  districts  may  still  be  licensed, 
provided  the  applicant  had  been  licensed  at  another  place  at 
ihc  Time  of  the  passage  of  the  act,  would  frustrate  every  use- 
f^  purpose  which  the  legislature  had  in  view  when  inserting 
rive  prohibition  in  the  statute.  By  restricting  the  power  to 
£rant  licenses  to  such  places  to  the  persons  established  there 
when  the  act  was  passed,  the  saloon  within  the  specified  limit  of 
*  school  would  disappear  entirely  in  a  comparatively  short  period 
\>f  time,  while  to  permit  a  license  to  be  granted  to  any  one  who 
had  previously  been  licensed  at  any  other  place,  would  as 
eifectually  perpetuate  it  as  if  the  section  had  never  been 
passed.  The  section  applies  to  a  building  occupied  exclu- 
sively as  a  church  or  school  house.  The  building  in  question 
was '  erected  for  the  purpose  of  a  parochial  school.  It  had 
been  used  for  that  purpose  since  the  time  of  its  erection,  but 
as  the  Sisters  of  Charity  who  had  charge  of  the  school  also 
resided  in  the  upper  rooms  of  the  building,  or  some  of  them, 
the  learned  counsel  for  the  relator  suggests  that  the  section  is 
not  applicable.  This  point  was  overruled  by  the  court  below, 
and  we  think  properly.  A  building  erected  and  used  for  the 
purpose  of  a  school  is  not  given  any  other  character  than  that 
of  a  school  house  by  the  mere  fact  that  the  teachers,  or  some 
of  them,  reside  in  it.  A  school  or  a  college  building  may 
have  in  it  rooms  or  apartments  for  the  use  of  the  students 
and  teachers,  and  it  would  still  be  a  building  occupied  exclu- 
sively as  a  school  house  within  the  meaning  of  the  statute. 
Such  use  of  rooms  or  parts  of  the  building  is  incidental  to  the 
process  of  education,  and  is  just  as  clearly  within  the  policy 
of  the  law  as  if  the  entire  structure  was  used  exclusively  for 
school  rooms. 

The  order  of  the  General  Term  should  be  reversed  and  the 
determination  of  the  board  of  excise  affirmed,  with  costs. 

All  concur,  except  Bartlett,  J.,  not  voting,  and  Vann,  J., 
not  sitting. 

Ordered  accordingly. 
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Henry  F.  Gillig,  Appellant,  v.  George  C.  Treadwell    '8l51  555 

Company,  Defendant. 

Hugh  J.  Grant,  as  Temporary  Receiver,  etc.,  Respondent. 

Attachment —  Priority.  When  two  or  more  warrants  of  attachment 
against  the  same  defendant  are  delivered  to  the  sheriff  of  the  same 
county,  and  he  makes  a  partial  but  insufficient  levy  under  the  one  first 
delivered  to  him  and  levies  the  junior  warrants  upon  other  and  separate 
property,  the  levies  made  under  the  junior  warrants  will,  after  judg- 
ment, inure  to  the  benefit  of  the  judgment  creditor  whose  warrant  was 
first  delivered  to  the  sheriff.    (Code  Civ.  Pro.  §§  644,  697,  1406,  1407.) 

Pack  v.  Gilbert  (124  N.  Y.  612),  followed. 

Gillig  v.  Treadwell  Co.  (88  Hun,  621),  reversed. 

(Argued  January  6,  1896;  decided  January  14,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  July  6,  1895, 
which  affirmed  an  order  of  Special  Term  denying  plaintiffs 
motion  to  have  the  property  of  defendant  in  the  sheriffs 
hands  sold  and  applied  upon  plaintiffs  execution. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  Murray  Doums  and  Robert  G.  Scherer  for  appellant. 
If  personal  property  of  the  defendant  was  levied  on  by  virtue 
of  junior  warrants,  the  sheriff  could  not  levy  on  the  same 
property  a  second  time,  but  out  of  the  proceeds  of  the  sale  of 
the  property  seized  he  should  satisfy  the  warrant  first  deliv- 
ered to  him.  (Code  Civ.  Pro.  §§  644,  697,  1406,  1407;  Van 
Camp  v.  Searte,  147  N.  Y.  150 ;  Pack  v.  Gilbert,  124  N.  Y. 
620;  Braem  v.  M.  N.  Bank,  127  N.  Y.  513,  514;  McKay 
v.  Ilarrower,  27  Barb.  469 ;  2  R.  S.  tit.  5,  chap.  6,  part  3, 
§14.) 

Latham  G.  Reed  for  respondent.  The  provisions  of  the 
Code  as  to  competing  attachments  and  executions  are  only 
intended  to  apply  in  so  far  as  the  warrants  of  attachment  are 
levied  upon  the  same  property.  There  is  no  question  of  com- 
peting attachments  when  the  liens  are  upon  different  parcels  or 
23 
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lots.  (Crocker  on  Sheriff*.  §  367 ;  Code  of  Pro.  §  232 :  S  How. 
Pr.  7S;  Code  Civ.  Pro.  §  1370:  Learned  v.  Yandenburgh, 
7  How.  Pr.  379.  3S0 ;  Pla<*  v.  Riley,  9S  X.  Y.  1 :  Lynch  v. 
Crary.  52  X.  Y.  1S1 ;  Drake  on  Attachment.  .§.5  224,  350 ; 
2  Waifs  Pr.  177 :  Rinchey  v.  Stryker,  2S  X.  Y.  45,  54 ;  31  X. 
Y.  14";  Anthony  v.  TH**/,  96  X.  Y.  ISO.  1S7:  Camp  v. 
Chamberlain.  5  Den.  19S.i  The  warrant  of  attachment  differs 
from  execution.  \  Learned  v.  Yan  denim  rah.  >  How.  Pr.  77 ; 
Ran*on  v.  ITale^tt.  IS  Barb.  56;  Burkhardt  v.  Sand  ford,  7 
How.  Pr.  329 :  1  Abb.  Ct.  App.  Dec.  263 ;  la /**  v.  Matthews, 
12  Abb.  Pr.  379:  Burti*  v.  Dickinson.  SI  Hun,  343:  Ta/i 
CV///<y>  v.  .Sttf /•/<;.  79  Hun,  143 ;  Crocker  on  Sheriffs,  §  36S ; 
Code  Civ.  Pro.  g§  697.  1405,  14<»7  ;  Ro*hjec*  v.  Banner.  45  X. 
Y.  379:  Lynch  v.  (Vary.  52  X.  Y.  1S2;  Mar*h  v.  Lawrence, 
4  Cow.  46S  :  Van  L>an  v.  Kline.  10  Johns.  13«» :  1  Cow.  Trea- 
tise. 573  ;  Stone  v.  Miller.  62  Barb.  437 :  McKay  v.  Ha r rower, 
27  Barb.  463.  >  Xo  court  has  any  power  to  cause  the  prop- 
erty held  under  Grant's  attachment  to  be  sold  by  any  writ  or 
order  other  than  by  the  special  execution  which  shall  be  issued 
upon  the  judgment  in  Grant's  action.  (  Van  Camp  v.  Searle, 
79  Hun.  139.  143 :  Lynch  v.  Crary.  52  X.  Y.  1S4 ;  Van  Loan 
v.  Kline.  10  Johns.  130. ) 

Haight.  J.  On  the  eighth  day  of  January,  1S94,  the 
plaintiff  brought  an  action  against  the  defendant,  and  on  the 
following  day  procured  an  attachment  to  be  issued  against  its 
property,  which  was  on  that  day  delivered  to  the  sheriff  of 
Albany  county  to  be  executed.  Three  days  thereafter  the 
re<|w  indent.  Hugh  J.  Grant,  as  temporary  receiver  of  the  St. 
Xicholas  Bank  of  Xew  York,  procured  an  attachment  to  be 
issutxl  against  the  defendant  in  an  action  then  pending  against 
it.  in  which  Grant,  as  such  receiver,  was  the  plaintiff,  which 
attachment  was  on  that  day  delivered  to  the  sheriff;  and  on 
the  following  day  another  attachment  was  procured  and 
delivered  to  the  sheriff  in  an  action  in  which  the  Xational 
Spraker  Bank  of  Canajoharie  was  plaintiff.  It  appears  that 
the  plaintiff's  claim,  upon  which  judgment  has  been  entered, 
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was  for  the  sum  of  $14,121.19 ;  that  the  sheriff  levied  upon 
the  personal  property  of  the  defendant  the  three  attachments 
delivered  to  him,  but  that,  instead  of  making  a  general  levy 
of  any  one  attachment  upon  all  of  the  personal  property  of 
the  defendant,  he  levied  each  attachment  upon  separate,  dis- 
tinct portions  thereof  and  caused  the  same  to  be  inventoried 
and  appraised  ;  that  the  property  upon  which  the  plaintiff's 
attachment  was  levied  was  appraised  by  the  sheriff  at  the  sum 
of  $11,000 ;  that  the  property  upon  which  the  Grant  attach- 
ment was  levied  was  appraised  at  $5,3(55.15,  and  that  upon 
which  the  National  Spraker  Bank  attachment  was  levied,  at 
the  sum  of  $5,500.  It  further  appears  that,  after  the  plaintiff 
had  procured  his  judgment  to  be  entered,  he  caused  an  execu- 
tion to  be  issued  to  the  sheriff,  under  which  the  property 
levied  upon  by  virtue  of  his  attachment  was  sold,  bringing 
only  the  sum  of  $6,500,  thus  leaving  a  balance  remaining 
unpaid  upon  his  execution  of  upwards  of  $8,000.  lie  there- 
upon called  upon  the  sheriff  to  sell  the  remaining  property  of 
the  defendant  held  by  him  by  virtue  of  the  levy  of  the  junior 
attachments  and  to  apply  the  proceeds  upon  his  execution. 
This  the  sheriff  refused  to  do,  and  thereupon  the  proceedings 
now  under  review  were  instituted. 

It  is  contended  on  behalf  of  the  plaintiff  that  his  attach- 
ment having  been  first  issued  and  delivered  to  the  sheriff,  he 
thereby  acquired  a  lien  upon  all  of  the  property  of  the  defend- 
ant subsequently  levied  upon  by  the  sheriff,  either  by  virtue 
of  his  own  warrant  of  attachment,  or  that  of  the  junior  attach- 
ments; that  his  attachment  being  the  first,  he  obtained  a 
priority  over  the  others.  On  behalf  of  the  respondent  Gran£, 
it  is  contended  that  each  attachment  having  been  levied  upon 
separate  specified  property  of  the  defendant,  each  acquired  a 
lien  upon  the  property  levied  upon  by  virtue  of  his  attach- 
ment ;  that  the  property  so  separately  levied  upon  must  be 
held  by  the  sheriff  and  applied  only  upon  the  executions 
issued  in  the  action  in  which  the  property  had  been  attached. 

The  provisions  of  the  Code  of  Civil  Procedure  bearing 
upon  the  question  thus  presented  are  as  follows : 
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"  The  sheriff  to  whom  a  warrant  of  attachment  is  delivered 
may  levy,  from  time  to  time,  and  as  often  as  is  necessary, 
until  the  amount  for  which  it  was  issued  has  been  secured,  or 
final  judgment  has  been  rendered  in  the  action."     (Sec.  644.) 

"  Where  two  or  more  warrants  of  attachment  against  the 
same  defendant  are  delivered  to  the  sheriff  of  the  6ame  county, 
to  be  executed,  their  respective  preferences,  and  the  rules, 
where  a  levy,  or  a  levy  and  sale,  have  been  made  under  a 
junior  warrant,  are  the  same,  as  where  two  or  more  executions, 
against  the  property  of  the  same  defendant,  are  delivered  to 
the  sheriff  of  the  same  county,  to  be  executed."     (Sec.  697.) 

"Where  two  or  more  executions  against  property  are 
issued,  out  of  the  same  or  different  courts  of  record,  against 
the  same  judgment  debtoj*,  the  one  first  delivered,  to  an  officer, 
to  be  executed,  has  preference,  notwithstanding  that  a  levy  is 
first  made,  by  virtue  of  an  execution  subsequently  delivered  ; 
but  if  a  levy  upon  and  sale  of  personal  property  has  been 
made,  by  virtue  of  the  junior  execution  before  an  actual  levy, 
by  virtue  of  the  senior  execution,  the  same  property  shall  not 
be  levied  upon  or  sold,  by  virtue  of  the  latter."     (Sec.  1406.) 

"  Where  there  are  one  or  more  execntion6,  and  one  or  more 
warrants  of  attachment,  against  the  property  of  the  same  per- 
son, the  rule  prescribed  in  the  last  section  prevails,  in  deter- 
mining the  preferences  of  the  executions  or  warrants  of 
attachment;  the  defendant  in  the  warrants  of  attachment 
being,  for  that  purpose,*,  regarded  as  a  judgment  debtor." 
(Sec.  1407.) 

These  provisions  were  considered  in  the  case  of  Pack  v.  Gil- 
bert (124  N.  Y.  612),  in  which  it  was  held  that  where  the  levy 
had  been  made  by  virtue  of  a  junior  attachment  it  inured  to 
the  benefit  of  the  judgment  creditor  whose  attachment  was- 
first  delivered  to  the  sheriff.  As  it  appears  to  us,  that  case 
disposes  of  the  question  under  consideration.  It  is  true 
it  is  distinguishable  from  this  in  the  fact  that  no  levy 
had  been  made  upon  the  senior  attachment,  and  in  this 
case  a  partial  but  insufficient  levy  had  been  made  upon  the 
plaintiff's  attachment.     We  can,  however,  discover  no  distin- 
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guishing  features  as  to  the  legal  aspect  of  the  two  cases.  The 
language  of  the  provisions  of  the  Code  is  clear  and  unequivo- 
cal. It  admits  of  but  one  interpretation.  That  has  been 
fully  expressed  in  the  case  referred  to.  The  policy  of  the 
law  is  to  give  the  creditor  the  preference  to  which  his  dili- 
gence entitles  him.  Whilst  an  attachment  may  not  become  a 
lien  upon  the  personal  property  of  the  defendant  until  actual 
levy,  as  soon  as  levy  is  made  the  lien  attaches,  and  under  the 
provisions  of  the  Code  it  inures  to  the  benefit  of  the  attach- 
ing creditors  in  the  order  of  their  priority,  which  is  deter- 
mined by  the  order  of  the  delivery  of  the  attachments  to  the 
sheriff.  The  sheriff  is  given  no  option  in  the  matter.  If  the 
respondent's  contention  is  correct,  a  sheriff  may  make  a  levy 
of  the  senior  attachment  upon  property  of  but  little  or  trifling 
value,  and  then  reserve  the  remainder  and  the  substantial  part 
of  the  property  of  the  defendant  to  apply  in  his  discretion 
upon  junior  attachments,  thus  giving  the  last  attaching 
creditor  a  preference  over  the  first.  This  would  be  in  viola- 
tion of  the  legislative  will  and  intent,  and  ought  not  to  be 
permitted.  The  failure  of  the  sheriff  to  levy  upon  sufficient 
property  to  satisfy  the  plaintiff's  execution,  leaves  the  plain- 
tiff, as  to  the  deficiency,  in  the  same  position  as  if  no  levy  had 
been  made,  and  to  the  extent  of  such  deficiency  he  has  a  right 
to  demand  of  the  junior  attaching  creditors  the  priority  winch 
the  Code  has  given  him. 

The  order  appealed  from  should  be  reversed  and  the  motion 
granted,  with  costs  in  all  the  courts. 

AH  concur,  except  Vann,  J.,  not  sitting. 

Order  reversed. 
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Laurella  Morris,  as  Administratrix,  etc.,  Respondent,  v. 
The  Lake  Shore  and  Michigan  Southern  Railway 
Company,  Appellant. 

1.  Negligence  —  Evidence.  Negligeuce  is  not  to  be  presumed;  but 
to  justify  the  submission  of  that  question  to  a  jury  there  must  be  more 
than  a  mere  surmise  that  there  may  have  been  negligence  on  the  part  of  the 
defendant.  There  must  be  evidence  upon  which  the  jury  may  reasonably 
and  properly  conclude  that  there  was  negligence. 

2.  Contributory  Negligence.  A  person  cannot  place  himself  in  a 
position  of  danger  simply  for  the  protection  of  his  property  (as,  e.  g.,  by 
going  upon  a  railroad  track  at  a  farm  crossing,  knowing  that  a  train  is 
approaching,  for  the  purpose  of  endeavoring  to  save  his  cattle  by  get- 
ting them  over  the  track  before  the  train  reached  the  crossing),  without 
being  guilty  of  such  negligence  as  will  preclude  a  recovery  for  a  personal 
injury  received  in  so  doing. 

Morris  v.  L.  S.  &  M.  S.  R.  Co.  (79  Hun,  611),  reversed. 

"(Argued  January  7,  1396;  decided  January  14, 1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  20,  1891,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jairiea  F.  Cluck  for  appellant.  There  was  no  evidence 
even  tending  to  show  negligence  on  the  part  of  the  defendant. 
On  the  contrary,  direct  evidence  was  given  by  the  plaintiff's 
witness  establishing  freedom  from  negligence  on  the  part  of 
the  defendant.  The  submission  of  this  question  to  the  jury- 
was,  therefore,  error  and  the  exceptions  thereto  were  well 
taken.  (Pakalhisky  v.  X.  Y  C.  tfi  IL  R.  R.  R.  Co.,  82 
K  Y.  427;  Cosgrove  v.  N.  Y.  C  cfc  //.  R.  R.  R.  Co.,  87 
N.  Y.  91 ;  Z.  8.  i£  M.  S.  R.  Co.  v.  Miller,  25  Mich.  274 ; 
Spooner  v.  Z>.,  Z.  tfe  IF".  R.  R.  Co.,  115  N.  Y.  22;  Schitten- 
helm  v.  Z.  cfe  JSr.  R.  R.   Co.,  19  A.  &  E.  E.  R.  Cas.lll.)It 
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did  not  appear  that  the  intestate  exercised  due  care.  There 
is  no  evidence  showing  or  tending  to  show  that  he  exercised 
any  care  whatever ;  on  the  contrary,  all  the  testimony  in  the 
case  tends  to  show  that  if  he  had  exercised  the  slightest 
degree  of  care,  the  injury  would  have  been  avoided.  The 
submission  of  this  question  to  the  jury  was  error  and  the 
exceptions  thereto  were  well  taken.  {Deville  v.  S.  P.  It. 
Co.,  50  Cal.  383;  Stevens  v.  O.  S.  R.  R.  Co.,  18  N.  Y.  422; 
Brook*  v.  B.  <&  N.  F.  R.  B.  Co.,  25  Barb.  600;  Barker  v. 
Savage,  45  N.  Y.  191 ;  Eckert  v.  L.  I.  R.  It.  Co.,  43  N.  Y. 
502 ;  Nash  v.  J\T.  Y.  C.  &  II.  R.  R.  R.  Co.,  125  K  Y. 
715;  Wilds  v.  //.  R.  It.  It.  Co.,  24  N.  Y.  430;  Schneider 
v.  S.  A.  R.  It.  Co.,  133  N.  Y.  583.) 

Ansley  Wilcox  for  respondent.  The  question  of  contribu-1 
tory  negligence  was  for  the  jury  to  pass  upon  as  a  question 
of  fact.  (Laws  of  1850,  chap.  140,  §  44;  Wademan  v.  A.  cfe 
S.  R.  It.  Co.,  51  N.  Y.  568 ;  Wasiner  v.  I).,  L.  cfe  W.  It.  R. 
Co.,  80  N.  Y.  212.)  The  defendant's  negligence  was  also  a 
question  for  the  jury.  (  Voak  v.  JST.  C  R.  R.  Co.,  75  N.  Y. 
320.)  Where  there  is  conflicting  evidence  the  verdict  should 
be  set  aside  only  in  such  an  extreme  case  that  it  is  fair  to  infer 
that  it  has  resulted  from  prejudice  or  improper  influence. 
(Coltv.S.A.  R.  R.  Co.,  1  J.  &  S.  180;  49  N.  Y.  671; 
Pratt  v.  Ins.  Co.,  130  K  Y.  206,  212.)  The  respondent  is 
entitled  to  have  the  evidence  construed  most  favorably  to  her, 
and  if  the  decedent  found  himself  and  his  property  in  sudden 
danger  he  was  not  bound  to  exercise  the  best  judgment,  and 
whether  he  exercised  due  diligence  under  all  the  circumstances 
of  the  case  was  a  question  of  fact  for  the  jury.  {Sherry  v.  X. 
Y.  C.  <&  II.  R.  It.  R.  Co.,  104  N.  Y.  652 ;  Greany  v.  L.  I. 
R.  R.  Co.,  101  X.  Y.  419.)  The  questions  of  the  negligence 
of  the  defendant  and  of  contributory  negligence  were  questions 
of  fact  for  the  jury,  and  could  not  be  decided  as  matters  of  law 
upon  the  evidence  in  thi%case.  {Doyle  v.  P.  cfe  N.  Y.  C.  cfe 
B.  B.  Co.,  139  N.  Y.  637;  Feeney  v.  L.  I.  It.  R.  Co.,  116 
"N.  Y.  375.)     The  circumstances  of  a  case  like  the  present  one 
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do  not  require  that  freedom  from  contributory  negligence 
should  be  shown  by  direct  testimony,  but  they  permit  the 
inference  to  be  drawn  from  the  general  tendency  of  all  the 
evidence  in  favor  of  the  plaintiff.  (Boyce  v.  M.  Ji.  Co.y  118 
N.  Y.  314.) 

Martin,  J.  This  was  an  action  to  recover  damages  sus- 
tained by  the  death  of  the  plaintiff's  intestate,  and  it  was  based 
upon  the  alleged  negligence  of  the  defendant. 

The  decedent  resided  upon  a  farm  in  the  town  of  Ripley, 
Chautauqua  county.  The  defendant's  road  passed  through 
the  farm,  and  over  the  railroad  was  a  farm  crossing  which  had 
been  provided  by  the  defendant.  The  decedent's  house  and 
barns  were  upon  one  side  of  the  railroad,  while  his  pasture 
was  upon  the  opposite  side.  On  the  25th  day  of  August, 
1881,  the  decedent  was  struck  and  killed  by  a  passing  train  at 
or  near  the  crossing.  At  the  time  he  was  driving  his  cows 
from  the  pasture  to  his  house  or  barns.  The  defendant's  right 
of  way  was  sixty-six  feet  in  width,  and  there  was  a  gate  om 
each  side  of  the  crossing.  The  decedent's  house,  where  he 
had  lived  many  years,  was  in  sight  of  the  track,  and  he  wai 
familiar  with  the  time  the  defendant's  trains  passed  his  place. 
The  train  which  caused  the  accident  passed  over  this  crossing 
at  a  high  rate  of  speed  at  about  the  same  time  each  day,  and 
the  decedent  knew  that  it  was  often  late.  The  grade  and 
tracks  of  the  railroad  in  that  vicinity  were  from  three  to  six 
and  a  half  feet  above  the  surface  of  the  adjacent  land.  There 
were  two  tracks  of  the  usual  width,  about  eight  feet  apart. 
The  train  was  upon  the  north  track,  and  the  decedent 
approached  the  road  from  the  south.  The  north  track  being 
about  thirty-seven  feet  from  the  south  gate,  the  decedent  had 
to  travel  that  distance  before  reaching  the  place  where  the 
injury  occurred.  The  track  was  straight  from  the  crossing 
west  for  about  1,450  feet,  and  a  person  on  the  south  track  could 
see  a  train  coming  from  the  west  about  that  distance,  and 
could  be  seen  from  the  engine  the  same  distance,  but  if  at  the 
south  gate  he  could  see  the  train  and  be  seen  by  the  engineer 
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for  only  about  556  feet.  The  evidence  is  to  the  effect  that  at 
the  time,  or  immediately  preceding  the  accident,  the  defend- 
ant was  trying  to  hurry  his  cows  across  the  defendant's  rail- 
road in  front  of  the  approaching  train,  and  that  the  cows  were 
huddled  together.  The  engineer  could  have  seen  the  cows 
on  the  track  when  he  was  about  1,450  feet  from  the  crossing, 
if  they  were  there  at  that  time,  but  there  is  no  evidence  thai 
they  were,  and  any  conclusion  to  that  effect  was  necessarily 
based  upon  mere  speculation  or  conjecture. 

The  plaintiff's  witnesses  testified  that  no  bell  was  rung,  or 
whistle  sounded  as  the  train  approached  the  Dixon  crossing, 
which  was  556  feet  west  of  the  place  of  the  accident.  This 
was  denied.  So  far  as  there  was  any  evidence  upon  the  sub- 
ject, it  tended  to  show  that  when  the  accident  occurred  the 
decedent,  while  endeavoring  to  save  his  cows  by  getting  them 
over  the  track  before  the  train  reached  the  crossing,  placed 
himself  in  a  position  of  danger  which  resulted  in  his  death. 

The  case  was  submitted  to  the  jury  upon  the  theory  that 
it  might  find  that  the  defendant's  engineer  was  negligent  in 
not  giving  a  signal,  or  in  not  stopping  the  train  before  the 
accident,  upon  the  supposition  that  the  cows  were  upon  the 
track  and  could  have  been  seen  by  the  engineer  at  a  distance 
from  the  crossing  that  would  have  enabled  him  to  avoid  the 
Accident ;  although  there  was  no  such  evidence. 

We  are  of  the  opinion  that  the  evidence  was  insufficient  to 
justify  the  court  in  submitting  to  the  jury  the  question  of  the 
defendant's  negligence.  As  the  trial  court  in  effect  said,  the 
defendant  owed  the  decedent  no  duty  to  sound  its  whistle  or 
ring  its  bell  either  at  the  Dixon  crossing  or  the  farm  crossing 
where  the  accident  occurred.  The  evidence  was  insufficient 
to  sustain  the  proposition  that  the  defendant's  engineer  was 
negligent  in  not  seeing  the  cows  upon  the  track  in  time  to 
avoid  the  accident,  and  was  too  speculative  and  uncertain  to 
uphold  the  finding  of  the  jury.  Negligence  is  not  to  be  pre- 
sumed ;  but  to  justify  the  submission  of  that  question  to  a 
jury,  there  must  be  more  than  a  mere  surmise  that  there  may 
have  been  negligence  on  the  part  of  the  defendant.  There 
24 
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must  be  evidence  upon  which  the  jury  might  reasonably  and 
properly  conclude  that  there  was  negligence. 

The  burden  of  showing  that  her  intestate  was  free  from 
contributory  negligence  rested  upon  the  plaintiff.  That  she 
has  not  successfully  borne  that  burden  is  quite  manifest.  The 
only  theory  upon  which  the  respondent  now  seeks  to  uphold 
the  refusal  of  the  court  to  non-suit,  upon  the  ground  that  the 
decedent  was  guilty  of  contributory  negligence,  is  that, 
although  the  decedent  knew  that  the  train  was  approaching, 
he  was  justified  in  placing  himself  in  a  position  of  danger  to 
rescue  his  property  from  injury  or  destruction.  We  think 
the  principle  contended  for  cannot  be  sustained.  In  Eckert  v. 
The  Long  Island  Railroad  Co.  (43  N.  Y,  502)  it  was  in  effect 
held  that  a  person  could  not  place  himself  in  a  situation  of 
danger  simply  for  the  protection  of  his  property,  without 
being  guilty  of  such  negligence  as  would  preclude  his 
recovery.  In  Schneider  v.  The  Seeotul  Avenue  Railroad  Co. 
(133  K  Y.  583)  it  was  said:  "If  the  party  by  his  own 
negligence  has  placed  himself  in  a  situation  of  peril,  and  being 
called  upon  in  a  sudden  exigency  to  act,  mistakes  his  best 
course  through  an  error  of  judgment,  he  is  not  thereby 
relieved." 

A  careful  examination  of  the  evidence  in  this  case  leads 
us  to  the  conclusion  that  the  evidence  was  hot  sufficient  to 
justify  the  submission  to  the  jury  of  either  the  question  of  the 
defendant's  negligence,  or  the  question  of  the  decedent's 
freedom  from  contributory  negligence,  and  that  the  court 
erred  in  denying  the  defendant's  motion  for  a  non-suit. 

It  follows  that  the  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event.  ' 

All  concur,  except  Andrews,  Ch.  J.,  and  Haight,  J.,  not 
Bitting ;  Vanx,  J.,  not  voting. 

Judgment  reversed. 
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In  the  Matter  of  the  Application  of  George  Smith,  Kespond- 
ent,  for  a  Writ  of  Mandamus,  v.  The  Board  of  Supervis- 
ors of  St.  Lawrence  County,  Appellant. 

1.  Constitution  of  1894  —  Division  of  County  into  Assembly  Dis- 
tricts. The  intention  of  section  5  of  article  3  of  the  Constitution  of  1894, 
providing  for  the  division,  by  the  board  of  supervisors,  of  a  county 
entitled  to  more  than  one  member  of  assembly  into  assembly  districts  as 
nearly  equal  in  number  of  inhabitants  as  may  be,  is  to  permit  the  exercise 
of  a  reasonable  and  honest  discretion  on  the  part  of  the  supervisors  in 
carrying  out  the  provision  which  requires  towns  which,  from  their  loca- 
tion, may  be  included  in  eithe*  of  two  districts  to  be  so  placed  as  to  make 
such  districts  most  nearly  equal  in  number  of  inhabitants ;  subject,  how- 
ever, to  the  mandatory  provision  that  no  assembly  district  shall  contain  a 
greater  excess  in  population  over  an  adjoining  district  in  the  same  senate 
district  than  the  population  of  a  town  therein  adjoining  such  assembly 
district,  and  regard  being  had  to  the  provision  that  the  districts  shall  be 
of  convenient  and  contiguous  territory,  in  as  compact  form  as  practicable. 

2.  Discretion  of  Supervisors.  Under  the  provisions  of  section  5  of 
article  3  of  the  Constitution  of  1894,  a  board  of  supervisors,  in  dividing  a 
county  into  assembly  districts,  is  vested  with  discretion  to  determine 
whether  the  location  of  a  town  is  such  as  to  justify  placing  it  in  a  district- 
that  will  more  nearly  secure  numerical  equality,  or  whether  the  demands 
of  convenience,  contiguity  and  compactness  require  a  reasonable  depart- 
ure from  an  equal  division  of  the  number  of  inhabitants  between  two  dis- 
tricts; and  each  case  of  the  exercise  of  such  discretion  must  rest  on  its 
peculiar  facts.  * 

In  re  Smith  v.  Bd.  of  Super.  St.  L.  Co.  (00  Hun,  568),  reversed. 

(Argued  January  7,  1896;  decided  January  14,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  ?>y 
1895,  which  reversed  an  order  of  the  Special  Term  denying  a 
motion  for  a  peremptory  mandamus,  set  aside  the  apportion- 
ment of  St.  Lawrence  county  into  assembly  districts  made  by 
its  board  of  supervisors  and  ordered  that  a  peremptory  writ 
of  mandamus  issue  directing  the  board  to  re-convene  and 
re-divide  the  county  into  assembly  districts. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  C.  Keeler,  John  M.  Kellogg  and  Thomas  Sjyratt  for 
appellant      The  board  of  supervisors  of  St.  Lawrence  county 
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had  the  power,  in  its  discretion  and  judgment,  to  make  the 
apportionment  which  lias  been  deckred  unconstitutional  and 
void,  and  the  decision  of  the  General  Term  of  the  Supreme 
Court  is  erroneous.  (Const.  N.  Y.  art.  3,  §  5 ;  Baird  v. 
Bd.  Suprs.,  138  N.  Y.  109 ;  People  ex  rel.  v.  Bice,  135  K 
Y.  510;  In  re  Baird,  142  N.  Y.  526;  Newell  v.  People, 
7N.1.9;  People  v.  Bathbone,  145  N.  Y.  440.)  The  Gen- 
eral  Terra  of  the  Supreme  Court  erred  in  its  interpretation  of 
section  5,  article  3,  of  the  Constitution.  (In  re  Baird,  142  N.  Y. 
527 ;  People  ex  rel.  v.  Cromwell,  102  N.  Y.  481 ;  People  ex  rel.  v. 
Bicliards,  99  K  Y.  620 ;  People  ex  rel.  v.  Supra.,  73  N.  Y.  173, 
175 ;  People  ex  rel.  v.  Supra.,  64  N.  Y.  600.)  The  General 
Term  imputed  to  the  framers  of  the  Constitution  a  different 
motive  from  that  which  they  held  towards  boards  of  supervisors 
and  other  apportioning  bodies.  (Baird  v.  Bd.  Suprs.,  138  N. 
Y.  112  ;  Cooky's  Const.  Lim.  64 ;  1  Story  on  Const.  §§  420-425.) 
There  is  no  merit  in  the  relator's  contention.  This  is  a  case 
of  de  minimis  non  curat  lex.  (Broom's  Leg.  Max.  142 ;  3 
Kent's  Comm.  537-539  ;  Embry  v.  Owens,  6  Exch.  369 ;  The 
Reward,  2  Dods.  Adm.  269;  4  Black.  Comm.  36.)  The 
relator  was  not  entitled  to  a  writ  of  mandamus  in  this  instance. 
{People  v.  Assessors,  137  N.  Y.  204 ;  People  v.  Assessors, 
139  N.  Y.  17 ;  People  v.  Bd.  Canvassers,  129  N.  Y.  360.) 

Vasco  P.  Abbott  for  respondent.  It  is  the  cardinal  prin- 
ciple of  free  representative  government  that  every  elector 
shall  Jiave  equal  weight  in  exercising  the  suffrage.  (People 
ex  rel.  v.  Bice,  135  X.  Y.  513 ;  Baird  v.  Bd.  Suprs.,  138  N. 
Y.  107.)  It  was  the  duty  of  the  Constitutional  Convention 
of  1894  to  redress  the  wrongs  that  had  grown  ujd  under  the 
old  system  and  fortify  the  cardinal  principle  of  equal 
rights  by  such  mandate  that  apportioning  bodies  could  not,  in 
the  pretended  exercise  of  discretion,  overthrow  it.  (142  N. 
Y.  527.)  The  rule  laid  down  by  the  General  Term  was  cor- 
rect.    (138  N.  Y.  107 ;  Const.  N.  Y.  art.  3,  §  5 ;  2  Hill,  35.) 

Bartlett,  J.  The  petitioner,  by  moving  for  a  peremptory 
writ  of  mandamus  without  taking  issue  on  the  facts  alleged 
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by  the  appellant  in  reply  to  the  moving  papers,  must  be  taken 
to  have  admitted  them.  (People  ex  rd.  P.  C.  S.  Bank  v. 
Cromwell,  102  N.  Y.  481 ;  People  ex  rel.  v.  Richards,  99  K 
Y.  620 ;  People  ex  rel.  v.  Supervisors,  73  K  Y.  173,  175 ; 
People  ex  rel.  v.  Supervisors,  64  N.  Y.  600.) 

This  appeal  involves  the  construction  of  certain  provisions 
in  article  3,  section  5,  of  the  Constitution  of  1894.  Under 
the  Constitution  of  1846,  the  county  of  St.  Lawrence  was 
entitled  to  three  assemblymen ;  under  the  apportionment  of 
1892  to  one,  and,  under  the  present  Constitution,  two.  The 
section  under  consideration  required  the  board  of  supervisors 
to  meet  on  the  second  Tuesday  of  June,  1895,  and  divide  the 
county  into  two  assembly  districts. 

The  section  further  provides  that  each  district  shall  be  as. 
nearly  equal  in  number  of  inhabitants,  excluding  aliens,  as- 
may  be,  of  convenient  and  contiguous  territory,  in  as  compact 
form  as  practicable ;  that  no  town  or  block  in  a  city,  inclosed 
by  streets  or  public  ways,  shall  be  divided  in  the  formation  of 
assembly  districts,  nor  shall  any  district  contain  a  greater 
excess  in  population  over  an  adjoining  district  in  the  same 
senate  district  than  the  population  of  a  town  or  block  therein 
adjoining  such  assembly  district ;  that  towns  or  blocks  which, 
from  their  location,  may  be  included  in  either  of  two  districts, 
shall  be  so  placed  as  to  make  said  districts  most  nearly  equal 
in  number  of  inhabitants,  excluding  aliens. 

In  obedience  to  these  mandates  of  the  Constitution  the 
board  of  supervisors  met  as  required  and  divided  the  thirty- 
one  towns  of  the  county  of  St.  Lawrence  into  two  assembly 
districts.  The  total  population  of  the  county  is  80,648 ;  the 
first  district  contains  40,682,  and  the  second  district  39,966, 
thus  making  a  difference  of  716  in  favor  of  the  first  district. 
The  petitioner  claims  that  the  board  of  supervisors  violated 
the  Constitution  in  that  they  did  not  make  the  new  assembly 
districts  as  nearly  equal  in  number  of  inhabitants  as  might  be, 
and  also  that  they  did  not  observe  the  provision  that  towns 
which,  from  their  location,  may  be  included  in  either  of  two 


190  In  re  Smith  v.  Board  of  Supervisors.  [Jan.. 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  148. 

districts,  shall  be  so  placed  as  to  make  them  most  nearly  equal 
in  number  of  inhabitants. 

The  petitioner  further  urges  that  the  towns  of  Madrid  and 
Hermon,  being  on  the  dividing  line  between  the  two  districts, 
their  position  in  the  apportionment  should  be  reversed  ;  that  the 
town  of  Madrid,  with  a  population  of  1,752,  should  be  taken 
from  the  first  district  and  placed  in  the  second,  and  that  the 
town  of  Hermon,  with  a  population  of  1,466,  should  be  taken 
from  the  second  district  and  placed  in  the  first,  thereby  mak- 
ing a  gain  of  572  nearer  equality,  so  that  the  difference 
between  the  two  districts  would  be  reduced  from  716  to  144. 

In  order  to  maintain  this  position  the  petitioner  contends 
that  the  provision  of  the  Constitution  requiring  towns  which, 
from  their  location,  may  be  included  in  either  of  two  districts, 
to  be  so  placed  as  to  make  said  districts  most  nearly  equal  in 
number  of  inhabitants  is  mandatory  and  cannot  be  read  and 
construed  in  connection  with  the  other  provisions  of  section 
five.  The  learned  General  Term  were  of  opinion  that  this 
position  was  correct  and  that  the  board  of  supervisors  had  no 
discretion  in  the  premises,  but  that  it  was  their  plain  duty  to 
have  changed  the  position  of  the  towns  of  Madrid  and  Her- 
mon in  the  apportionment  so  as  to  have  accomplished  the 
result  indicated  or  to  have  secured  it  in  some  one  of  several 
other  ways  possible. 

We  are  of  opinion  that  this  construction  is  erroneous,  and 
that  the  section  in  question  must  be  read  so  as  to  give  force 
and  effect  to  all  of  its  provisions.  It  is  doubtless  true  that  the 
Constitutional  Convention  of  1894  intended  to  curtail  the  dis- 
cretion vested  in  boards  of  supervisors  in  laying  out  assembly 
districts,  but  it  is  equally  clear  that  they  did  not  intend  to 
entirely  deprive  them  of  it.  The  evil  sought  to  be  remedied 
by  the  new  Constitution  was  to  prevent  those  gross  discrep- 
ancies in  apportionment  and  representation  that  had  long 
been  a  public  scandal  and  a  reproach  to  the  good  name  of  the 
state.  This  result  was  largely  accomplished  by  the  provision 
that  no  district  should  contain  a  greater  excess  in  population 
over  an  adioining  district  in  the  same  senate  district  than  the 
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population  of  a  town  therein  adjoining  such  assembly  district. 
This  provision  is  strictly  mandatory,  and  clearly  indicates  the 
limits  within  which  the  supervisors  were  entitled  to  exercise 
their  discretion.  This  is  rendered  clear  by  the  other  provis- 
ions of  the  section  to  the  effect  that  the  districts  shall  be  as 
nearly  equal  in  number  of  inhabitants  as  may  be,  and  that 
they  shall  be  of  convenient  and  contiguous  territory,  in  as  com- 
pact form  a*s  practicable.  These  qualifying  words  indicate 
the  clear  intention  of  the  framers  of  the  Constitution  to  per- 
mit the  exercise  of  a  reasonable  and  honest  discretion  on  the 
part  of  the  supervisors,  provided  that  in  no  case  should  there 
be  a  greater  excess  in  population  over  an  adjoining  district  in 
the  same  senate  district  than  the  population  of  a  town  therein 
adjoining  such  assembly  district.  In  the  exercise  of  this  dis- 
cretion they  are  to  lay  out  the  districts  so  as  to  be  of  conven- 
ient and  contiguous  territory,  in  as  compact  form  as  practicable. 
It  is  insisted  on  behalf  of  the  board  of  supervisors  that  they 
have  honestly  and  wisely  exercised  this  discretion  in  the  pres- 
ent instance,  and  have  constituted  the  two  assembly  districts 
of  convenient  and  contiguous  territory,  making  them  as  com- 
pact as  possible,  in  view  of  the  fact  that  nearly  one-third  of 
the  county  of  St.  Lawrence  is  covered  by  the  primeval  forest. 
They  further  state  that  to  transpose  the  towns  of  Madrid  and 
Hermon  as  suggested  would  be  to  the  very  great  inconven- 
ience of  the  inhabitants  of  both  ;  that  the  town  of  Madrid  has 
nearly  all  of  its  natural  business  and  political  affiliations  with 
the  city  of  Ogdensburg,  which  is  in  the  first  assembly  district ; 
that  the  town  originally  extended  to  the  St.  Lawrence  river, 
thus  affording  to  the  inhabitants  access  to  the  city  of  Ogdens- 
burg during  seven  months  of  the  year,  and  it  is  now  separated 
from  the  river  for  but  a  short  distance  from  its  northerly  line 
by  the  town  of  Waddington  in  the  first  assembly  district,  the 
latter  town  having  been  created  from  the  original  town  of 
Madrid,  and  naturally  the  interests  of  Madrid  and  Waddington 
from  early  associations  are  almost  as  common  as  though  they 
constituted  one  town.  It  also  appears  that  the  town  of 
Madrid  is  intersected  by  the  Ogdensburg  and  Lake  Champlain 
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division  of  the  Central  Vermont  railroad ;  that  direct  and 
easy  communication  exists  from  the  town  of  Madrid  to  the 
city  of  Ogdensbnrg  in  the  first  assembly  district;  that  the 
town  has  no  convenient  railway  communication  with  the 
center  of  the  second  assembly  district,  or  with  any  town  in 
which  political  conventions  in  that  district  are  liable  to  be  held. 

They  further  show  that  the  town  of  Hermon  in  the 
second  district  is  not  situated  on  the  line  of  any  railway,  but 
is  within  three-quarters  of  an  hour  by  carriage  of  the  village 
of  Canton,  which  is  the  county  seat  of  the  county  and  at  which 
village  for  many  years  the  political  conventions  of  both  par- 
ties have  been  held,  and  where  the  board  of  supervisors 
meets ;  that  the  town  of  Hermon  is  situated  far  more  con- 
veniently and  contiguously  in  a  territorial  way  to  the  town  of 
Canton  (which  was  placed  in  the  second  assembly  district), 
than  to  the  center  of  the  first  assembly  district  of  the  county, 
or  in  fact  to  any  town  of  the  first  assembly  district. 

It  is  further  made  to  appear  by  the  board  of  supervisors 
that  they  took  into  consideration  the  modes  of  access  through 
the  different  towns  in  each  of  the  districts,  both  of  the  public 
highways  and  of  the  lines  of  railroad  and  water  communica- 
tion. That  in  considering  the  subject  of  compactness  they 
had  to  deal  with  the  situation  of  the  local  territory  of  the 
county  of  St.  Lawrence,  which  is  the  largest  in  area  of  any 
county  in  the  State,  and  some  parts  of  which  are  sparsely 
settled,  and  so  enable  the  inhabitants  of  the  entire  county  to 
meet  in  their  political  conventions  and  electoral  primaries  as 
to  make  the  exercise  of  the  duties  and  privileges  of  a  citizen 
voter  as  little  onerous  as  possible. 

We  think  the  board  of  supervisors  have  lawfully  and 
judiciously  exercised  the  discretion  vested  in  them  by  the 
Constitution  and  have  furnished  us  with  good  and  sufficient 
reasons  for  the  slight  difference  in  the  number  of  inhabitants 
between  the  two  districts. 

It  is  quite  impossible  that  the  carving  out  of  these  districts 
with  a  due  regard  to  convenience,  contiguity  and  compact- 
ness could  be  accomplished  in  a  satisfactory  manner  except 
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by  a  board  of  officers  thoroughly  familiar  with  the  territory 
and  having  an  intimate  knowledge  of  its  towns,  topography 
and  means  of  communication  bv  land  and  water.  We  should 
not  feel  justified  in  interfering  unless  convinced  that  there 
had  been  a  clear  abuse  of  discretion.  It  is  admitted  by  the 
petitioner  that  the  board  of  supervisors  acted  honestly  and  in 
good  faith. 

It  has  already  been  pointed  out  that  within  certain  circum- 
scribed limits  discretion  is  to  be  exercised,  as  appears  by  the 
provisions  that  the  districts  are  to  be  as  nearly  equal  in  num- 
ber of  inhabitants  as  may  be  and  composed  of  convenient  and 
contiguous  territory,  in  as  compact  form  as  practicable. 

The  existence  of  discretion  in  the  board  of  supervisors  is 
further  evidenced  by  the  provision  that  towns  or  blocks 
"  which  from  their  location "  may  be  included  in  either  of 
two  districts  shall  be  so  placed  as  to  make  said  districts  most 
nearly  equal  in  number  of  inhabitants.  The  words  "  which 
from  their  location "  disclose  the  manifest  intent  to  vest  in 
the  board  discretion  to  determine  whether  the  location  of  a 
town  is  6uch  as  to  justify  placing  it  in  a  district  that  will  more 
nearly  secure  numerical  equality,  or  whether  the  demands  of 
convenience,  contiguity  and  compactness  require  a  reasonable 
departure  from  an  equal  division  of  the  number  of  inhab- 
itants between  two  districts. 

It  is  a  familiar  rule  of  construction  that  a  statute  should  l>e 
construed  so  as  to  give  effect,  if  possible,  to  all  of  its  pro- 
visions, but  in  interpreting  the  Constitution  the  rule  is  more 
rigidly  applied,  and  the  fundamental  law,  as  solemnly  expressed 
in  a  written  instrument,  is  to  be  considered  as  a  whole,  com- 
plete in  itself,  and  force  and  effect  must  be  given  to  every 
provision  contained  in  it.  {Neioell  v.  People,  7  N.  Y.  9 ; 
People  v.  Rathbone,  145  N.  Y.  440.) 

The  construction  we  have  placed  upon  the  section  under 
consideration  gives  force  and  effect  to  all  of  its  provisions, 
while  the  opposite  view  would  deprive  the  board  of  super- 
visors of  their  very  limited  discretion  and  reduce  them  to 
mere  ministerial  officers  whose  one  duty  would  be  to  secure  the 
25 
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nearest  approach  to  numerical  equality  between  the  districts 
without  regard  to  convenience,  contiguity  or  compactness. 

We  feel  assured  that  the  people  of  the  state  can  never  again 
be  subjected  to  those  inequalities  of  apportionment  and  repre- 
sentation which  gave  rise  to  some  of  the  present  constitutional 
provisions,  so  long  as  the  maximum  excess  in  the  population 
of  a  district  is  limited  by  mandatory  provision  to  the  popula- 
tion of  a  town  adjoining  such  assembly  district,  and  the  dis- 
cretion exercised  within  that  narrow  limit  is  subject  to  the 
supervision  of  the  courts. 

Each  case  must  be  decided  on  its  peculiar  facts,  and  the 
courts  can  be  relied  upon  at  all  times  to  enforce  the  Constitu- 
tion in  its  letter  and  spirit. 

The  order  appealed  from  should  be  reversed  and  the  order 
of  Special  Term  affirmed,  without  costs  to  either  party. 

All  concur,  except  Andrews,  Ch.  J.,  who  dissents  on  the 
ground  that  mere  convenience  in  attending  political  conven- 
tions and  the  other  circumstances  relied  upon  in  this  case,  did 
not  justify  the  board  of  supervisors  in  disregarding  the  man- 
datory provision,  that  towns  or  blocks  which  from  their  locar 
tion  may  be  included  in  either  of  two  districts,  shall  be  so 
placed  as  to  make  said  district  most  nearly  equal  in  number  of 
inhabitants,  excluding  aliens.     Vann,  J.,  not  sitting. 

Ordered  accordingly. 


Henry  A.  Bogert,  as  Trustee,  etc.,  Plaintiff,  v.  George  Bliss, 
Respondent,  and  Francis  B.  Robert,  Appellant,  Impleaded 
with  Elsworth  L.  Striker  et  al.,  Defendants. 

1.  Mortgage  —  Reviver  after  Payment.  A  person,  who  has  at  the 
time  notice  that  a  real  estate  mortgage  has  been  paid  by  the  mortgagor  in 
the  usual  course,  cannot,  by  a  verbal  arrangement  between  himself  and 
the  mortgagor,  give  the  extinct  mortgage  vitality  again  as  security  for  a 
new  loan,  so  as  to  give  it  priority  over  a  subsequent  conveyance  or 
mortgage. 

2.  Statute  of  Frauds.  The  re-issue  of  a  real  estate  mortgage,  which 
has  been  extinguished  by  payment,  is  in  substance  the  creation  of  a  new 
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mortgage,  and  is  subject  to  the  requirement  of  writing  imposed  by  the 
Statute  of  Frauds. 

3.  Re- issued  Mortgage  —  Notice.  A  party  taking  from  a  mortgagor 
a  re-issued  mortgage  has  notice  which  should  put  him  upon  inquiry,  and 
he  takes  at  the  peril  that  it  has  in  fact  been  paid. 

4.  Paid  Mortgage — Assignment  —  Priority.  When  a  person,  having 
knowledge  that  a  past-due  mortgage  has  in  fact  been  paid  by  the  mort- 
gagor, although  not  canceled  of  record,  takes  it  from  the  mortgagor  as 
security  for  a  loan  made  at  the  time,  under  a  verbal  agreement  that  an 
assignment  shall  be  obtained  from  the  mortgagee,  he  at  most  obtains  a 
right  in  equity,  enforceable  by  an  equitable  action,  which  does  not  entitle 
him  to  a  preference  over  one  who,  before  the  promised  assignment  is 
obtained,  takes  a  legal  mortgage  on  the  same  premises,  with  constructive 
knowledge  of  the  prior  mortgage,  but  without  notice  of  the  agreement  in 
reference  thereto.  And  it  teems  that  the  taker  of  the  paid  mortgage  would 
not  be  entitled  to  preference  in  case  he  received  an  actual  assignment 
thereof  before  the  giving  of  the  subsequent  mortgage  instead  of  thereafter. 

5.  Re-issue  op  Paid  Mortgage.  A  mortgage  which  has  been  paid  by 
the  mortgagor,  and  not  intended  to  be  kept  alive  at  the  time  of  payment, 
cannot  be  thereafter  re-issued  by  him  to  secure  another  loan,  made  by  a 
party  cognizant  of  the  fact,  so  as  to  give  it  validity  as  against  a  subse- 
quent purchaser  or  mortgagee. 

Kellogg  v.  Ames  (41  N.  Y.  259)  and  Coles  v.  Appleby  (87  N.  Y.  114), 
distinguished. 
Reported  below,  13  Misc.  Rep.  72. 

(Argued  January  6,  1896;  decided  January  14,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
June  3,  1895,  which  reversed  an  order  of  Special  Term  con- 
firming the  report  of  a  referee  in  proceedings  for  the  distribu- 
tion of  surplus  moneys  arising  from  the  sale  of  mortgaged 
premises  in  an  action  of  foreclosure,  modified  and  confirmed 
as  modified  said  report,  by  finding  that  the  equities  of  the 
claimant  Bliss  were  superior  to  those  of  the  claimant  Robert ; 
that  the  lien  of  the  deed  or  mortgage  to  the  claimant  Bliss 
was  superior  to  any  claim  of  the  claimant  Robert,  and  that 
the  defendant  Bliss  was  entitled  to  payment  out  of  the  sur- 
plus moneys,  the  balance,  if  any,  to  be  paid  to  the  defendant 
Robert. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Abram  I.  Elkus  and  Edward  Cl  James  for  appellant. 
The  mortgage  of  Striker  to  Weil,  and  assigned  to  Robert,  is 
stili  in  full  force  and  effect.  {Kellogg  v.  Ames,  41  N.  Y.  259  ; 
Lawrence  v.  Brown,  5  N.  Y.  394 ;  Dezell  v.  Oddl,  3  Hill,, 
221 ;  Purser  v.  Anderson,  4  Edw.  Ch.  18  ;  Graves  v.  Mum- 
ford,  26  Barb.  94;  Champney  v.  Coope,  32  K  Y.  543; 
Bogert  v.  Striker,  11  Misc.  Rep.  88 ;  Allison  v.  Schmitz,  98 
K  Y.  657,  658 ;  Russell  v.  Nelson,  99  N.  Y.  119 ;  Coles  v. 
Appleby,  87  N.  Y.  114;  CWy  v.  Bank,  113  N.  Y.  657; 
Houseman  v.  Bodine,  122  N.  Y.  158 ;  Hoys  v.  Bramhall,  19 
K  J.  Eq.  563 ;  Itubbell  v.  Blakeslee,  71  N.  Y.  63 ;  Jones  on 
Mort.  §§  944,  947,  948 ;  Warner  v.  Blakeman,  36  Barb.  501 ; 
Starr  v.  Ellis,  6  Johns.  Ch.  393;  Clift  v.  White,  12  K  Y. 
519.)  That  the  assignment  from  Weil  to  Robert  was  not 
recorded  at  the  time  Bliss  took  his  first  deed  from  Striker  is 
entirely  immaterial.  (Curtis  v.  Moore,  10  Misc.  Rep.  341; 
Purdy  v.  Huntington,  42  N.  Y.  334 ;  MiUer  v.  Lindsey,  19 
Hun,  207.)  Robert  is  entitled  to  his  lien  upon  the  surplus, 
because  he  has  an  equitable  mortgage  upon  the  same.  (Jonea 
on  Mort.  [5th  ed.]  16 ;  Story's  Eq.  Juris.  §  1231 ;  Sprague  v. 
Cochran,  144  N.  Y.  104,  112.)  The  respondent  Bliss  has  no 
equities  in  his  favor.  (Jones  on  Mort.  [5th  ed.]  162 ;  Purser 
v.  Anderson,  4  Edw.  Ch.  18 ;  Kellogg  v.  Ames,  41  N.  Y. 
259.)  The  findings  of  the  referee  on  the  questions  of  fact 
cannot  be  disturbed.  (Baird  v.  Mayor,  96  N.  Y.  567 ; 
Lowery  v.  Erskine,  113  N.  Y.  52,  55  ;  Aldridge  v.  Aldridge, 
120  N.  Y.  614,  617 ;  Devlin  v.  Greenwich  Bank,  125  N.  Y. 
756;  P.  L  Co,  v.  Hopatcong,  127  N.  Y.  206;  Barnard  v. 
Ganlz,  140  1ST.  Y.  249,  253.) 

George  Bliss,  respondent,  in  person.  By  the  express  terms 
of  the  mortgage  the  payment  of  the  money  for  which  it  was 
given  as  security  rendered  it  void  and  of  no  effect.  (Hilliard  on 
Mort.  [4th  ed.]  473;  1  Jones  on  Mort.  [5th  ed.]  §  934; 
McGiven  v.  Wheelock,  7  Barb.  22 ;  Mead  v.  York,  6  N.  Y. 
449 ;  Champney  v.  Coope,  34  Barb.  539  ;  Ca?neron  v.  Irwin> 
5  Hill,  276  ;  Fitch  v.  Cotheal,  2  Sandf.  Ch.  29.)     From  the 
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mere  act  of  payment  of  a  debt  secured  by  a  mortgage,  and  in 
the  absence  of  anything  else,  there  is  a  presumption  that  the 
act  was  to  have  its  ordinary  legal  effect  and  extinguish  the 
mortgage.  (Herbert  v.  Vanderbilt,  20  N.  Y.  395  ;  Chavipney 
v.  Coope,  32  N.  Y.  543  ;  Mickles  v.  Townsend,  18N.  Y.  582; 
Trmcott  v.  King,  6  N.  Y.  147 ;  Mead  v.  York,  6  K  Y.  449.) 
The  question  here  is,  what  was  the  intent  when  Striker 
paid  his  debt  to  Weil  ?  Clearly  the  legal  presumption  is  that 
it  was  intended  the  act  should  have  its  natural  legal  effect  and 
-extinguish  the  mortgage,  and  this  legal  presumption  is  sus- 
tained by  all  the  testimony  as  to  what  occurred  at  the  time. 
(Kellogg  v.  Ames^  41  N.  Y.  259 ;  Coles  v.  Appleby,  87  N.  Y. 
114.)  If  the  case  is  considered  as  one  of  conflicting  equities, 
then  the  decision  must  be  affirmed.  The  legal  rule  is  that 
whatever  extinguishes  the  debt  as  a  general  proposition  puts 
an  end  to  the  mortgage.  (1  Jones  on  Mort.  [5th  ed.]  §  943 ; 
Hilliard  on  Mort.  [4th  ed.]  473;  Mc Given  v.  Wheelock,  7 
Barb.  29.) 

Andrews,  Ch.  J.  The  controversy  relates  to  the  disposi- 
tion of  surplus  moneys  arising  on  a  foreclosure  of  a  mort- 
gage. One  Robert  claims  a  prior  lien  thereon  as  assignee  of 
a  mortgage  made  by  the  defendant  Striker  to  one  Weil,  dated 
May  15,  1891,  payable  June  18,  1891,  for  $l-,000,  recorded 
May  18,  1891.  The  mortgage  was  paid  at  maturity  by 
Striker,  the  mortgagor  and  owner  of  the  equity  of  redemp- 
tion, to  Weil,  the  mortgagee,  who  on  the  same  day  executed 
and  delivered  to  Striker  a  satisfaction  of  the  mortgage, 
together  with  the  bond,  but  the  mortgage  was  then  in  the 
register's  office  and  for  that  reason  was  not  delivered  to 
Striker.  The  mortgage  was  paid  in  usual  course,  and  at  the 
time  of  the  payment  there  was,  so  far  as  appears,  no  intention 
on  the  part  of  Striker,  and  no  understanding  between  him 
and  the  mortgagee,  that  the  mortgage  should  be  kept  alive. 
Subsequently,  on  July  2nd,  1891,  Striker  applied  to  Robert 
(a  partner  of  Weil)  for  a  loan  of  $1,000,  on  the  security  of 
this  extinguished  mortgage,  and  the  loan  was  made,  Striker 
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delivering  to  Robert  at  the  time  the  bond  and  the  satisfaction, 
and  stating*  that  Weil  would  assign  the  mortgage  to  him. 
The  assignment  was  subsequently  made,  but  not  as  we  infer 
until  after  the  mortgage  executed  to  Bliss,  the  other  claimant 
of  the  surplus.  The  Bliss  mortgage  was  executed  by  Striker 
to  Bliss  August  28th,  1891,  and  covered  the  same  premises 
embraced  in  the  Weil  mortgage,  and  was  given  to  secure  a 
loan  of  $1,500  made  by  Bliss  to  Striker,  but  in  form  was  an 
absolute  deed,  and  was  recorded  November  11th,  1891.  Bliss 
when  he  took  his  mortgage  made  no  search  of  the  title  and 
had  constructive  notice  only  of  the  Weil  mortgage.  The 
question  is  whether  Robert  or  Bliss  is  entitled  to  the  surplus 
moneys.  We  think  the  conclusion  of  the  General  Term  that 
Bliss  is  entitled  to  them  is  correct. 

The  Weil  mortgage  was  extinguished  by  payment  before 
Striker  applied  to  Robert  for  a  loan,  and  Robert  had  notice 
that  the  mortgage  had  been  paid  by  Striker.  Striker  delivered 
to  him  the  satisfaction  executed  by  Weil,  and  there  is  no  pre- 
tense that  it  did  not  represent  the  actual  fact  that  Striker  had 
paid  the  mortgage.  What  Striker  undertook  to  do  was  to 
re-issue  the  mortgage  and  the  bond  to  secure  another  loan 
equal  to  the  amount  of  the  mortgage.  Robert  assented  to 
this  proposition  and  made  the  loan  on  the  faith  of  the  pro- 
posed security.  But  there  was  no  writing  ancL  no  actual 
assignment  of  the  mortgage  until  after  Bliss  had  taken  his 
mortgage.  All  that  Robert  had  until  the  assignment  was 
made  was  the  possession  of  the  bond  and  the  satisfaction  of  the 
mortgage  and  the  verbal  agreement  of  Striker  that  the  mort- 
gage should  be  assigned. 

In  this  state  a  mortgage  is  a  lien  simply,  and  the  general 
principle  is  well  settled  that  on  payment  the  lien  is  ipso  facto 
discharged  and  the  mortgage  extinguished.  There  are  many 
cases  where,  for  purposes  connected  with  the  protection  of  the 
title  or  the  enforcement  of  equities,  what  is  in  form  a  payment 
of  a  mortgage,  will  be  treated  as  a  purchase,  so  as  to  preserve 
rights  which  might  be  jeoparded  if  the  transaction  was  treated 
as  a  payment.     But  we  know  of  no  principle  which  permits 
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a  mortgagor  who  has  paid  his  mortgage  and  taken  a  satisfac- 
tion, there  being  at  the  time  no  equitable  reason  for  keeping 
it  afoot,  subsequently  to  resuscitate  and  re-issue  it  as  security 
for  a  new  loan  or  transaction  and  especially  where  the  rights 
of  third  parties  are  in  question.  It  would  make  no  differ- 
ence in  our  view  whether  the  re-issue  of  the  mortgage  was 
before  or  after  new  rights  and  interests  had  intervened.  We 
do  not  speak  of  the  position  of  a  subsequent  grantee  or  mort- 
gagee having  actual  notice  of  the  re-issue  of  a  satisfied  mort- 
gage before  he  takes  his  mortgage  or  deed.  It  is  possible  that 
the  circumstances  of  the  re-issue  may  be  such  as  to  furnish 
ground  for  a  court  of  equity  to  intervene  and  compel  the 
execution  of  a  new  mortgage,  to  accomplish  the  real  purpose 
of  the  parties,  and  notice  of  such  circumstances  to  the  subse- 
quent grantee  or  mortgagee  might,  perhaps,  under  special 
conditions,  subject  his  right  to  the  prior  equity.  But  the  con- 
tention that  a  person  having  at  the  time  notice  that  a  mort- 
gage had  been  paid  by  the  mortgagor  in  usual  course,  can,  by 
a  verbal  arrangement  between  himself  and  the  mortgagor, 
give  the  extinct  mortgage  vitality  again  as  security  for  a  new 
loan,  so  as  to  give  it  priority  over  a  subsequent  conveyance  or 
mortgage  is  not  justified  by  the  authorities  in  this  state. 

The  Statute  of  Frauds  does  not  permit  mortgages  on  land 
to  be  created  without  writing.  The  re-issue  of  a  dead  mort- 
gagej  if  effect  is  given  to  the  transaction,  is  in  substance  the 
creation  of  a  new  mortgage.  If  this  was  permitted  it  would 
furnish  an  easy  way  to  evade  the  statute.  The  law  wisely 
requires  that  instruments  by  which  land  is  conveyed  or  mort- 
gaged should  be  executed  with  solemn  forms,  and  that  their 
existence  should  be  made  known  through  a  system  of  registry 
so  as  to  protect  those  subsequently  dealing  with  the  premises. 
Public  policy  requires  that  dealings  with  land  should  be  cer- 
tain, and  that  transactions  affecting  the  title  should  be  open, 
and  that  secret  agreements  should  not  be  permitted  by  which 
third  persons  may  be  misled  or  deceived.  It  would  be  a  con- 
venient cloak  for  fraud  if  a  mortgagor,  having  paid  a  mort- 
gage, could  retaifi  it  in  his  possession  uncanceled  of  record 
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and  re-issue  it  at  pleasure.  A  party  taking  from  a  mortgagor 
a  re-issued  mortgage  has  notice  which  should  put  him  upon 
inquiry,  and  he  takes  at  the  peril  -  that  it  has  in  fact  been 
paid. 

In  the  present  case,  not  only  had  the  mortgage  been  paid 
before  Robert  made  his  loan,  but  he  knew  the  fact  from  incon- 
testable evidence.  If  he  had  received  an  actual  assignment 
before  Bliss  had  taken  his  mortgage,  he  would  not,  we  think, 
have  been  entitled  to  preference.  Upon  the  facts  actually 
existing  he  had  merely  an  agreement  for  an  assignment,  which 
at  most  created  an  equity  enforceable  by  equitable  action,  and 
meanwhile  Bliss  had  obtained  a  legal  mortgage,  having  no 
notice  of  the  agreement.  Bliss  had  constructive  notice  of  the 
mortgage  to  Weil.  His  mortgage  was  subject  to  that  incum- 
brance unless  the  mortgage  had  been  paid.  But  he  did  not 
take  subject  to  an  arrangement  between  Striker  and  Robert 
to  revive  the  mortgage,  the  lien* of  which  had  been  extin- 
guished by  payment.  The  case  of  Mead  v.  York  (6  N.  Y. 
449)  is  a  direct  authority  upon  the  question  here  presented. 
It  was  there  held  that  a  mortgage  after  being  once  paid  by 
the  mortgagor  cannot  be  kept  alive  by  a  parol  agreement  as 
security  for  a  new  liability  incurred  for  the  mortgagor  as 
against  the  latter's  subsequent  judgment  creditors.  (See,  also, 
Cameron  v.  Irwin,  5  Hill,  272 ;  Jones  on  Mortgages,  sec.  943 
and  cases  cited.) 

The  appellant  refers  to  two  cases  upon  which  he  particu- 
larly relies  —  Kellogg  v.  Ames  (41  N.  Y.  259)  and  Coles  v. 
Applehy  (87  id.  114).  Kellogg  v.  Ames  was  an  action  to  fore- 
close a  mortgage  which  the  plaintiff  before  maturity  purchased 
from  one  Douglass,  who  held  an  assignment  thereof  from  the 
mortgagees,  regular  in  form,  the  plaintiff  paying  therefor  the 
full  amount  thereof.  Douglass  was  not  a  party  to  the  instru- 
ment, and  he  represented  to  the  plaintiff,  at  the  time  of  the 
purchase  by  the  latter,. that  the  mortgage  was  a  valid  and  sub- 
sisting security,  and  the  plaintiff  purchased  in  reliance  thereon 
and  took  an  assignment  from  Douglass  which  he  placed  on 
record.     Douglass  subsequently  conveyed  the  premises  to  the 
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defendant  Ames.  It  appeared  that  Douglass,  after  the  mort- 
gage was  executed,  had  taken  a  conveyance  of  the  equity  of 
redemption  in  the  land  from  the  mortgagors,  subject  to  the 
mortgage  which  in  the  deed  to  him  he  covenanted  to  pay.  It 
also  appeared  that  he  thereafter,  and  before  the  assignment  to 
the  plaintiff,  had  delivered  to  the  mortgagees  from  time  to  time 
hardware,  which  by  agreement  they  accepted  in  full  payment 
of  the  mortgage.  The  case  came  up  on  findings  of  fact  and 
law,  and  the  court  decided  the  case  on  the  findings  alone. 
There  was  no  finding  that  when  the  plaintiff  purchased 
the  mortgage  he  knew  of  the  payment,  or  that  Douglass 
owned  the  land  or  had  bound  himself  to  pay  the  mortgage. 
It  was  found  that  when  the  mortgage  was  paid  it  was  the 
intention  that  the  mortgage  should  be  kept  alive.  In  pur- 
suance of  this  intention  the  mortgagees  assigned  and  deliv- 
ered the  mortgage  to  Douglass.  The  majority  of  the  court 
held  that  the  plaintiff  could  enforce  the  mortgage,  but 
two  of  the  six  judges  who  concurred  in  the  opinion  stated 
that  if  it  had  been  found  that  the  plaintiff  when  he  took  the 
assignment  had  notice  of  the  payment  by  Douglass,  and  of  his 
relation  to  the  land,  they  would  have  been  of  opinion  that  the 
plaintiff  could  not  recover.  So  far  as  appears,  all  the  judges 
who  concurred  in  the  judgment  may  have  held  the  same  view. 
It  was  held  that  the  principle  of  estoppel  applied  upon  the 
facts  fouud.  This  case  furnishes  no  precedent  for  the  claim 
made  in  the  present  case.  It  will  be  observed  that  in  that 
case  the  mortgage  was  assigned  to  the  plaintiff  before  it 
became  due  according  to  its  terms ;  that  it  was  apparently  a 
valid  security  in  the  hands  of  Douglass :  that  the  payments 
thereon  were  not  made  by  the  mortgagor,  but  by  Douglass, 
with  the  intention  and  understanding  at  the  time  that  it  was 
to  be  kept  alive  and  not  satisfied ;  that  the  plaintiff  took  the 
assignment  in  good  faith  and  without  notice,  and  placed  his 
assignment  on  record  before  the  conveyance  by  Douglass  to 
Ames.  In  the  present  case  the  dealing  was  between  Striker, 
the  mortgagor  and  owner  of  the  premises,  and  Robert,  in 
respect  to  a  past  due  mortgage  which  Robert  knew  had  been 
26 
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paid.  Robert  doubtless  supposed  it  could  be  re-issued  by 
Striker,  and  made  his  loan  in  reliance  on  Striker's  consent 
that  Weil  should  assign  the  satisfied  mortgage  to  him  as 
security  for  the  loan.  It  was  not,  in  fact,  assigned  until  after 
Bliss  had  taken  his  mortgage.  In  Coles  v.  Applebxj  the  plain- 
tiff claimed  as  assignee  of  a  mortgage  made  by  Benham,  which 
one  Beach  procured  to  be  assigned  by  the  mortgagee  to  the 
plaintiff.  Beach  had  purchased  the  equity  of  redemption  in 
the  land,  and  bound  himself  to  pay  the  mortgage.  He  subse- 
quently paid  the  amount  to  the  mortgagee,  but  under  the 
arrangement  that  the  mortgage  was  not  to  be  satisfied,  but 
that  it  should  be  assigned.  The  court  sustained  the  right  of 
the  plaintiff  to  enforce  the  mortgage,  saying :  "  The  right  of 
the  plaintiff  to  enforce  the  bond  and  mortgage  does  not  rest 
upon  a  parol  agreement  to  restore  the  mortgage,  but  upon  the 
intention  at  the  time  to  preserve  it  as  a  lien,  shown  by  the 
assignment  thereof,  and  the  circumstances  attending  the 
transaction." 

We  find  no  case  which  sustains  the  claim  that  a  mortgage 
paid  by  the  mortgagor,  not  intended  to  be  kept  alive  at  the 
time  of  the  payment,  can  be  thereafter  re-issued  by  him  to 
secure  another  loan,  made  by  a  party  cognizant  of  the  fact,  so 
as  to  give  it  validity  as  against  a  subsequent  purchaser  or 
mortgagee. 

The  order  of  the  General  Term  should  be  affirmed. 

All  concur,  except  Vann,  J.,  not  sitting. 

Order  affirmed. 


Adolf  Ladenburg  et  al.,  Appellants,  v.  Commercial  Bank 
of  Newfoundland,  Defendant. —  Merchants'  Bank  of 
Canada,  Junior  Attaching  Creditor,  Respondent. 

1.  Attachment  —  Information  by  Cable  Dispatches.  It  seems  that 
it  is  a  very  strict  rule  winch  holds  that  information  communicated  to  a 
plaintiff  in  this  state  by  his  correspondent  in  a  foreign  country  by  cable, 
in  the  ordinary  course  of  business,  of  the  dishonor  of  bills  upon  which 
suit  is  brought,  furnishes  no  evidence  upon  which  a  judge  can  act  in 
granting  an  attachment. 
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2.  Attack  by  Junior  Creditor.  A  junior  attaching  creditor  should 
be  held  to  a  strict  construction  of  his  own  procedure  when  he  seeks,  on 
technical  grounds,  to  set  aside  a  prior  attachment  upon  an  objection  not 
raised  by  the  defendant,  in  order  to  gain  a  priority  of  lien. 

3.  Objections  to  Attachment.  A  junior  attaching  creditor  should 
not  be  permitted  to  have  a  prior  attachment  set  aside  upon  the  ground 
that  it  was  obtained  on  an  affidavit  based  upon  information  derived  from 
cable  dispatches,  when  it  appears  that  his  own  attachment  is  open  to  sub- 
stantially the  same  objection,  through  having  been  obtained  on  allegations, 
based  upon  information  derived  from  letters. 

Ladenberg  v.  Commercial  Bank  (89  Hun,  611),  reversed. 

(Argued  January  6,  1896;  decided  January  14,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  18, 1895, 
which  affirmed  an  order  of  Special  Term  vacating  an 
attachment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

F.  II.  Benn  for  appellants.  A  junior  attaching  creditor,  aa 
a  foundation  for  his  motion,  must  show  that  his  papers  are 
free  from  defects  to  entitle  him  to  any  right  to  move  to  set 
aside  a  prior  attachment ;  or,  even  if  the  papers  on  which  the 
attachment  sought  to  be  set  aside  are  defective,  yet,  if  the 
papers  of  the  moving  attaching  creditor  are  equally  defective, 
his  motion  cannot  be  granted.  {Hodgson  v.  Barker,  38  N.  Y. 
S.  K.  578 ;  20  Civ.  Pro.  Rep.  341.)  The  plaintiffs  attach- 
ment  should  not  be  set  aside  simply  because  the  plaintiff  in 
his  affidavit,  in  stating  that  the  sources  of  his  information  and 
belief  that  the  bills  had  been  protested  and  notice  given,  were 
cable  dispatches  from  his  correspondent  in  London,  did  not 
set  forth  those  dispatches.  (116  N.  Y.  621  ;  43  Barb.  231 ; 
85  N.  Y.  68;  French  v.  McGwire,  55  How.  Pr.  471.)  In 
this  case  the  moving  party  is  attacking  the  order  and  jur- 
isdiction of  the  judge  granting  it,  collaterally,  solely  on  the 
ground  that  the  plaintiff  did  not  set  forth  in  his  affidavit,  or 
produce  all  the  evidence  which  would  be  required  on  a  trial 
to  prove  the  facts  if  disputed.  If  the  law  required  so  much, 
the  remedy  by  attachment  would  be  of  little  use.  But  if  the 
source  of  the  plaintiffs'  information  and  belief  is  required  in 
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such  a  case,  it  was  given,  and  sufficiently  given  in  this  case. 
{Haebler  v.  Bernharth,  115  N.  Y.  459 ;  Van  Camp  v.  Secvrle, 
147  K  Y.  150 ;  Miller  v.  Adams,  52  N.  Y.  409 ;  IlaU  v. 
Hunger,  5  Lans.  100 ;  Donnelly  v.  West  67  How.  Pr.  428 ; 
Murphy  v.  Jack,  142  N.  Y.  215 ;  18  Wend.  614 ;  Code  Civ. 
Pro.  §  636 ;  Lee  v.  La  Chccmpagnie,  2  K  Y*  S.  E.  612 ; 
Andrews  v.  Borland,  10  N.  Y.  S.  K.  396 ;  Leiser  v.  Rosman, 
32  K  Y.  S.  E.  739.) 

Robert  L.  Red  field  for  respondent..  The  affidavit  being 
necessarily  based  upon  mere  information  as  to  a  jurisdictional 
fact,  the  attachment  granted  thereon  was  properly  vacated. 
{Murphy  v.  Jack,  142  N.  Y.  215  ;  Tim  v.  Smith,  93  ^.  Y. 
87,  91;  Steuben  Co.  Bank  v.  Alberger,  78  X.  Y.  252; 
DeWeerth  v.  Feldner,  16  Abb.  Pr.  295;  Wilmerding  v. 
Cunningham,  65  How.  Pr.  344 ;  Hingston  v.  Miranda,  12 
Civ.  Pro.  Eep.  439 ;  K  S.  Co.  v.  Ininan,  53  Hun,  39  ; 
Thompson  v.  Best,  4  N.  Y.  Supp.  229;  Ladenburg  v.  C. 
Bank,  87  Hun,  269.)  The  jurisdictional  defect  in  the  papers 
on  which  the  attachment  was  granted  may  be  availed  of  by  a 
junior  attaching  creditor,  moving  under  section  682  of  the 
Code.  (Haebler  v.  Bernharth,  115  N.  Y.  462 ;  Steuben  Co. 
Bank  v.  Alberger,  75  N.  Y.  179  ;  Smith  v.  Davis,  29  Hun,  396.) 

Per  Curiam.  The  motion  of  the  junior  attaching  creditor 
to  set  aside  the  attachment  in  favor  of  the  plaintiffs  was  based 
on  the  ground  that  the  affidavit  on  which  the  attachment  issued 
furnished  no  legal  evidence  of  the  non-acceptance  and  protest 
of  the  bills  of  exchange  sued  upon.  The  bills  were  drawn  by 
the  defendant  upon  a  London  bank,  and  the  facts  of  present- 
ment and  protest  were  alleged  on  information  and  belief,  but 
the  affidavit  (which  was  made  by  one  of  the  plaintiffs)  stated 
that  the  iC  sources  of  deponent's  information  and  belief  are 
cable  despatches  received  from  correspondents  of  deponent's 
firm  in  London."  The  plaintiffs  constituted  a  firm  doing 
business  in  the  city  of  New  York  and  they  were  residents  of 
this  state.     The  alleged  presentment  and  protest  were  stated 
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to  have  been  made  on  the  7th  and  10th  of  December,  1894, 
and  the  application  for  an  attachment  was  made  on  the  day 
last  mentioned.  It  seems  to  us  to  be  a  very  strict  rale  which 
holds  that  information  communicated  to  the  plaintiffs  by  their 
correspondent  in  a  foreign  country  by  cable  in  the  ordinary 
course  of  business,  of  the  dishonor  of  the  bills  upon  which 
the  suit  was  brought,  a  fact  which  could  not  be  communicated 
in  any  other  way  so  as  to  give  prompt  information,  furnishes 
no  evidence  upon  which  a  judge  could  act  in  granting  an 
attachment.  It  is  common  knowledge  that  the  business  com- 
munity act  upon  information  so  communicated  and  that 
important  transactions  in  the  commercial  world  are  daily  con- 
summated in  reliance  upon  information  by  cable. 

But  assuming  that  the  evidence  of  the  cable  information 
did  not  support  the  essential  facts  of  presentment  and  protest 
of  the  bills  so  as  to  justify  the  issuing  of  the  attachment,  never- 
theless the  respondent  cannot  assail  it  unless  it  has  a  standing 
by  reason  of  a  valid  attachment  in  its  favor.  It  should  be 
held  to  a  strict  construction  of  its  own  procedure,  when  it 
seeks  on  technical  grounds  to  set  aside  the  attachment  of  the 
plaintiffs  upon  an  objection  which  the  defendant  in  the  action 
does  not  interpose,  in  order  to  gain  priority  of  lien.  The 
junior  attachment  was  issued  upon  an  affidavit  made  by  an 
agent  of  the  plaintiff  in  the  second  action,  and  a  complaint 
therein  verified  by  such  agent.  The  complaint  alleges  in 
direct  and  unqualified  terms  the  making,  presentment  and  pro- 
test of  the  draft  sued  upon,  and  in  the  affidavit  of  verifica- 
tion the  affiant  states  that  he  has  read  the  complaint  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the  mat- 
ters therein  stated  on  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true.  There  were  no  allega- 
tions in  the  complaint  stated  on  information  and  belief.  But 
the  affidavit  adds  to  the  statement  above  recited  this  clause : 
"  That  deponent's  knowledge  and  the  sources  of  his  informa- 
tion as  to  the  matters  therein  (in  the  complaint)  alleged, 
are  letters  from  the  plaintiff  *  respecting  the  same,  a& 
well  as  the  possession  of  the  draft  above  referred  to  and 
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quoted."  The  just  construction  of  the  verification  in  con- 
nection with  the  complaint  is  that  the  allegations  in 
the  complaint  are  based  upon  information  derived 
from  letters  from  the  plaintiff  and  the  possession  of  the 
draft.  The  letters,  so  far  as  appears,  were  not  produced, 
nor  were  their  contents  specifically  described.  The  separate 
affidavit  used  on  the  application,  made  by  the  same  person 
who  verified  the  complaint,  refers  to  the  complaint  and  states 
that  "  all  the  allegations  of  which  are  true  to  the  knowledge 
of  this  deponent,"  and  "  that  the  sources  of  deponent's  infor- 
mation, among  others,  is  the  said  draft  in  deponent's  pos- 
session." Construing  the  affidavit  in  connection  with  the 
complaint,  the  reasonable  inference  is  that  the  facts  of  pre- 
sentment and  protest  were  alleged  upon  information  of  the 
agent,  derived  from  letters  from  the  plaintiff.  In  this  view 
the  junior  attachment  was  subject  to  the  same  objection  that 
was  urged  against  the  attachment  of  the  plaintiffs.  The 
junior  attaching  creditor  should  not  be  permitted  to  have  the 
prior  attachment  set  aside  upon  an  objection  to  which  his  own 
proceedings  were  fairly  subject.  Any  ambiguity  should, 
under  such  circumstances,  be  construed  against  a  creditor 
standing  in  that  attitude. 

We  think  the  orders  below  should  be  reversed  and  the 
motion  to  vacate  the  attachment  of  the  plaintiffs  be  denied, 
with  costs. 

All  concur,  except  Va'nn,  J.,  not  sitting. 

Orders  reversed. 


Alexander   Chace,   Respondent,   v.   James  M.  Lamphere, 

Appellant. 

1.  Will  —  Devise  —  Quantity  of  Land.  While  the  testator's  state- 
ment of  quantity  of  the  land  in  a  devise  may  not  and  should  not  always 
be  deemed  controlling  upon  the  question  of  intent  as  to  the  extent  of  the 
devise,  it  is  a  circumstance  to  be  considered  in  connection  with  other  facts 
in  order  to  determine  the  actual  and  true  intent  of  the  testator. 

2.  Devise  —  Identification  of  Land.  The  facts,  that,  in  devises  of 
two  distinct  but  contiguous  farms  to  two  devisees,  a  farm  to  each,  the 
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testator  assigned  to  each  farm  substantially  its  correct  quantity  in  acres, 
and  also  referred  to  one  of  them  by  the  farm  name  by  which  it  was  known, 
and  further  designated  it  by  giving  the  name  of  the  person  from  whom 
he  had  purchased  it,  held,  to  be  controlling  indications  of  an  intention  to 
devise  to  the  devisee  named  in  the  context  the  entire  farm  so  specificially 
described,  including  a  part  thereof  which  was,  at  the  time  of  the  testator's 
death,  occupied  by  the  devisee  of  the  other  farm  in  connection  with  such 
other  farm,  although  in  another  portion  of  the  will  the  farms  were 
referred  to  as  those  "occupied  "  by  the  respective  devisees- 
Reported  below,  67  Hun,  599. 

(Argued  January  7,  1896;  decided  January  14,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  February  15,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  ren- 
dered on  trial  at  Circuit  before  the  court,  a  jury  having  been 
waived. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Levi  F.  Longley  and  James  K  Averill  for  appellant. 
The  will  effectually  devised  the  land  in  dispute  to  the  defend- 
ant Lamphere.  (  Worthington  v.  Hyler,  4  Mass.  196 ;  Good- 
little  v.  Southern,  1  M.  &  S.  200 ;  Down  v.  Down,  7 
Taunt.  843 ;  Jackson  v.  Lowries,  18  Johns.  87 ;  Jackson 
v.  Hoot,  18  Johns.  60 ;  Butterfield  v.  Cooper,  6  Cow.  481 ; 
Peck  v.  Mallams,  10  N.  Y.  509;  Hathaway  v.  Power, 
6  Hill,  453;  Dodge  v.  Patton,  18  Barb.  193;  Kendall  v. 
Miller,  47  How.  446;  Ilardwick  v.  Ilardwick,  L.  R.  [16 
Eq.]  168;  Loomis  v.  Jackson,  19  Johns.  452;  Gulliver 
v.  Poyntz,  3  Wife.  141;  Smith  v.  Bell,  6  Pet.  68; 
Slingsby  v.  Granger,  4  H.  of  L.  Cas.  284;  Lynch  v. 
Pendergast,  67  Barb.  501 ;  Finlay  v.  King,  3  Pet.  347 ; 
Jackson  v.  Clark,  7  Johns.  217 ;  Hoppock  v.  Tucker,  59  N. 
T.  202;  Press  v.  Parker,  10  Moore,  158.)  The  sixth  and 
seventh  clauses  of  the  will  are  not  so  irreconcilable  and  incon- 
sistent that  the  expressions  of  the  latter  clause  must  prevail 
over  the    former  expressions  in   the   will.      {Ilardwick  v. 
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Hardwick,  L.  R.  [16  Eq.]  168.)  The  mention  of  the  num- 
ber of  acres  of  land  in  the  seventh  clause  of  the  will, 
and  the  expression,  "Wooley  farm  which  I  purchased 
of  Sherman  Griswold,"  are  not  controlling.  (Ashwortk 
v.  Bowen,  3  B.  &  Aid.  453;  Loomis  v.  Jackson,  19 
Johns.  452;  Sherman  v.  McKeon,  38  X.  Y.  272; 
Phillips  v.  Davies,  92  X.  Y.  204 ;  Pond  v.  Bergh,  10  Paige, 
140 ;  Drake  v.  Pell,  3  Edw.  251 ;  Mason  v.  Jones,  2  Barb. 
229 ;  French  v.  Carhart,  1  X.  Y.  96 ;  FothergiU  v.  Fother- 
gill,  8  Hun,  316;  Benjamin  v.  Welch,  73  Hun,  371 ;  Brook- 
man  v.  Kurzman,  94  X.  Y.  276 ;  Jackson  v.  Clark,  7  Johns. 
217 ;  B.,  N.  Y.  i&  E.  R.  J2.  Co.  v.  Stigeler,  61  X.  Y.  348  ; 
Hathaway  v.  Power,  6  Hill,  454 ;  Wendell  v.  People,  8 
Wend.  189 ;  Mann  v.  Pearson,  2  Johns.  41 ;  Jackson  v. 
Victory,  1  Wend.  406 ;  GWi/i  v.  Jfofe,  79  Hun,  461.)  The 
intent  of  the  testator  as  manifested  by  the  whole  will  should 
control.  {Kalbfleisch  v.  Kalbfleisch,  67  X.  Y.  354.)  The 
question  to  be  determined  upon  this  appeal  is  a  question  of 
law.  ( White  v.  Hoyt,  73  X.  Y.  505 ;  Dwighl  v.  G.  L.  Ins. 
Co.,  103  X.  Y.  341 ;  Morris  v.  Talcott,  96  X.  Y.  100.)  If 
the  sixth  and  seventh  clauses  of  the  will  are  inconsistent,  this 
is  not  a  proper  case  for  the  application  of  the  rule  which 
requires  the  latter  clause  to  prevail  over  a  prior  clause,  for 
they  are  here  reconcilable  from  the  whole  will  taken  together. 
(Covenhoven  v.  Shuler,  2  Paige,  122 ;  Parks  v.  Parks,  9 
Paige,  124;  Ogsbury  v.  Ogsbury,  45  Hun,  389.)  The  testi- 
mony of  Mary  Chace,  the  wife  of  the  plaintiff,  was  improperly 
admitted.  (Code  Civ.  Pro.  §  829 ;  Steele  v.  Ward,  30  Hun, 
555  ;  Eisenlord  v.  Eisenlord,  49  Hun,  340 ;  E?*win  v.  Erwiny 
54  Hun,  166  ;  Hoffman  v.  Hoffman,  44  X.  Y.  S.  R.  660.) 

A.  Frank  B.  Chace  for  respondent.  The  questions  of 
fact  arising  in  this  action  having  been  decided  by  the  trial 
court  in  favor  of  the  respondent,  either  upon  conflicting  or 
undisputed  evidence,  and  the  decision  having  been  affirmed 
by  the  General  Terra  of  that  court,  such  questions  of  fact  are 
conclusive  upon  the  appellant  and  cannot  be  reviewed  in  this 
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court.  (Code  Civ.  Pro.  §  1337;  Holoomb  v.  CaivvphM,  118 
N.  T.  46,  50 ;  Ernes  v.  McDennott,  91  N.  Y.  451 ;  Under- 
MU  v.  Vandervoort,  56  N.  Y.  842,  247.)  The  finding  by  the 
trial  court  as  to  the  intention  of  the  testator  and  the  effect  of 
the  will  was  a  finding  of  fact  and  k  conclusive  upon  the  appel- 
lant on  this  appeal.     The  devise  to  plaintiff  was  positive  and 

j  accurately  described.     (Jackson  v.    Clark,  7  Johns.  217; 

!  Sh&rp  v.  Dimmick,  4  Lane.  496 ;  Doe  v.  Doe,  1  Wend.  542 ; 

Van  Kleeck  v.  Dutch  Church,  20  Wend.  503;  Kendall  v. 
Miller,  47  How.  Pr.  446 ;  Underhill  v.  Vandervoort,  56  K  Y. 
242;  Peck  v.  MaUams,  10  N.  Y.  509;  51  Hun,  524.)  The 
witness,  Mary  E.  Chace,  although  the  wife  of  the  plaintiff, 
was  not  disqualified  nor  incompetent  under  section  829  of  the 

|  Code  of  Civil  Procedure.     (Eiserdord  v.  Clum,  126  N.  Y. 

j  552;  Scherer  v.  Kaufman,  1  Dem.  39;  Connelly  v.  (PCon- 

!  nor,  117  N.  Y.  91;  Witthaus  v.  Schack,  105  K  Y.   333;. 

|  O'Brien  v.  Weiler,  140  N.  Y.  281 ;  Heyne  v.  Doerflei*,  124 

N.  Y.  505 ;  Simmons  v.  Havens,  101  N.  Y.  427;  Lerohe  v. 
jftwAer,  104  N.  Y.  157 ;  In  re  Lasak,  131  K  Y.  624.) 

Haight,  J.  This  action  is  in  ejectraeut  to  recover  a  parcel 
of  land  containing  twenty-6even  acres.  The  title  depends 
upon  the  construction  to  be  given  to  the  last  will  and  testa- 
ment of  Smith  Shaw,  deceased.  At  the  time  of  his  deatlrhe 
was  the  owner  of  a  tract  of  land  situated  in  the  town  of 
Austerlitz,  in  the  county  of  Columbia,  consisting  of  two  farms 
lying  contiguous  to  each  other,  one  known  as  the  "  Home- 
stead Farm,"  containing  about  143  acres  of  land,  and  the  other 
known  as  the  "  Wooley  Farm,"  which  was  conveyed  to  him 
by  one  Sherman  Griswold  in  1833,  containing  about  170  acres, 
of  which  the  premises  in  dispute  were  a  part.  The  testator 
was  aged,  a  bachelor,  and  lived  upon  the  place  known  as  the 
"Homestead  Farm"  with  his  sister,  Happy  Shaw.  Some 
years  before  his  death  the  plaintiff,  a  nephew  of  the  deceased,, 
at  his  invitation,  moved  upon  the  "  Wooley  Farm,"  so-called, 
and  there  continued  to  live  until  after  the  death  of  the 
testator.  About  the  same  time  the  defendant,  a  grand- 
27 
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nephew,  commenced  to  reside  with  the  testator  upon  the 
"  Homestead  Farm,"  and  has  ever  since  continued  to  reside 
thereon.  It  also  appears  that  the  land  in  dispute,  which  is  a 
part  of  the  premises  conveyed  to  the  testator  by  Griswold, 
was  used  and  occupied  by  the  defendant  and  his  uncle,  the 
testator,  during  his  lifetime,  in  connection  with  the  "  Home- 
stead Farm,"  as  a  pasture  lot  for  their  cattle  and  sheep.  The 
testator  died  in  November,  1878,  leaving  a  will  which  has 
been  duly  admitted  to  probate,  in  which,  by  the  first  clause 
thereof,  he  gave  all  of  his  personal  property,  except  that  on 
the  farm  occupied  by  the  plaintiff,  to  his  sister.  The  second 
iclause  is  is  follows : 

"  Second.  I  give,  devise  and  bequeath  a  life  estate  in  the 
farm  of  land  now  occupied  by  James  M.  Lamphere  to  my 
rsaid  sister,  Happy  Shaw,  during  the  natural  life  of  my  said 
sister,  and  I  further  give  my  said  -sister  fifty  dollars  feach  year 
during  her  natural  life,  and  said  fifty  dollars  each  year,  as 
aforesaid,  to  be  and  i6  hereby  made  a  charge  against  and  to  be 
paid  from  the  farm  occupied  by  said  Chace,  as  an  annuity 
therefrom,  to  which  said  farm  is  hereby  made  subject  to  the 
payment  of,  as  aforesaid,  to  my  said  sister." 

By  the  third  clause  he  gave  a  legacy  of  $400  to  Abby 
Holdridge,  to  be  paid  by  the  defendant,  and  charged  the  same 
upoii  the  lands  devised  to  him.  By  the  fourth  clause  he  gave 
a  legacy  of  $400  to  Helena  Holdridge  and  charged  the  pay- 
ment thereof  upon  the  lands  devised  to  the  plaintiff.  By  the 
fifth  clause  he  made  provisions  for  a  monument,  charging  the 
expense  thereof  equally  upon  the  farms  conveyed  to  the  plain- 
tiff and  defendant. 

The  sixth  and  seventh  clauses  are  as  follows : 

"  Sixth.  I  give,  devise  and  bequeath  to  James  M.  Lamphere, 
his  heirs  and  assigns  forever,  all  my  said  farm  situated  in  the 
town  of  Austerlitz,  Columbia  county,  N.  Y.,  and  containing 
about  one  hundred  and  forty  acres  of  land,  with  the  appurte- 
nances thereto  belonging,  being  the  farm  on  which  said  Lam- 
phere now  resides,  to  have  and  to  hold  the  same  to  said  Lam- 
phere, his  heirs  and  assigns  forever,  subject,  however,  to  the 
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life  estate  of  my  said  sister,  Happy  Shaw,  therein  and  to  the 
payment  of  the  several  sums  and  legacies  hereinbefore  charged 
against  the  same. 

"  Seventh.  I  give,  devise  and  bequeath  to  Alexander  Chace, 
his  heirs  and  assigns  forever,  all  my  said  farm,  situate  in  the 
town  of  Austerlitz,  Columbia  eounty,  N.  Y.,  and  containing 
about  one  hundred  and  seventy-four  and  three-fourths  acres  of 
land,  called  the  Wooley  farm,  which  I  purchased  of  Sherman 
Griswold,  and  on  which  farm  said  Chace  now  resides,  together 
with  the  personal  property  now  on  said  farm,  to  have  and  to 
hold  the  same  to  said  Chace,  his  heirs  and  assigns  forever, 
subject,  however,  to  the  payment  of  the  annuity  of  fifty  dol- 
lars each  year  to  my  said  sister,  Happy  Shaw,  with  which 
said  farm  is  hereinbefore  charged  and  is  hereby  charged,  and 
also  subject  to  the  payment  of  the  several  sums  and  legacies 
hereinbefore  charged  against  said  farm." 

It  is  contended  on  behalf  of  the  defendant  that  he  was  in 
the  occupancy  of  the  lands  in  dispute  at  the  time  of  the 
testator's  death  and  that  the  title  thereof  passed  to  him  under 
the  devise  made ;  whilst  on  behalf  of  the  plaintiff  it  is  claimed 
that  the  defendant's  occupancy  was  temporary  and  with  the 
understanding  that  the  land  should  continue  to  be  regarded 
as  a  part  of  the  "Wooley  Farm,"  and  that  the  same  was 
devised  to  the  plaintiff. 

This  case  was  tried  upon  the  theory  that  the  provisions  of 
the  will  were  ambiguous.  Both  parties  submitted  evidence 
bearing  upon  the  character  of  the  defendant's  occupancy  of 
the  lands  in  dispute.  The  evidence  given  was  conflicting. 
Upon- the  issue  so  teiidered  the  trial  court  awarded  judgment 
in  favor  of  the  plaintiff,  finding  as  a  fact  that  the  defendant's 
occupancy  of  the  lands  in  dispute  was  upon  an  understanding 
and  agreement  between  Shaw,  the  testator,  and  flie  plaintiff, 
that  the  same  should  continue  to  be  regarded  as  a  part  of  the 
farm  of  170  acres  upon  which  the  plaintiff  resided,  and  of  the 
whole  of  which  he  had  been  in  actual  use  and  occupancy  up 
to  that  time.  This  finding  is  supported  by  the  evidence.  It 
has  been  approved  by  the  General  Term  and  it  consequently 
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follows  that  it  is  binding  upon  this  court  and  justifies  the  con- 
struction given  to  the  will. 

Assuming  the  will  to  be  unambiguous  we  think  the  same 
construction  should  follow.  The  two  farms  owned  by  the 
testator  were  two  well-defined  parcels  of  land  which  he  had 
purchased  from  different  persons,  and  which  had  been  cor- 
rectly described  in  the  deeds  of  conveyance  to  him.  The 
"  Homestead  Farm  "  devised  to  the  defendant  contained  143 
acres.  In  his  will  he  describes  it  as  containing  about  140 
acres.  If  it  were  his  intention  to  also  devise  to  the  defendant 
the  lands  in  dispute  this  farm  would  have  contained  170  acres. 
In  the  devise  to  Chace  he  describes  the  farm  as  containing 
174J  acres  of  landt  called  the  "  Wooley  Farm,"  and  as  being 
the  farm  which  he  purchased  of  Sherman  Griswold.  If  it 
had  been  the  intention  of  the  testator  to  give  to  the  defend- 
ant the  27  acres  in  controversy,  then,  instead  of  devising  to 
the  plaintiff  a  farm  containing  174$  acres;  he  would  have 
devised  to  him  a  farm  containing  only  147J  acres.  It  is  true 
that  quantity  may  not  and  should  not  always  be  deemed 
controlling  upon  the  question  of  intent.  It,  however, 
becomes  a  circumstance  in  the  case  which  must  be  considered 
in  connection  with  the  other  facts  in  order  to  determine  the 
actual  and  true  intent  of  the  testator.  Here  we  have  the 
testator  devising  two  distinct  farms,  giving  to  each  the  num- 
ber of  acres  or  thereabouts  that  they  actually  contain.  In 
addition  the  testator  refers  to  the  plaintiff's  farm  by  the  name 
under  which  it  has  for  many  years  been  known,  and  particu- 
larly designates  it  as  that  which  he  purchased  from  Griswold. 
These  facts  we  regard  as  controlling  indications  of  his  purpose 
and  intent.  The  only  fact  at  all  indicating  a  different  inten- 
tion appears  in  the  second  clause  of  the  will,  in  which  he  cre- 
ates a  life  estate  in  favor  of  his  sister  in  the  farm  occupied  by 
the  defendant,  and  also  creates  an  annuity  of  $50  a  year, 
charged  against  the  farm  occupied  by  the  plaintiff.  It  is  evi- 
dent that  it  was  his  intention  to  create  a  life  estate  as  to  the 
lands  devised  to  the  defendant,  and  to  charge  the  annuity 
upon   the   lands   devised   to   the  plaintiff.     But  in  order  to 
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determine  the  extent  of  such  devises,  reference  must  be  had  to 
the  clauses  of  the  will  in  which  the  devises  respectively  were 
made.  It  is  true  that  the  word  occupied  appears  in  the  second 
clause  of  the  will  referred  to,  but  it  does  not  appear  in  either  of 
the  clauses  devising  lands  to  the  plaintiff  and  the  defendant. 
In  those  clauses  residence  is  used,  thus  indicating  that  the  testa- 
tor had  no  clear  perception  of  the  difference  in  the  meaning  of 
the  two  words.  We  think,  therefore,  that  the  word  occupied,  as 
nsed  in  the  second  clause,  cannot  be  held  to  cut  down  or  limit 
the  devise  made  to  the  plaintiff  by  the  seventh  clause,  wherein 
he  not  only  identifies  the  farm  by  name  and  by  quantity,  but 
also  as  that  purchased  of  Griswold.  This  view  of  the  case 
renders  it  unnecessary  to  determine  whether  the  provisions  of 
the  will  are  or  are  not  ambiguous,  and  whether  parol  evidence 
should  have  been  received,  for  in  either  case  the  result  must 
be  the  same. 

Neither  is  it  necessary  for  us  to  determine  the  competency 
of  the  testimony  of  the  plaintiff's  wifo  as  to  the  declarations 
made  to  her  by  the  testator  in  reference  to  the  contents  of  his 
will.  The  evidence  was  not  objected  to.  The  subsequent 
motion  to  strike  out  was  discretionary  with  the  court.  The 
remedy  of  the  defendant  was  to  ask  that  it  be  disregarded. 
No  such  request  was  made,  but  it  appears  that  the  trial  court 
did  disregard  it,  for  no  finding  of  fact  is  based  thereon.  As 
to  the  other  evidence  given  by  the  plaintiff's  wife,  the  ruling 
of  the  trial  court  appears  to  have  been  proper.  {Eisenlord  v. 
Clum,  126  N.  Y.  552;  Jackson  ex  dem.  v.  Van  Dusen,  5 
Johns.  144 ;  Jackson  ex  dem.  v.  Bard,  4  Johns.  230,  233.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Easements  —  Ingress  and  Egress.  A  grant,  in  a  deed,  of  an  easement 
In  an  alleyway  "  for  ingress  and  egress  along  the  alley  line  of  the  premises 
hereby  deeded,"  for  a  specified  distance,  "  and  no  more  and  for  no  other 
purpose,"  does  not  import  a  restriction  of  the  use  to  any  particular  mode 
of  ingress  or  egress,  such  as  foot  travel  on  a  sidewalk  in  the  alley,  although 
that  may  have  been  the  mode  in  use  at  the  time  of  the  grant;  and  as  long 
as  the  alley  is  used  for  ingress  and  egress  only,  the  easement  will  not  be 
extinguished  by  subsequent  changes  in  the  uses  and  occupancy  of  the 
dominant  premises  by  reason  of  which  the  passageway  may  be  more 
frequently  used  by  foot  passengers,  as  well  as  by  horses  and  vehicles. 

Reported  below,  87  Hun,  502. 

(Argued  January  6,  1896 ;  decided  January  14,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  at  the  June  term,  1895,  which  affirmed  a  judg- 
ment in  favor  of  defendants,  entered  upon  a  decision  of  the 
court  at  Special  Term,  sustaining  a  demurrer  to  the  complaint 

The  complaint  asks  judgment,  in  substance,  restraining  the 
defendants  from  using  a  certain  alley,  except  for  the  ingress 
and  egress  of  themselves  and  persons  having  legitimate  busi- 
ness with  them,  or  the  occupants  of  buildings  upon  the  prem- 
ises. From  the  allegations  of  the  complaint,  it  appears  that 
one  Ulrich,  owning  a  tract  of  land  upon  North  avenue  and 
Franklin  street,  in  the  city  of  Rochester,  conveyed  to  one 
Hahn  a  portion  thereof  fronting /upon  Franklin  street  and 
which  was  bounded  upon  its  northwesterly  side  by  an  alley 
leading  from  Franklin  street  to  what  were  known  as  the  Pal- 
ace stables.  The  northwesterly  boundary  line  extended  along* 
the  alley  for  98  feet.  The  deed  of  conveyance  contained  the 
grant  of  "  the  privilege  of  the  main  alley  leading  to  the  Pal- 
ace stables,  so  called,  as  an  easement  for  ingress  and  egress 
along  the  north  line  or  alley  line  of  the  premises  hereby 
deeded,  for  the  distance  of  ninety-eight  feet  west  from  Frank- 
lin street  and  no  more  and  for  no  other  purpose."     About  the 
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time  of  this  conveyance  to  Hahn,  Ulrich  conveyed  the  remain- 
der of  the  tract  to  one  Perry  subject  to  the  easement  men- 
tioned. By  various  mesne  conveyances,  the  premises  described 
in  the  deed  to  Hahn  have  been  conveyed  to  the  defendants 
and  those  described  in  the  deed  to  Perry  to  the  plaintiffs.  At 
the  time  of  the  making  of  these  deeds,  a  brick  house  stood 
upon  the  property  conveyed  to  Hahn,  some  distance  back 
from  Franklin  street,  with  its  northwesterly  wall  upon  the 
line  of  the  alley.  Upon  the  southerly  line  of  the  alley  was  a 
sidewalk,  and  a  door  opened  from  the  house  upon  it.  This 
sidewalk  led  to  the  Palace  stables  and  was,  also,  used  by  the 
occupants  of  the  brick  house  for  the  purpose  of  ingress  and 
egress  to  their  premises.  Subsequently,  the  defendants  erected 
an  addition  to  the  house,  so  as  to  extend  it  to  Franklin  street, 
and  the  premises  were  used  as  a  restaurant,  or  beer  garden. 
Later,  the  defendants  built  upon  the  rear  thereof,  professedly 
as  an  addition  to  the  restaurant.  The  complaint  then  charges 
that  the  defendants  changed  the  purposes  for  which  the  prem- 
ises were  used ;  tlyit  they  intended  to  convert  the  same  into  a 
fanners'  hotel  and  to  make  of  the  structure  added  to  the  rear 
of  the  original  building  a  barn,  or  stable,  for  the  accommoda- 
tion of  hotel  customers ;  that  the  defendants  claimed  the  right 
to  use  the  whole  of  -the  alley  for  the  ingress  and  egress  of 
carriages  and  wagons  to  said  barn  or  stable,  and  that  such 
threatened  use  of  the  alley  would  damage  the  plaintiffs,  who 
maintained  upon  their  premises  large  and  valuable  buildings 
for  the  purpose  of  stabling  horses  and  storing  vehicles  and 
|  which  their  customers  reach  by  passing  along  the  alley  from 

Franklin  street. 
The  defendants  demurred  to  the  complaint,  for  insufficiency 
i  of  facts  to  constitute  a.  cause  of  action,  and  the  demurrer  was 

;  sustained  at  Special  Term.     Upon  appeal  by  the  plaintiffs  to 

|  the  General  Term,  the  interlocutory   judgment   entered  in 

favor  of  the  defendants  was  affirmed.  The  plaintiffs  now 
appeal  to  this  court ;  the  General  Term  having  certified  the 
case  to  be  one  of  sufficient  importance  to  render  a  decision  by 
us  desirable 
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William  F.  Cogswell  for  appellants.  A  substantial  change 
in  the  mode  of  the  user  of  an  easement  will  not  be  permitted, 
and  if  made  will  cause  the  extinction  or  suspension  of  the 
easement.  (Goddard  on  Easements,  303 ;  Allan  v.  Gornme, 
11  Ad.  &  El.  759;  Rennmg  v.  Burnet,  8  Exch.  R.  187; 
Washb.  on  Easements,  240.) 

John  H.  Hopkins  for  respondents.  Even  if  the  deed  of 
Hahn  had  not  contained  an  express  grant  of  the  right  of  way, 
yet,  the  premises  conveyed  being  bounded  by  the  south  line  of 
the  riley,  Hahn  and  those  claiming  under  him  would  have  had 
the  right  to  the  free  use  of  the  alley  for  all  purposes  for  which 
it  might  be  required  for  the  legitimate  enjoyment  of  the 
premises  conveyed.  {Cox  v.  Ja?nes,  45  N.  Y.  557,  561, 562 ; 
Stetson  v.  Dow,  16  Gray  [Mass.],  372;  Baker  v.  MoU,  28  N. 
Y.  Supp.  968 ;  Hennessy  v.  Murdoch,  137  K  Y.  317.)  The 
purposes  for  which  a  private  way,  created  by  grant,  may  be 
used,  depend  upon  the  terms  of  the  grant.  If  it  is  in  general 
terms,  it  gives  the  grantee  free  use  of  the  whole  and  every 
part  of  the  way,  and  it  may  be  used  in  any  manner  and  for 
any  purpose  reasonably  necessary;  and  where  the  way  is 
granted  for  all  purposes  it  cannot  be  restricted  to  one  purpose, 
because  the  owner  thereof  has  had  occasion,  for  a  long  series 
of  years,  to  use  it  for  that  purpose  only.  (19  Am.  &  Eng. 
Ency.  of  Law,  107 ;  Washb.  on  Ease.  &  Serv.  [4th  ed.]  254, 
269 ;  Robert>s  v.  Karr,  1  Taunt.  495 ;  Bakeman  v.  Talbot, 
31  K  Y.  366 ;  Cox  v.  James,  45  N.  Y.  557 ;  Haight  v.  Lit- 
Uefield,  147  N.  Y.  338:   Welsh  v.  Taylor,  134  N.  Y.  450.) 

Gray,  J.  The  dispute  between  the  plaintiffs  and  the 
defendants  is  over  the  true  construction  which  is  to  be  given 
to  the  language  of  the  grant  in  the  deed  to  Hahn,  the  defend- 
ants' predecessor  in  title,  whereby  an  easement  in  the  alley- 
way was  reserved  to  the  grantee.  The  grant  is  of  "  the  privi- 
lege of  the  main  alley  leading  to  the  Palace  stables,  so  called, 
as  an  easement  for  ingress  and  egress  along  the  north  line  or 
alley  line  of  the  premises  hereby  deeded,  for  the  distance  of 
ninety-eight  feet  west  from  Franklin  street  and  no  more  and 
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for  no  other  purpose."  We  are  asked  to  construe  this  grant 
as  one  merely  of  the  privilege  to  use  the  sidewalk  of  the 
alleyway  for  ingress  and  egress  along  the  line  of  defendants' 
property,  and  to  hold  that  a  change  in  the  mode  of  the  user 
is  prohibited  and  would  cause  an  extinguishment  of  the  privi- 
lege or  easement.  The  request  assumes,  and  such  is  the  argu- 
ment, that  with  the  grant  of  the  privilege  runs  some  limita- 
tion upon  its  enjoyment.  This  limitation  is  said  to  be  found 
in  the  description  of  the  privilege,  commencing  with  the 
words  "  as  an  easement  for  ingress  and  egress,  etc."  These 
"  additional  words,"  as  the  learned  counsel  for  the  plaintiffs 
terms  them,  seem  to  furnish  some  ground  for  his  argument ; 
but,  in  our  judgment,  they  cannot  be  so  narrowly  construed 
without  importing  into  the  language  employed  an  element  of 
intention,  which  is  at  variance  with  the  apparent  general  pur- 
pose of  the  grant  and  which  the  situation  of  the  parties  at 
the  time  seems  rather  to  deny.  These  words  rather  empha- 
size an  intention  of  the  original  grantor  that,  while  the  alley- 
way might  be  used  by  the  owner  of  the  dominant  tenement, 
that  use  should  be  confined  to  the  purpose  of  passage  to  and 
from  Franklin  street  and  to  the  extent  that  it  might  be  needed 
by  the  property  bordering  upon  the  way. 
2  The  language,  in  which  the  grant  of  the  privilege  of  the 
alleyway  is  couched,  is  of  too  general  a  nature  to  warrant  the 
construction  that  the  use  was  to  be  restricted  to  any  particular 
mode  of  ingress  or  egress.  The  words  ingress  and  egress  are  as 
applicable  to  the  passage  of  horse6  and  carriages,  as  they  are 
to  the  passage  of  foot  passengers.  The  alleyway  extended 
from  Franklin  street  to  a  point  in  the  rear  of  the  defendants' 
property  and  the  concluding  words  of  the  grant,  "and  no 
more  and  for  no  other  purpose,"  have  obvious  reference  to  the 
extent  in  length  of  the  alleyway,  which  should  be  properly 
available  to  the  defendants  for  the  use  of  the  same  for  the 
purpose  of  ingress  and  egress. 

Nothing  in  the  language  of  this  grant  conveys  the  idea  of 
an  intended  limitation  upon  the  existence  and  continuance  of 
the  privilege,  in  the  event  that  the  defendants  should  change 
28 
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the  character  or  uses  of  their  property  bordering  thereupon ; 
so  long  as  the  alleyway  is  made  use  of  for  the  same  purpose 
as  before,  that  is  to  say,  in  order  to  pass  to  and  from  Franklin 
street.  The  cases  of  AUan  v.  Gomme  (11  Ad.  &  E.  759)  and 
Henning  v.  Burnet  (8  Exch.  R.  187),  to  which  the  learned 
counsel  for  the  plaintiffs  refers,  are  not  authorities  which  con- 
flict with  the  construction  which  we  think  should  be  given  to 
the  language  of  this  grant.  The  former  case  related  to  the 
reservation  of  a  right  of  way  to  a  stable  and  the  loft  over  the 
same  and  the  space  under  the  loft,  then  used  as  a  woodhouse. 
Lord  Denman,  who  delivered  the  opinion,  said :  "  The  present 
ca^e  does  not,  however,  depend  upon  the  mode  of  using  the 
way,  but  upon  the  legal  effect  of  the  reservation.  Upon  that 
we  are  of  opinion  that,  under  the  terms  of  this  deed,  the 
defendant  i6  not  entitled  to  have  the  right  of  way  claimed, 
but  that  he  is  to  b^confined  to  the  use  of  the  way  to  a  place 
which  should  be  in  the  same  predicament  as  it  was  at  the 
time  of  the  making  the  deed."  In  the  other  case  of  Henning 
v.  Burnet,  the  grant  was  of  a  way  to  a  dwelling  house,  coach 
houses  and  stables,  and  the  question  was  whether  the  defend- 
ant was  justified  in  using  the  way  to  reach  a  certain  field.  In 
each  case,  a  limitation  was  imposed,  with  respect  to  the  privi- 
lege of  the  way,  which  is  not  to  be  found  in  the  present  case ; 
where  the  grant  is  without  any  other  limitation  than  a  restric- 
tion of  the  use  of  the  alley  for  the  purposes  of  ingress  and 
egress.  It  is  unnecessary  for  us  to  say  whether,  if  the  privi- 
lege is  to  use  a  way  to  accomplish  a  certain  purpose,  as  in  the 
English  cases,  the  privilege  might  lawfully  be  extended  to 
accomplish  other  purposes,  though  not  effecting  a  change  in 
the  mode  of  use  of  the  way.  That  is  not  this  case.  We  have 
here  a  case  where  the  defendants  are  entitled  to  an  easement 
in  the  alleyway  and  subject  to  which  the  plaintiffs  became 
the  owners  of  the  adjoining  property.  In  the  general  lan- 
guage, in  which  the  easement  was  granted,  we  find  no  limita- 
tion upon  the  use  of  the  way,  in  so  far  as  it  is  for  ingress  and 
egress.  The  easement  cannot  be  extinguished  by  Changes  in 
the  U6es  and  occupancy  of  the  defendants'  property,  by  reason 
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of  which  the  passageway  may  be  more  frequently  used  by  foot 
passengers,  as  well  as  by  horses  and  vehicles,  without  import- 
ing into  the  language  of  the  grant  a  meaning  which  the 
words,  standing  by  themselves,  do  not  convey.  That  we 
conld  not  do  without  disregarding  a  principle  of  construction, 
which  regards  everything  as  passing  by  a  grant  which  is 
necessary  to  its  reasonable  enjoyment. 

We  think  the  judgment  appealed  from  should  be  affirmed, 
with  -costs ;  with  leave,  however,  to  the  plaintiffs  to  amend 
their-^omplaint,  if  59  advised,  within  twenty  days  after  the 
service  of  a  copy  of  the  order  upon  our  remittitur. 

All  concur,  except  Vann,  J.,  not  sitting. 

Judgment  accordingly. 


In  the  Matter  of  the  Application  of  George  Keymer,  Appel- 
lant, for  a  Writ  of  Mandamus  directed  to  The  Civil  Serv- 
ice Commission  of  the  City  of  Brooklyn,  ^Respondent. 

1.  The  Civil  Service —  Constitution  of  1894  —  Veterans.  Section 
9  of  article  5  of  the  Constitution  of  1894 — which  prescribes  that  appoint- 
ments and  promotions  in  the  civil  service  of  the  state  and  of  all  the  civil 
divisions  thereof  shall  be  made  according  to  merij  and  fitness,  to  be  ascer- 
tained, so  far  as  practicable,  by  examinations,  which,  so  far  as  practicable, 
shall  be  competitive;  with  the  proviso  that  honorably  discharged  soldiers 
and  sailors  of  the  late  civil  war  shall  be  entitled  to  preference  in  appoint- 
ment and  promotion,  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made  —  gives  no  preference 
to  veterans  of  the  civil  war  over  other  citizens  of  the  state  in  examinations,, 
whether  competitive  or  non -competitive;  but  its  meaning  is  that  when,  as 
a  result  of  examinations,  a  list  is  made  up,  consisting  of  those  whose  merit 
and  fitness  have  been  duly  ascertained,  then  the  veteran  is  entitled  to- 
preference,  without  regard  to  his  standing  on  the  list. 

2.  Veterans — Chap.  344  op  1 895.  The  provisions  of  chapter  844,  Laws- 
of  1895,  to  the  effect  that  as  to  honorably  discharged  soldiers  and  sailors  of 
the  late  civil  war,  competitive  examinations  for  appointment  in  the  civil . 
service  shall  not  be  deemed  practicable  or  necessary  in  cases  where  the 
compensation  or  other  emolument  of  the  office  does  not  exceed  four  dol- 
lars per  day,  are  in  conflict  with  section  9  of  article  5  of  the  Constitution  of 
1894,  and  consequently  void. 

Reported  below,  89  Hun,  292. 

(Argued  January  6.  1896;  decided  January  21,  1896.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  26,  1895, 
which  reversed  an  order  of  Special  Term  directing  that  a 
writ  of  mandamus  issue  commanding  the  defendant,  the  Civil 
Service  Commission  of  the  City  of  Brooklyn,  to  afford  the 
relator",  George  Keymer,  a  non-competitive  examination, 
in  conformity  witli  chapter  344,  Laws  of  1895,  for  the  posi- 
tion of  messenger —  the  compensation  of  the  position  being 
less  than  four  dollars  per  day. 

Further  facts  are  stated  in  the  opinion. 

Jesse  Johnson-  for  appellant.  When  the  Constitution  was 
enacted,  and  when  it  was  adopted  by  the  people,  the  civil 
service  statutes  did  not  reach  or  have  any  application  to  the 
appointment  of  veterans  to  positions  like  that  here  in  ques- 
tion. (Laws  of  1894,  chap.  618;  Laws  of  1 892,  chap.  677, 
§  31.)  The  words  "so  far  as  practicable"  mean,  so  far  as  is 
practicable  for  securing  better  administration,  and  for  improv- 
ing the  civil  service.  They  do  not  mean,  so  far  as  the  mere 
formulae  of  examination,  marking  and  rating  are  practicable. 
They  are  to  be  construed  as  looking  to  results,  and  not  as 
provisions  merely  for  means  or  machinery.  (Laws  of  1883, 
pp.  530,  532.)  The  Constitution  provides  that  veterans  shall 
be  entitled  to  preference  without  regard  to  their  standing  on 
any  list  from  which  such  appointments  may  be  made.  The 
effect  of  this  provision  is,  that  veterans  are  excluded  from  the 
requirement  for  competitive  examination.  (Endlich  on 
Statutes,  §  178  ;  Kerrigan  v.  Force,  68  N.  Y.  381.)  The  law 
of  1895  will  be  construed  according  to  its  clear  letters,  and 
made  to  apply  to  all  applicants  for  places,  the  compensation  of 
which  is  less  than  four  dollars  per  day.  (Laws  of  1883,  p. 
532 ;  Laws  of  1884,  p.  488 ;  5  Records  of  N.  Y.  Const.  Con. 
2545-2561.) 

Albert  G.  McDonald  for  respondent.  Chapter  344  of  the 
Laws  of  1895  is  unconstitutional  and  void.  (Const.  N. 
Y.   art.   5,   §   9 ;   Rogers  v.    City  of  Buffalo,   123   N.   Y. 
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179;  Laws  of  1883,  chap.  354;  In  re  Swedey,  12  Misc. 
Bep.  174;  LawsNof '^884,  chap.  410,  §  8.)  ..Whatever  discre- 
oretion  is  by  the  Constitution  vested  in  the  Legislature  to 
declare  practicability  or  non-practicability  respecting  civil  serv- 
ice examinations  as  to  any  positions  or  class  of  positions  in  the 
civil  service  is  not  an  arbitrary,  unrestrained  discretion,  but  is 
subject  to  judicial  review.  (In  re  Jacobs,  98  N.  Y.  98 ;  People 
v.  Marx,  99  N.  T.  317 ;  In  re  DecmsviUe  Cemetery,  66  N.  T. 
569;  In  re  W.  dk  M.  Co.,  96  K  T.  42.) 

Baktlett,  J.  The  single  question  presented  by  this  appeal 
is  whether  chapter  344,  Laws  of  1895,  is  in  conflict  with  article 
5,  section  9,  of  the  Constitution  of  1894. 

The  relator,  an  honorably  discharged  soldier  of  the  late  civil 
war,  applied  to  the  defendant  on  the  17th  day  of  May,  1895, 
for  a  non-competitive  examination  as  messenger  in  the  service 
of  the  city  of  Brooklyn,  in  pursuance  of  chapter  344,  Laws  of 
1895,  which  went  into  effect  April  18th,  1895. 

The  application  was  refused  and  this  proceeding  was 
instituted. 

The  act  of  1895  is  amendatory  of  various  acts  amending  the 
original  act  of  1883  (Ch.  354),  to  regulate  and  improve  the 
civil  service  of  the  state  of  New  York. 

The  material  portion  of  section  one  of  the  act  of  1895  reads 
as  follows :  "  In  grateful  recognition  of  the  services,  sacrifices 
and  sufferings  of  persons  who  served  in  the  army  or  navy  of 
the  United  States  in  the  late  civil  war,  and  have  been  honor- 
ably discharged  therefrom,  they  shall  be  certified  as  such  by 
the  commissioners  or  board  of  officers  authorized  to  report 
names  for  appointment  or  promotion  to  the  appointing  officer 
or  other  appointing  power,  and  when  6uch  honorably  dis- 
charged soldiers  and  sailors  of  the  late  civil  war  are  appli- 
cants, they  shall  be  preferred  for  such  appointment  and  pro- 
motion, and  competitive  examinations  shall  not  be  deemed 
practicable  or  necessary  in  cases  where  the  compensation  or 
other  emolument  of  the  office  does  not  exceed  four  dollars  per 
day,  but  the  examination  shall  be  such  as  is  calculated  only 
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to  ascertain  the  merits  and  fitness  of  the  applicant  for  the 
position  for  which  he  applies,  and  if  found  fitted  to  fill  such 
position,  the  applicant's  name  shall  be  placed  on  the  eligible 
list  and  he  shall  be  certified  therefrom." 

The  Constitution  of  1894  (Art.  5,  section  9)  reads  as  follows : 
"  Section  9.  Appointments  and  promotions  in  the  civil  service 
of  the  state,  and  of  all  the  civil  divisions  thereof,  including 
cities  and  villages,  shall  be  made  according  to  merit  and  fit- 
ness, to  be  ascertained,  so  far  as  practicable,  by  examinations, 
which,  so  far  as  practicable,  6hall  be  competitive ;  provided, 
however,  that  honorably  discharged  soldiers  and  sailors  from 
the  army  and  navy  of  the  United  States  in  the  late  civil  war, 
who  are  citizens  and  residents  of  this  State,  shall  be  entitled  to 
preference  in  appointment  and  promotion,  without  regard  to 
their  standing  on  ftnVlist  from  which  such  appointment  or 
promotion  may  be  made.  Laws  shall  be  made  to  provide  for 
the  enforcement  of  this  section/' 

This  section  of  the  Constitution  is  clear  and  concise,  and  it 
would  seem  as  if  there  ought  to  be  little  difficulty  in  under- 
standing its  meaning.  Appointments  and  promotions  in  the 
civil  service  are  to  be  made  according  to  merit  and  fitness,  to 
be  ascertained,  so  far  as  practicable,  by  examinations,  which,  so 
far  as  practicable,  shall  be  competitive. 

This  is  all  the  Constitution  has  to  say  in  regard  to  examina- 
tions. It  then  provides  that  certain  described  honorably  dis- 
charged soldiers  and  sailors  in  the  late  civil  war  shall  be 
entitled  to  preference  in  appointment  and  promotion  without 
regard  to  their  standing  on  any  list  from  which  such  appoint- 
ment or  promotion  may  be  made. 

This  is  the  only  provision  made  for  the  veterans  of  the 
civil  war.  It  then  declares  that  laws  shall  be  made  to  provide 
for  the  enforcement  of  these  provisions. 

Three  points  stand  out  clearly  in  tliis  section,  viz. : 

1.  Merit  and  fitness  are  to  be  ascertained,  so  far  as  practi- 
cable, by  examinations. 

2.  Examinations,  so  far  as  practicable,  shall  be  competitive. 

3.  The  honorably  discharged  6oldiers  and  sailors  of  the  civil 
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war  are  only  entitled  to  preference  in  appointment  and  pro- 
motion after  their  names  appear  on  the  list  from  which 
appointments  and  promotions  may  be  made. 

It  will  be  profitable  before  considering  the  act  of  1895,  in 
the  light  of  these  constitutional  provisions,  to  refer  briefly  to 
the  condition  of  civil  service  legislation  at  the  time  the  new 
Constitution  was  framed  and  the  proceedings  in  the  Constitu- 
tional Convention  in  reference  to  the  section  we  are  considering. 

In  1883  an  act  was  passed  to  regulate  and  improve  the  civil 
service  of  the  state  of  New  York  (Ch.  354) ;  in  1884  (Ch. 
410,  §  4)  the  act  of  1883  was  amended  by  giving  honorably 
discharged  soldiers  and  sailors  in  the  late  war  preference  for 
appointment  in  the  civil  service  over  other  persons  of  equal 
standing  as  ascertained  under  the  act  and  the  act  amended. 

In  other  words,  this  was  a  preference  on  the  eligible  or  wait- 
ing list. 

In  1886  (Ch.  29,  §  1)  the  act  of  1884  was  amended  by 
removing  some  of  its  obscurities.  Chapter  464,  Laws  of  1887, 
amending  chapter  312,  Laws  of  1884,  also  conferred  special 
privileges  on  veterans.  In  1894  (Ch.  717)  the  previous  acts 
were  amended  by  adding  to  the  provisions  already  referred 
to,  the  following,  viz. :  "  But  the  civil  service  rules  and  laws 
of  this  state  shall  not  apply  to  such  persons  residents  of  this  , 
state  who  served  in  the  army  or  the  navy  of  the  United  States 
in  the  late  war  and  have  been  honorably  discharged  therefrom, 
for  any  position  or  employment,  the  compensation  of  which 
does  not  exceed  four  dollars  a  day  in  the  public  departments, 
and  upon  all  public  works  of  the  state  of  New  York,  and  of 
the  several  cities,  counties,  towns  and  villages  thereof." 

At  that  time  no  constitutional  provisions  stood  in  the  way 
of  such  legislation,  whatever  other  reasons  might  have  been 
urged  against  it. 

The  Constitution  of  1894  went  into  efEect  January  1st,  1895. 

Shortly  thereafter  the  act  of  1894  (Ch.  717)  was  declared 
by  the  Special  Term  of  the  third  department  to  be  in  conflict 
with  the  provisions  of  the  Constitution  of  1894,  already 
quoted,  and,   therefore,  abrogated.     (People  ex  rel.    George 
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Swedey  v.  Oren  E.  Wilson  et  al.,  Police  Commissumers,  etc., 
12  Misc.  Hep.  174;  affirmed  June  14th,  1895,  146  N.  Y.  401, 
without  opinion.) 

Judge  Herbick  wrote  so  able  and  exhaustive  an  opinion  at 
Special  Term  that  this  court,  in  affirming,  did  not  deem  it 
necessary  to  write. 

The  Constitutional  Convention,  familiar  with  the  civil  serv- 
ice legislation  referred  to,  framed  the  section  we  have  quoted 
and  the  history  of  its  passage  through  that  body  is  instructive. 

As  originally  offered  to  the  convention  the  section  read: 
"Appointments  and  promotions  in  the  civil  service  of  the 
state  and  of  the  cities  shall  be  made,  so  far  as  practicable, 
according  to  merit  and  fitness,  to  be  ascertained  by  exam- 
inations, which,  so  far  as  practicable,  shall  be  competitive. 
Laws  shall  lie  made  to  provide  for  the  enforcement  of  this 
section."     (Records  of  the  New  York  Const.  Con.  p.  2438.) 

It  will  be  observed  that,  as  introduced,  this  section  provided 
for  no  preferred  class. 

The  following  amendment  was  offered  and  defeated  (Id. 
2444):  "Honorably  discharged  Union  soldiers  and  sailors, 
who  are  not  otherwise  disqualified  for  Bach  appointment  or 
promotion,  shall  be  exempt  from  the  provisions  of  this  sec- 
tion." A  number  of  amendments  were  then  offered  differing 
in  phraseology,  but  having  a  common  object,  the  exemption 
of  honorably  discharged  Union  soldiers  and  sailors  from  the 
provisions  of  the  section. 

Finally,  the  following  amendment  was  offered  and  adopted 
(Id.  2554),  which  was  practically  a  substitute  for  all  pending 
amendments :  "  Provided,  however,  that  honorably  discharged 
soldiers  and  sailors  of  the  United  States  in  the  late  civil  war 
shall  be  entitled  to  preference  in  appointment  and  promotion, 
without  regard  to  their  standing  in  any  list  from  which 
appointment  or  promotion  shall  be  made." 

This  was  afterwards  slightly  amended  so  as  to  read  as  it 
stands  in  the  section  at  the  present  time. 

It  is,  therefore,  apparent,  in  view  of  the  civil  service  legisla- 
tion existing  in  1894,  and  the  history  of  this  section  of  the 
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Constitution  under  review  in  the  Constitutional  Convention, 
that  it  was  the  intention  of  the  f  ramers  of  the  Constitution  to 
place  all  the  citizens  of  the  state  on  an  equality  as  to  examina- 
tions, to  determine  the  merit  and  fitness  of  those  who  desired 
an  appointment  in  the  civil  service. 

It  was  only  after  long  debate  and  the  defeating  of  a  num- 
ber of  more  radical  amendments  in  the  convention  that  the 
veterans  of  the  civil  war  secured  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list 
from  which  appointment  and  promotion  could  be  made. 

It  seems  to  us  clear  that  this  section  of  the  Constitution, 
read  according  to  its  letter  and  spirit,  contemplates  that  in  all 
examinations,  competitive  and  non-competitive,  the  veterans 
of  the  civil  war  have  no  preference  over  other  citizens  of  the 
state,  but  when,  as  a  result  of  those  examinations,  a  list  is 
made  up  from  which  appointments  and  promotions  can  be 
made,  consisting  of  those  whose  merit  and  fitness  have  been 
duly  ascertained,  then  the  veteran  is  entitled  to  preference 
without  regard  to  his  standing  on  that  list. 

We  come,  then,  to  consider  the  act  of  1895,  which  provides 
in  substance  that  as  to  honorably  discharged  soldiers  and  sail- 
ors of  the  late  civil  war,  competitive  examinations  shall  not 
be  deemed  practicable  or  necessary,  in  cases  where  the  com- 
pensation or  other  emolument  of  the  office  does  not  exceed 
four  dollars  per  day. 

It  is  very  clear  that  this  act  is  in  conflict  with  the  section 
of  the  Constitution  we  have  examined  and  construed. 

In  the  first  place,  this  act  refers  only  to  veterans  of  the  civil 
war,  and  creates  a  favored  class. 

The  veteran  who  seeks  a  place  in  the  civil  service  where 
compensation  does  not  exceed  four  dollars  per  day  is  exempted 
from  competitive  examination,  while  every  other  citizen  must 
submit  to  it. 

This  is  contrary  to  the  letter  and  spirit  of  the  Constitution, 
and  renders  the  act  void. 

There  is,  however,  another  provision  fatal  to  the  act 
wherein  it  arbitrarily  declares  that  as  to  veterans  competi- 
20 
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tive  examinations  shall  not  be  deemed  practicable  or  neces- 
sary in  cases  where  compensation  does  not  exceed  four 
dollars  per  day. 

While  it  is  true  that  the  Constitution  contemplates  that  it 
may  not  always  be  practicable  to  ascertain  merit  and  fitness 
by  examinations,  or  to  have  these  examinations  competitive, 
yet  a  mere  arbitrary  declaration  in  an  act  of  the  legislature 
that  competitive  examinations  of  veterans  are  impracticable 
in  cases  where  the  compensation  does  not  exceed  four  dollars 
per  day,  is  in  plain  violation  of  the  provisions  of  the  Con- 
stitution making  competitive  examinations  necessary. 

It  needs  no  argument  to  demonstrate  that  the  rate  of  com- 
pensation attaching  to  an  office  is  no  test  of  the  practicability 
of  subjecting  the  applicant  for  the  position  to  a  competitive 
examination. 

It  is  not  necessary  at  this  time  to  define  and  limit  the 
power  here  conferred  upon  the  legislature. 

It  is  enough  to  say  that  the  attempted  exercise  of  power  in 
the  act  of  1895  is  void. 

It  is  quite  possible  there  are  or  will  be  offices  and  positions, 
by  reason  of  peculiar  duties,  which  experience  will  demon- 
strate cannot  be  filled  by  competition  and  when  such  a  case 
arises  it  will  be  competent  for  the  legislature  to  provide  for 
it  by  an  appropriate  act  disclosing  the  circumstances  which 
justify  its  intervention. 

We  have  been  urgently  requested  to  construe  the  civil 
service  section  of  the  Constitution  and  the  subsequent  legisla- 
tion to  enforce  it  so  as  to  protect  the  veterans  of  the  civil 
war  in  their  declining  years  when  seeking  positions  wherein 
to  earn  an  honest  living. 

We  have  but  one  duty  to  discharge  at  this  time  and  that  is 
to  construe  the  Constitution  as  written  and  to  determine  the 
validity  of  legislation  seeking  to  enforce  it. 

The  status  of  the  war  veterans  in  the  civil  service  was  fixed 
by  the  Constitutional  Convention  of  1894  and  if  it  is  not  satis- 
factory to  the  people  the  remedy  is  with  them. 

We  are  fully  convinced,  however,  of  the  wisdom  of  a  well- 


I 


1896.]  Groves  v.  Rice.  227 

N.  T.  Rep.]  Statement  of  case. 

regulated  civil  service  in  the  state  and  all  its  civil  divisions. 
Experience  has  demonstrated  that  competitive  examinations 
have  greatly  benefited  the  public  service. 

This  being  so,  the  war  veterans,  in  common  with  all  other 
good  citizens,  will  favor  a  rigid  enforcement  of  the  civil 
service  provisions  of  the  Constitution. 

The  order  appealed  from  should  be  affirmed. 

All  concur,  except  Vann,  J.,  not  sitting. 

Order  affirmed. 


Thomas  H.  Groves,  Appellant,  v.  John  Rioe,  William  H. 
JRioe  and  David  Clancy,  Respondents. 

1.  General  Assignment— Dealings  by  Creditor  with  Assignee. 
Any  dealing,  by  a  creditor,  with  an  assignee  in  possession  of  an  insolvent's 
estate  under  a  general  assignment,  which  a  stranger  might  have,  in  relation 
to  the  estate  and  whereby  its  assets  will  be  realized  upon  and  advantage 
gained  to  it,  has  no  significance  upon  the  question  of  ratification  of  the 
act  of  assignment,  by  the  creditor. 

2.  Impeaching  an  Assignment— Estoppel.  In  order  that  a  creditor 
shall  be  estopped  by  any  act  of  his  from  impeaching  the  validity  of  a 
general  assignment,  it  must  appear  that  he  has  accepted  an  actual  benefit 
under  it.  or  that  he  has  assumed  such  an  attitude  as  would  be  inconsistent 
with  his  taking  such  a  position. 

8.  Ratification  of  Assignment,  bt  Creditor — Estoppel.  When, 
at  the  time  of  the  making  of  a  general  assignment  for  the  benefit  of  cred- 
itors, a  contract  for  work  upon  a  building  of  a  creditor,  theretofore  made 
between  the  assignor  and  the  creditor,  is  partly  performed,  a  mere 
request  by  the  creditor  that  the  assignee  complete  the  work,  followed  by 
such  completion  and  its  acceptance,  does  not,  of  and  by  itself,  constitute 
such  a  ratification  of  the  act  of  assignment,  by  the  creditor,  as  will  estop 
him  from  thereafter  maintaining  an  action  to  set  it  aside. 

4.  Ratification  of  Assignment,  by  Creditor — Estoppel.  When, 
however,  a  creditor  requests  the  assignee  under  a  general  assignment  to 
complete  a  contract  for  work  partially  executed  by  the  assignor,  without 
the  intention  of  paying  the  assignee  therefor,  but  with  the  belief  that  he 
can  gain  a  positive  benefit,  by  having  the  price  of  the  work  set  off  against 
the  indebtedness  of  the  assignor  to  himself,  under  a  prior  agreement  to 
that  effect  with  the  assignor,  he  will  be  estopped,  by  having  so  recognized 
the  assignment  for  the  purpose  of  gaining  an  advantage,  from  thereafter 
attacking  its  validity,  whether  he  did  or  did  not  in  fact  receive  the  benefit 
supposed. 
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5.  Extent  op  Estoppel.  The  estoppel  arising  from  an  effectual  ratifi- 
cation, by  a  creditor,  of  a  general  assignment  is  personal  to  the  creditor 
and  extends  to  an  indebtedness  of  the  assignor  transferred  to  such  cred- 
itor subsequent  to  the  acts  creating  the  estoppel. 

Hem.  of  decision  below,  75  Hun,  612. 

(Argued  January  9,  1896;  decided  January  21,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  18,  1894,  which  affirmed  a  judgment 
in  favor  of  defendants  dismissing  the  complaint  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Devoid  Hays  for  appellant.  The  act  of  the  plaintiff  in 
requesting  the  assignee  to  complete  the  contract  of  the  assign- 
ors and  his  enjoyment  of  the  performance  of  such  contract 
was  not  a  ratification  of  the  assignment.  (Bigelow  on  Est. 
[5th  ed.]  455,  459,  460,  651,  683,  686 ;  S.  N.  Co.  v.  Weed, 
17  Barb.  378 ;  Cook  on  Stock.  §  637 ;  Glenn  v.  Bergman,  20 
Mo.  App.  343 ;  Harbeck  v.  Pupin,  145  K  Y.  70 ;  Wottas- 
ton  v.  King,  L.  R.  [8  Eq.  Cas.]  164 ;  May  on  Fraud.  Con  v. 
534 ;  French  v.  French,  6  De  G.,  M.  &  G.  95 ;  Morris  v. 
Rexford,  18  K  T.  552;  Herman  on  Est.  §§  1029,  1056, 
1057 ;  Lee  v.  Templeton,  73  Ind.  315,  324 ;  Story's  Eq.  Juris. 
§  1075  ;  Morgan  v.  Skidmore,  3  Abb.  [N.  C]  92  ;  Bowen  v. 
McmdevUle,  95  N.  T.  237;  Mills  v.  Parkhurst,  126  N.  Y. 
89  ;  Zabriskie  v.  C.  V.  Co.,  131  N.  Y.  72 ;  ZoUman  v.  San 
Francisco,  20  Cal.  .96 ;  Bishop  on  Insol.  Debtors  [3d  ed.], 
§§  170,  249,  252 ;  Requa  v.  Holmes,  26  K  Y.  338 ;  Bump  on 
Fraud.  Conv.  466,  474;  Babcock  v.  Dill,  43  Barb.  577; 
Robertson  v.  Pickrell,  109  IT.  S.  608 ;  Norton  v.  Norton,  5 
Cush.  524  ;  Hay  dock  v.  Coope,  53  K  Y.  68 ;  A.  K  Bank  v. 
Webb,  36  Barb.  291 ;  Knauth  v.  Bassett,  34  Barb.  31 ;  Hays 
v.  Heidelberg,  9  Penn.  St.  203 ;  MandeviUe  v.  Avery,  124  .N". 
Y.  376  ;  Stedman  v.  Dqvis,  93  K  Y.  32 ;  Van  Nest  v.  Toe, 
1  Sandf.  Ch.  4 ;  Iselin  v.  Ilenlein,  16  Abb.  [K  C]  73  ;  Faxon 
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v.  Mason,  76  Han,  408;  Stevens  v.  Melcher,  80  Hun,  514; 
McCants  v.  Bee,  1  McCord's  Ch.  383  ;  Baldwin  v.  Tuttle,  23 
Iowa,  66 ;  Faulk  v.   McFarlane,  1   W.   &   S.  297 ;,  R    C. 
Foundry  Co.  v.  Hersee,  103  N.  Y.  25  ;  Wait  on  Fraud.  Conv. 
§  483 ;  Bump  on  Fraud.  Conv.  472 ;  Smith  v.  Savin,  141  N. 
T.  315,  324 ;  Biggins  v.  CVw*?,  147  N.  Y.  411 ;  Sullivan  v. 
Bonesteel,  79  K  Y.  631 ;  Seymour  v.  Fellows,  77  N.  Y.  178 ; 
De  Colyer  on  Guar.  &  Surety,  253  ;  El  woody.  Diefendorf,  5 
Barb.  398  ;  Williams  v.  Tipton,  5  Humphreys,  66.)    Assum- 
ing that  the  dealing  of  plaintiff  with  the  assignee  was  sufficient 
to  amount  to  an  estoppel,  such  estoppel  would  not  affect 
the  cause  of  action  which  he  subsequently  acquired  from  the 
bank.    (Code  Civ.  Pro.  §  1909;  Pom.  on  Rem.  §  156;  Bige- 
low  on  Est.  12,  352,  384,  453 ;  Metters  v.  Brown,  1  H.  &  C. 
686 ;  Trentman  v.  Eldridge,  98  Ind.  525  ;  Story's  Eq.  Juris. 
§§  397,  409,  1085 ;  Sherman  v.  Parrish,  53  N.  Y.  483 ;  Car- 
penter  v.  BuUer,  8  M.  &  N.  209  ;  Gerrish  v.  Union  Wharf, 
26  Mo.  384 ;  Rock  v.  Leighton,  1  Salk.  310 ;  Buggies  v.  Sher- 
man, 14  Johns.  446  ;  Lord  v.  Baldwin,  6  Pick.  348  ;  Rawlyrfs 
Case,   4  Coke,  54;    O'Brien  v.  Brovming,  11  Hun,  179; 
Haynes  v.  Brooks,  116  N.  Y.  487 ;  Bishop  on  Insol.  Debtors, 
§  253 ;  Wait  on  Fraud.  Conv.  §  171 ;  Martin  v.  Walker,  13 
Hun,  46;  Parker  v.    O*  Conner,  93  N.  Y.  118;  Brown  v. 
Chubb,  135  N.  Y.  174;  Norton  v.  Norton,  5  Cush.  524; 
Williams  v.  Hays,  64  Hun,  202 ;  Wood  v.  Chopin,  13  K  Y. 
509 ;  Ward  v.  Isbill,  73  Hun,  550 ;  Me  Whorton  v.  Ruling, 
3  -Dana,  349;  Price  v.  Martin,  46  Miss.  489  ;  Griffith  V. 
Griffith,  9  Paige,  315 ;  Barrow's  Case,  L.  R.  [14  Ch.Div.]  432 ; 
Stephens  v.  Perrine,  143  N.  Y.  476.)     The  preferences  in  favor 
of  Teresa  Rice,  Catharine  Rice  and  J.  &  Q.  YanVoorhis  were 
invalid.     (Bishop  on  Insol.  Debt.  §§  188,  218 ;  Boardman  v. 
JIalliday,  10  Paige,  223 ;  Barnum  v.  Hempstead,  7  Paige, 
568 ;  Kercheis  v.  ScJdoss,  49  How.  Pr.  284.) 

Eugene  Van  Voorhis  for  respondents.  The  plaintiff  hay- 
ing recognized  the  validity  of  the  assignment,  and  having 
received  a  benefit  under  the  assignment,  and  having  put  the  - 
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estate  at  disadvantage,  and  caused  it  to  suffer  loss  by  his  deal- 
ings with  the  assignee,  is  estopped  from  impeaching  the  assign- 
ment on  any  ground.  (  Wilson  v.  Daggett,  9  Civ.  Pro.  Rep. 
411 ;  Herman  on  Est.  §§459,  1057,  1058 ;  Rapalee  v.  Stewart, 
27  N.  T.  310 ;  Levy  v.  James,  16  N.  Y.  S.  R.  762 ;  Hone  v. 
Henriques,  13  Wend.  240 ;  Cavanagh  v.  Morroio,  67  How.  Pr. 
241 ;  1  W.  &  T.  L.  C.  541 ;  Burrili  on  Assign.  [4th  ed.] 
§  478 ;  Adlum  v.  Yard,  1  Rawle,  163 ;  Burrows  v.  Alter,  7 
Mo.  424;  Lanahan  v.  Latrdbe,  7  Md.  268;  Richard  v. 
White,  7  Minn.  345  ;  Scott  v.  Eades,  3  Minn.  377 ;  Valentine 
v.  Decker,  43  Md.  583 ;  Daub  v.  Barnes,  1  Md.  Ch.  127 ; 
Therasson  v.  Hickok,  37  Vt.  454 ;  Bump  on  Fraud.  Con  v. 
472,  474 ;  Rodermund  v.  Clark,  46  K  Y.  354 ;  MoUer  y. 
Tuska,  87  N.  Y.  166 ;  In  re  Holhrook,  99  N.  Y.  539 ;  Bige- 
low  on  Est.  [4th  ed.]  656 ;  Freirson  v.  Branch,  30  Ark.  453  \ 
JIaydockv.  Coope,  53 K  Y.  68;  Babcock  v.  Dill,  43  Barb.  577.) 
It  is  claimed  that  although  plaintiff  was  estopped,  yet  the  bank 
was  not,  and  when  plaintiff  took  an  assignment  of  the  judg- 
ments he  got  into  the  shoes  of  the  bank  and  the  estoppel 
ceased  to  operate.  This  is  a  fallacy  and  cannot  be  maintained. 
(2  R.  S.  142,  §  1 ;  Bump  on  Fraud.  Conv.  502,  504,  508  ; 
Jackson  v.  Seward,  5  Cow.  67 ;  Seward  v.  Jackson,  8  Cow. 
406 ;  Van  Wyck  v.  Seward,  18  Wend.  375 ;  Shontz  v.  Browny 
27  Penn.  St.  123 ;  McLaughlin  v.  Bank  of  Potomac,  7  How. 
220 ;  Woodbury  v.  Abby,  5  Cal.  336 ;  Gannon  v.  Esland,  20 
Ala.  732 ;  Bay  v.  Cook,  31  111.  336 ;  Cook  v.  Johnson,  12  N. 
J.  Eq.  51 ;  M.  Co.  v.  Osgood,  15  Johns.  162;  Bibb  v.  Free- 
man,  59  Ala.  512;  Feam  v.  Ward,  65  Ala.  33;  Jackson  v. 
Myers,  18  Johns.  425 ;  Fox  v.  Hills,  1  Conn.  295 ;  Salmon 
v.  Bennett,  1  Conn.  525 ;  Cramer  v.  Reford,  17  N.  J.  Eq, 
367 ;  Primrose  v.  Browning,  56  Ga.  369 ;  Feigley  v.  Feig- 
ley,  7  Md.  537 ;  Walradt  v.  Brown.,  1  Gilm.  397 ;  Langford 
v.  Fly,  7  Humph.  585 ;  Famsworth  v.  Bell,  5  Sneed,  531 ; 
Miller  v.  Dayton,  47  Iowa,  312.)  A  creditor  cannot  attack 
an  assignment  as  illegal  if  it  is  for  his  benefit — he  must  be 
injured.  (Bullock  on  Assignments,  43;  Fox  v.  Heath,  16 
Abb.  Pr.  163 ;  Powers  v.  Graydon,  10  Bosw.  630 ;  39  Hun* 
537;  105  K  Y.  476;  15  N.  Y.  334;  51  N.  Y.  552.) 
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Gray,  J.     This  action  was  brought  to  set  aside  an  assign- 
ment made  by  the  firm  of  Rice  Brothers  to  the  defendant 
I         Clancy  for  the  benefit  of  their  creditors.     The  trial  judge 
found  that  the  assignors  had  withdrawn  moneys  from  the 
firm's  funds   in   contemplation   of  making   the  assignment, 
either  for  themselves  or  for  the  payment  of  individual  debts. 
He  held  this  to  be  in  law  a  fraud  upon  the  creditors,  for 
i         which,  as  a  gen'eral  rule,  relief  would  be  granted  against  the 
assignment ;  but  the  fact  was  not  important,  as  the  plaintiff 
had  estopped  himself  from  assailing  the  assignment.     At  a 
time  previous  to  the  assignment  Rice  Brothers  had  made  a 
contract  with  the  plaintiff,  whereby  they  had  undertaken  to 
do  all  the  steam  fitting  and  plumbing  in  a  certain  building  in 
the  city  of  Rochester  belonging  to  him.     At  the  time  of  the 
assignment  that  contract  had  been  partially  performed  and,  at 
the  request  of  the  plaintiff,  Clancy,  the  assignee,  proceeded 
with  its  performance  and  the  jvork  was  completed.     The 
plaintiff  was  a  creditor  named  in  the  deed  of  assignment  to 
the  extent  of  $500  and  he  was  liable  as  indorser  upon  notes 
of  Eice  Brothers,  held  by  the  Central  Bank  of  Rochester. 
Upon  these  notes  the  bank  had  recovered  judgments  against 
Bice  Brothers  and  had  assigned  them  to  the  plaintiff,  who  com- 
menced this  action,  as  such  assignee  of  the  bank's  causes  of 
action.    The  complaint  was  dismissed  upon  the  trial,  upon  the 
ground,  as  stated  in  the  conclusion  of  law  found  by  the  trial 
judge,  "  that  the  plaintiff  having  received  a  benefit  under  the 
assignment  became  a  party  to  it  and  is  estopped  from  impeach- 
ing it."     In  his  opinion  the  learned  trial  judge  held,  looking 
merely  at  the  fact  that  the  assignee,  at   the  request  of  the 
plaintiff,  had  proceeded  in  the  performance  of  the  work  and 
had  completed  it,  that  thereby  the  plaintiff  had  received  a 
beneficial  result  and  had  so  recognized  the  assignee  as  to  pre- 
vent him  from  impeaching  the  validity  of  the  assignment. 

While  we  think  that  this  judgment  should  be  sustained,  we 
are  not  able  to  concur  entirely  with  the  learned  trial  judge  in  his 
reasoning  that  the  mere  completion  of  the  contract  by  the 
assignee,  at  the  request  of  the  plaintiff,  amounted  to  such  an 
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adoption  of  the  acts  of  the  assignors  in  making  their  assign- 
ment, as  to  estop  him  from  thereafter  maintaining  an  action 
to  set  it  aside.  But  looking  at  the  other  facts  disclosed  by 
this  record,  as  we  have  the  right  to  do  in  order  to  support 
the  judgment  {Ogden  v.  Alexander ',  140  N.  T.  356),  we  find 
that  there  is  ample  evidence  to  show  that  the  plaintiff  so 
conducted  himself  in  his  dealings  with  the  assignee,  as  to 
e6top  him  from  now  questioning  the  validity  of  the  assignment. 
If  he  had  not  gone  further  than  to  procure  the  completion  of 
the  contract  of  the  assignors  at  the  hands  of  the  assignee,  it 
would  be  difficult  to  perceive  in  what  respect  he  had  so  recog- 
nized the  assignment,  or  had  received  such  peculiar  benefits 
therefrom,  as  to  conclude  him  in  respect  to  its  validity.  The 
assignee  might  have  elected  to  go  on  with  the  contract  of  his 
assignors,  or  he  might  have  refused  to  do  so  and  if  he  was  influ- 
enced to  go  on  by  the  insistence  of  the  plaintiff,  he  merely  did 
that  which  it  was  always  his  right  and  within  his  power  to  do. 
The  only  extent  to  which  the  plaintiff  committed  himself,  in 
procuring  the  assignee  to  complete  the  job,  was  that  he  recog- 
nized the  existence  of  an  assignment  by  the  contractors,  and 
that  the  contract  could  only  be  carried  out  by  Clancy  as  their 
representative.  Something  more  was  needed  to  make  ont  a 
ratification  by  the  plaintiff  of  the  assignment,  or  to  estop  him 
in  equity  from  attacking  it.  The  assignment  was,  at  the  most, 
voidable  and  until  it  was  adjudged  void  the  assignee  had  the 
right  to  complete  the  contract.  The  plaintiff,  so  far  as  merely 
requesting  the  assignee  to  perform  the  contract,  did  nothing 
more  than  a  stranger  to  the  assignment  might  have  done. 
For  example,  I  can  see  no  difference  between  the  effect  of 
6uch  an  act  and  the  effect  of  a  stranger  coming  in  and  buy- 
ing property  from  the  assignee ;  and  a  similar  view  was  taken 
by  Judge  Groveb  in  the  case  of  Haydock  v.  Coope  (53  N.  T. 
68).  In  either  case,  the  estate  of  the  insolvents  is  in  the  pos- 
session of  the  assignee,  whose  title  is  good  until  adjudged 
otherwise,  and  any  dealing  with  him  by  a  creditor,  which  a 
stranger  to  the  assignment  might  have,  in  relation  to  the  estate 
and  whereby  its  assets  will  be  realized  upon  and  an  advantage 
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is  gained,  has  no  significance  upon  the  question  of  a  ratifica- 
tion of  the  act  of  assignment.  In  order  that  a  creditor  shall 
be  estopped  by  any  act  of  his  from  impeaching  the  validity  of 
an  assignment,  it  must  appear  that  he  has  accepted  an  actual 
benefit  under  it,  or  that  he  has  assumed  such  an  attitude  as 
would  be  inconsistent  with  his  taking  such  a  position.  (Mills 
t.  Parkhurst,  126  N.  Y.  89.)  The  facts  in  this  record  show 
that  the  plaintiff  was  desirous  of  having  this  contract  com- 
pleted by  the  assignee,  in  order  that  he  might  avail  himself  of 
an  agreement  with  Rice  Brothers,  which  he  says  was  made  at 
the  time  of  making  the  contract,  that  the  payments  which  he 
should  make  on  account  of  their  notes  should  be  applied  in 
the  discharge  of  his  liability  under  the  contract.  He  testified 
upon  the  trial,  in  substance,  that  as  an  inducement  for  him  to 
indorse  their  notes,  for  the  purpose  of  raising  money  at  the 
bank,  Rice  Brothers  agreed  that  they  would  offset  what  th6y 
would  owe  him  upon  the  notes,  with  his  account  for  the  job 
that  they  were  doing  upon  his  building.  Subsequently  when, 
upon  the  completion  of  the  job,  the  plaintiff  refused  to  pay, 
the  assignee  commenced  an  action  against  him  to  foreclose  a 
mechanic's  lien  for  moneys  owing,  and  he  defended  the  action 
and  set  up  the  agreement  between  himself  and  Rice  Brothers 
that  whatever  payments  should  be  made  by  him  on  account  of 
any  of  the  notes  should  be  applied  to  the  payment  of  his  obli- 
gation and  liability  under  the  contract,  and  he  prayed  for  a 
judgment  for  such  relief.  It  is  evident,  therefore,  that  he 
never  really  intended  to  pay  the  assignee,  if  he  went  on  with 
the  contract ;  but  believed  that  by  procuring  him  to  do  so  he 
could  receive  the  benefit  of  his  agreement  with  the  assignors. 
Plaintiff  believed  he  saw  an  advantage  to  be  possible  by  recog- 
nizing the  assignment.  Rice  Brothers  had  become  unable  to 
perform  the  contract.  If  he  had  the  work  finished  by  a  third 
person,  he  would  not  be  in  a  position  to  claim  the  enforcement 
of  the  agreement  to  offset  his  liability  for  the  work  by  the 
liability  of  Rice  Brothers  to  him  as  indorser  upon  their  notes 
given  to  the  baivk.  If  he  could  induce  the  Assignee,  however, 
to  take  up  and  finish  the  job,  he  would  be  in  a  position  where 
30 
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he  might  withhold  payment  and  then  6et  up  such  an  agree- 
ment. In  other  words,  he  dealt  with  the  assignee  as  a 
creditor,  with  the  object  of  procuring  a  portion  of  his  claim 
against  the  estate  to  be  paid  in  full ;  a  scheme  which,  if  suc- 
cessful, would  give  him  an  advantage  over  other  creditors. 
By  such  conduct  I  think  the  plaintiff  estopped  himself  from 
thereafter  setting  up  the  invalidity  of  the  assignment.  Hav- 
ing recognized  the  assignment  for  the  purpose  of  gaining  some 
advantage,  he  could  not  in  conscience  turn  around  and  assert 
its  invalidity.  It  is  of  no  consequence,  and  I  do  not  think 
we  need  consider  whether  he  could,  or  did,  receive,  in  fact, 
the  benefit  supposed.  It  might  have  been  altogether  illusory 
and,  yet,  there  was  sufficient  in  his  attempt  at  using  the 
assignee  and  the  funds  of  the  estate  for  his  benefit,  to  estop 
him  in  equity  from  complaining  that  the  assignment  was 
worthless  at  law. 

Upon  these  additional  grounds,  I  think  the  plaintiff's  com- 
plaint was  properly  dismissed  upon  the  merits. 

The  other  point,  which  the  plaintiff  raises  in  support  of  his 
appeal,  that  his  position  as  assignee  of  the  bank's  judgments, 
through  a  transfer  made  after  the  time  of  his  dealing  with 
the  assignee  of  Rice  Brothers,  would  not  be  affected  by  the 
estoppel,  I  think,  is  satisfactorily  answered  in  the  opinion  of 
the  learned  judge,  who  presided  at  the  trial  of  this  action. 
He  was  a  creditor,  recognized  in  the  assignment  when  it  was 
made,  and  the  mere  fact  that  the  indebtedness  to  him  may 
have  been  increased  through  the  transfer  of  other  debts  of  tho 
insolvents  does  not  affect  the  question.  I  agree  with  Mr, 
Justice  Bradley  that  the  estoppel  arising  from  an  effectual 
ratification  of  the  assignment  was  personal  to  the  plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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Anna  Grosses,  Respondent,  v.  The   City  of  Rochester  et 
al.,  Appellants. 

Husband  and  Wife  —  Tenants  by  the  Entirety  —  Right  of  the 
Wife  to  Restrain  Injury  to  Freehold.  When  a  husband  and  wife 
are  seized  of  an  estate  as  tenants  by  the  entirety,  a  proceeding  by  a 
municipality  to  condemn  a  right  of  way  for  a  sewer  across  the  premises, 
in  which  notice  is  served  upon  the  husband  alone  and  he  only  appears, 
and  which  results  in  an  award  to  him,  does  not  bind  the  wife's  interest  or 
confer  any  right  in  the  land  as  to  her;  and  she  can,  by  force  of  the  Mar- 
ried Woman's  Acts,  maintain  an  action,  during  the  life  of  her  husband,  to 
restrain  the  construction  of  the  sewer,  as  a  threatened  permanent  injury 
to  the  freehold  which  will  interfere  with  her  possession. 

Mem.  of  decision  below,  66  Hud,  636. 

(Argued  January  10,  1896;  decided  January  21,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  18,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  J.  Rodenbeck  for  appellants.  Plaintiff  was  a  party  to 
the  condemnation  proceedings  and  cannot  maintain  this  action. 
(Laws  of  1882,  chap.  120,  §  19;  Zeavitt  v.  Cruger,  1  Paige 
Ch.  421 ;  K,  etc.,  Bank  v.  Gregory,  49  Barb.  155 ;  Foot  v. 
Zathrop,  53  Barb.  183,  185 ;  Ferguson  v.  Smith,  2  Johns. 
Ch.  138 ;  Eckerson  v.  VoUmer,  11  How.  Pr.  42 ;  Watson  v. 
Church,  3  Hun,  80 ;  Lathrop  v.  Heacock,  4  Lans.  1,3;  Laws 
of  1880,  chap.  14,  §  175 ;  McNaZly  V.  City  of  Cohoes,  127 
N.  T.  353;  Lewis  on  Em.  Dom.  §§  347,  367;  In  re  Mayor, 
etc.,  of  New  York,  99  N.  Y.  581.)  Plaintiffs  interest  in  the 
land  in  question,  as  tenant  by  the  entirety,  is  not  such  as  to 
entitle  her  to  maintain  this  action.  (Bertles  v.  Nunan,  92 
N.  Y.  156 ;  Coleman  v.  Bresnahan,  54  Hun,  619.) 

T.  D.  Wilkin  for  respondent.  The  plaintiff  was  not  a 
party  to  the  proceedings  to  acquire  a  right  of  way  through 
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the  premises  described  in  the  complaint,  nor  was  her  interest 
in  the  premises  acquired.     (Laws  of  1880,  chap.  14 ;  Laws  of 
1882,  chap.  120,  §  19 ;  In  re  Mayor,  etc,,  21  N.  Y*  S.  R  188 ; 
In  re  Kingsbridge  Road,  4  Hun,  599 ;  62  N.  Y.  645 ;  In  re 
Comrs.  of  Central  Park,  4  Lans.  467 ;  In  re  Canal  &  Walker 
Streets,  12  K  Y.  406 ;  Sutherland  on  Stat.  Const.  §  245 ; 
Pearson  v.  Lovejoy,  53  Barb.  411 ;   Minor  v.   Clark,   15 
Wend.  429;  Gilbert  v.   C.  T.  Co.,  3  Johns.  107;  Lane  v. 
Carey,  19  Barb.  539 ;  McEwen  v.  M.  C.  M.  Ins.  Co.,  5  Hill, 
104;  Lewis  on  Em.  Dom.  §§  327,  371,  .372;  Watson  v.  If.  T. 
C.  li.  B.  Co.,47  K  Y.  162  ;  Grosser  v.  City  of  Rochester,  60 
Hun,   379;   Taggert   v.   Rogers,  49   Hun,   265;    White   v. 
Coulter,  59  N.  Y.  629 ;  In  re  N.  F.  R.  R.  Co.,  46  Hun, 
94 ;  Craig  v.  Town  of  Andes,  93  N.  Y.  405 ;  In  re  B.,  H.  T. 
dk  W.  R.  Co.,  79  N.  Y.  71.)    The  construction  and  mainte- 
nance of  the  sewer  through  plaintiffs  premises  will  be  and 
constitutes  a  permanent  and  irreparable  injury.    (Richards 
v.   Downer,   64  Cal.  62;  High   on   Injunctions,  702,   703.) 
The  plaintiff,  not  having  been  made  a  party  to  the  proceed- 
ings to  acquire  a  right  of  way,  and  no  compensation  having 
been  made  her,  the  injury  to  the  premises  being  permanent 
and  irreparable,  she  can  maintain  the  action  to  restrain  the 
entry  and  construction  and  maintenance  of  the  sewer.    (Bishop 
on  Married  Women,  §  621 ;   1  Wash,  on  Real  Prop.  706 ;  2 
Kent's  Comm.  130-132 ;   Barber  v.  Harris,  15  Wend.  615 ; 
Bishop  v.  Blair,  36  Ala.  80 ;   Rugston  v.  Ruyston,  28  Ga. 
161 ;  Trash  v.  Patterson,  29  Maine,  499 ;  Berths  v.  JYiinan, 
92  N.  Y.  156 ;  Jackson  v.  McConnell,  19  Wend.  175 ;  Ames 
v.  Norman,  4  Sneed,  683  ;  Fairchild  v.  C hastetteux,  1  Barr, 
176  ;  Mattock  v.  Stearns,  9  Vt.  326  ;  High  on  Injunc.  §§  687, 
1387 ;   Strode  v.  Fell,  22  Wis.  337 ;   Babb  v.  Pearley,  1 
Maine,  6;    Cannon  v.  Bai*ry,  59   Miss.   289;    Coward  v. 
Meyers,  99  N.  C.  198.)     The  plaintiff  can  protect  her  estate 
in  her  own  name,  under  section  450  of  the  Code  of  Civil 
Procedure.     (Minier  v.  Minier,  4   Lans.  421 ;   Baum  v. 
Midli?i,  47  N.  Y.  579.)     Injunction  is  the  proper  remedy. 
(High  on  Injunc.  §  704;  Southmayd  v.  McLaughlin,  9  C. 
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E.  Green,  181;  Mitchel  v.  Dors,  6  Ves.  147;  Hanson  v. 
Gardner,  7  Ves.  309 ;  Twort  v.  Twort,  16  Ves.  130 ;  Earl 
Cawper  v.  Baker,  17  Ves.  128 ;  Thomas  v.  Oakley,  18  Ves. 
186.) 

Haight,  J.  This  action  was  brought  to  restrain  the  city  of 
Koche8ter  and  its  contractor  from  constructing  a  sewer  across 
the  plaintiff's  premises.  The  premises  in  question  were  con- 
veyed to  the  plaintiff  and  her  husband  and  are  occupied  by 
them  as  a  residence.  Under  the  deed  they  each  became  seized 
of  an  estate  as  tenants  by  the  entirety.  Prior  to  the  com- 
mencement of  this  action  the  city  of  Rochester  instituted  pro- 
ceedings to  condemn  a  right  of  way  for  a  sewer  across  the 
premises,  but  gave  notice  thereof  to  the  plaintiff's  husband 
only.  Such  proceedings  resulted  in  the  making  of  an  award 
to  the  husband,  which  was  paid  into  court.  The  city  by 
its  contractor  then  threatened  to  enter  into  possession  of  the 
premises  to  construct  the  sewer  and  thereupon  this  action 
was  brought. 

We  fully  agree  with  the  learned  referee  and  with  the  court 
below,  that  the  notice  served  upon  the  husband  and  his  appear- 
ance in  the  proceeding  did  not  make  the  wife  a  party  nor  bind 
her  interest  in  the  premises,  and  that  as  to  her  the  city 
acquired  no  right>in  the  land. 

It  is  contended,  however,  on  behalf  of  the  city  that  the 
sewer  would  not  work  a  permanent  injury  to  the  freehold  ; 
that  the  husband  was  entitled  to  the  benefit,  use,  possession 
and  control  of  the  land  during  the  joint  lives  of  himself  and 
wife,  and,  having  such  possession  and  control,  he  had  the  right 
and  power  to  grant  to  the  city  the  right  to  construct  the 
sewer  across  the  premises  and  maintain  it  during  his  life ; 
that  the  plaintiff's  rights  have  not  been  infringed,  and  that 
no  action  can  be  maintained  by  her  until  she  shall  become 
vested  with  the  absolute  and  entire  estate  as  survivor  of  her 
husband. 

When  land  is  conveyed  to  husband  and  wife  they  each 
become  seized  of  the  entirety,  and  upon  the  death  of  either 
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the  whole  survives  to  the  other.  We  are  aware  that,  by 
the  common  law,  the  husband  before  the  death  of  Ids  wife 
could  possess  and  control  the  land  and  take  all  the  profits 
thereof  for  his  own  benefit.  (Bertles  v.  Nunan,  92  N.  Y. 
152.)  This  right,  however,  followed  the  conveyance  and  inured 
to  the  husband  under  the  general  principle  of  the  common 
law,  and  was  not  acquired  by  reason  of  the  creation  of  a  ten- 
ancy by  the  entirety.  So  that,  when  the  disability  of  the  wife 
was  removed  under  the  Married  Woman's  Act  of  1848,  and 
subsequent  acts,  she  was  thereafter  permitted  to  have,  hold 
and  enjoy  whatever  estate  came  to  her  by  devise  or  convey- 
ance, and  the  husband's  right  to  the  sole  occupancy  and  posses- 
sion terminated.  Thereafter  she  became  entitled  to  hold, 
enjoy  and  possess  with  him  as,  if  she  were  a  tenant  in  com- 
mon.    (Hiles  v.  Fisher,  144  K  Y.  306.) 

The  construction  of  a  sewer  across  the  premises  in  question 
is  a  permanent  injury  and  interferes  with  plaintiffs  posses- 
sion. It  consequently  follows  that  she  has  a  present  right  to 
maintain  the  action. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

James  Waldsok  Gillespie,  Respondent,  v.  Phiup  Wetnbebo 
et  al.,  Appellants. 

Easements  —  Passing  and  Repassing.  Under  a  reservation  of  an 
easement  in  an  alley  "for  the  purpose  of  passing  and  re- passing"  to  the 
street  on  which  the  alley  opens,  without  other  restriction,  the  alley  may 
be  used  for  the  passage  of  teams  and  vehicles,  as  well  as  foot  travelers, 
so  far  as  is  necessary  to  the  reasonable  use  and  enjoyment  of  the  dominant 
premises,  although  the  uses  and  occupancy  of  the  premises  may  have 
been  changed. 

Arnold  v.  Fee  (148  N.  Y.  214),  followed. 

Reported  below,  6  Misc.  Rep.  802. 

(Argued  January  14,  1896;  decided  January  21,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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December  29,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Plaintiff  and  defendants  are  adjoining  owners  of  premises 
in  the  city  of  New  York,  and  derived  their  respective  estates 
from  a  common  grantor.  The  plaintiff's  premises  are  No.  826 
Broadway,  and  the  defendants'  premises  No.  828  Broadway. 
A  small,  irregular  piece  of  ground  in  the  rear  of  No.  826 
Broadway,  which  is  the  northeast  corner  of  Broadway  and 
Twelfth  street,  connects  No.  828  Broadway,  which  adjoins 
No.  826  Broadway  on  the  north,  with  East  Twelfth  street. 
This  piece  of  ground  has  long  been  used  as  an  alley  or  pass- 
ageway between  No.  828  Broadway  and  Twelfth  street. 
This  action  was  brought  to  restrain  the  defendants  from 
improperly  using  the  alleyway,  and  to  require  them  to  take 
down  certain  fire  escapes  which  they  had  erected  and  so  con- 
structed as  to  project  over  the  piece  of  ground  in  question. 

The  fee  of  the  alley  is  in  plaintiff  subject  to  the  right  of 
defendants,  conferred  by  a  reservation  in  the  deed  to  plaintiff, 
to  use  the  "  alley  in  common  for  the  purpose  of  passing  and 
re-passing    *    *     *    to  and  from  Twelfth  street." 

The  trial  judge  accompanied  his  decision  with  an  opinion, 
of  which  the  following  is  a  portion :  "  The  reservation  to 
which  the  defendants  have  succeeded  is  the  use  only  of  the 
space  designated  as  i  alley,'  and  it  is  a  restricted  use  limited  to 
6  passing  and  re-passing.'  The  right  acquired  by  the  defend- 
ants is  a  naked  easement  in  the  use  specifically  prescribed. 
(See  Grafton  v.  Moir,  130  N.  Y.  470 ;  Winston  v.  JoJvnaon, 
42  Minn.  398 ;  45  N.  W.  Eep.  958,  and  cases  cited  in  Kndbe 
v.  LeveUe,  N.  Y.  L.  J.,  Jan.  14,  1893.)  The  privilege  of 
passing  and  re-passing  gives  no  authority  to  deposit  materials 
in  the  alley  or  to  cart  goods  in  or  out  of  it.  (See  Cousens 
v.  Rose,  L.  K.  [12  Eq.]  366.)  The  uses  to  which  the  defend- 
ants have  devoted  the  alley  are  inconsistent  with  and  obstruc- 
tive of  the  paramount  rights  of  the  plaintiff  as  owner  of  the 
fee,  and  they  must  be  limited  in  such  use  to  conform  to  the 
purpose  expressed  in  the  reservation  contained  in  the  grant. 


r:"?'X$Fr>fir 


240 


Gillespie  v.  Weinberg. 


[Jan., 


Opinion  per  Curiam. 


[Vol.  148. 


The  plaintiff  is,  therefore,  entitled  to  judgment  directing  the 
defendants  to  remove  so  much  of  the  fire  escapes,  shutters 
and  shutter  eyes  as  extend  over  and  upon  the  alley  to  the 
injury  of  the  plaintiff,  and  enjoining  the  defendants  from 
using  the  alley  except  in  the  manner  prescribed,  to  wit, '  pass- 
ing and  re-passing.' " 

Judgment  was  entered  accordingly,  requiring  the  defend- 
ants to  remove  from  their  building,  No.  828  Broadway,  all 
the  tire  escapes,  shutters  and  shutter  eyes  which  were  over  the 
alley,  and  restraining  them  and  their  tenants  from  depositing 
any  substances  or  materials  of  any  kind  in  the  alley  or  on  the 
sidewalk  abutting  thereon,  and  from  using  the  alley  except 
for  the  purpose  of  "  passing  and  re-passing  from  828  Broad- 
way to  and  from  Twelfth  street." 

The  defendants  appealed  from  this  judgment  to  the  Gen- 
eral Term,  where  it  was  affirmed ;  and  from  the  judgment  of 
affirmance  the  present  appeal  to  this  court  was  taken. 

Edward  C.  James  for  appellants. 

G.  Willett  Vaai  Nest  for  respondent. 

Per  Curiam.  We  do  not  assent  to  the  opinion  of  the  trial 
court  that  the  defendants  are  not  entitled  to  use  the  alley  in 
question  to  cart  goods  to  and  from  their  premises.  We  think 
the  alley  may  be  used  for  the  passage  of  teams  and  vehicles 
as  well  as  for  foot  travelers,  so  far  as  is  necessary  to  the 
reasonable  and  proper  U6e  and  enjoyment  of  the  defendants' 
premises,  although  their  uses  and  occupancy  may  have  been 
changed.  We  so  held  in  Arnold  v.  Fee  (148  N.  T.  214). 
But  as  the  judgment  in  no  way  restrains  the  defendants  from 
passing  and  repassing  to  and  from  their  premises,  it  should  be 
affirmed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed 
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James  B.  Smith,  Respondent,  v.  Phebe  G.  Molleson, 
Appellant. 

:  1.  Building  Contract— Guaranty— Consideration.    When  a  build- 

!  ing  contract  is  entered  into  on  the  faith  of  the  contractor's  promise  tofur- 

I  nish  a  bond  as  guaranty  for  its  performance,  it  becomes  complete  and 

binding  on  the  other  party  thereto  only  upon  delivery  of  the  bond;  and 
the  mutual  obligations  imposed  upon  the  parties  furnish  a  consideration 
for  the  bond,  even  if  it  is  not  given  until  after  the  execution  and  delivery 
of  the  contract  and  after  the  contractor  has  entered  upon  its  actual 
performance. 

2.  Suretyship  —  Construction  of  Contract.  The  doctrine  that  the 
liability  of  a  surety  is  strictissimi  juris  means  that  a  surety  shall  not  be 
held  beyond  the  precise  stipulations  of  his  contract;  it  does  not  mean  that 
a  different  rule  must  be  applied  in  the  construction  of  contracts  of  surety- 
ship than  that  which  is  to  be  applied  in  the  construction  of  contracts  in 
general. 

3.  Suretyship  — Construction  of  Contract.  If  a  surety  has  used 
ambiguous  language  and  the  party  secured  has  advanced  his  money  on  the 
faith  of  the  interpretation  most  favorable  to  his  rights,  that  will,  ordi- 
narily, prevail  if  the  instrument  is  open,  reasonably,  to  such  interpretation. 

4.  Release  of  Surety.  Where  the  party  secured  does  some  act  which 
changes  the  position  of  the  surety  to  his  injury  or  prejudice,  the  latter  is 
no  longer  bound. 

5.  Building  Contract  —  Construction  —  Surety.  Where  a  con- 
tract to  "  furnish,  cut,  set  and  clean"  all  the  granite  work  for  a  building 
provides  for  payment  in  installments  not  to  exceed  a  certain  per  cent  "  of 
the  estimated  value  of  the  work  performed  on  the  building,"  the  meaning 
of  the  contract  should  not  turn  on  the  use  of  the  words  "  on  the  building," 
so  as  to  render  payments  made  to  the  contractor  upon  estimates  based 
upon  work  done  upon  the  granite  elsewhere  a  departure  from  the  terms 
of  the  contract,  available  as  a  defense  to  a  surety  for  its  performance, 
when  it  can  be  seen  from  the  situation  of  the  parties,  the  nature  of  the 
work  and  the  other  provisions  of  the  contract,  that  the  intention  was  to 
make  the  advances  as  the  work  progressed. 

6.  Payment  upon  Certificates  of  Work  Done  —  Surety.  When  a 
building  contract  provides  that  payments  shall  be  made  upon  certificates 
of  work  done,  the  fact  that  payments  were  made  without  the  certificate 
does  not  constitute  a  change  in  the  position  of  a  surety  for  the  contractor 
to  his  prejudice  and  so  operate  his  release,  when  it  is  manifest  that  the 
provision  was  inserted  in  the  contract  for  the  benefit  of  the  owner  alone 
and  that  the  payments  so  made  were  not  greater  in  amount  than  they 
should  have  been  if  the  certificate  had  been  exacted. 
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7.  Notice  of  Termination  of  Contract — Recall  —  Resumption 
of  Work — Liability  of  Surety.  When,  after  giving  a  notice  to  ter- 
minate a  building  contract,  as  provided  thereby,'  on  the  contractor's  failure 
to  perform,  the  owner  recalls  the  notice  and  allows  the  contractor  to 
resume  work,  and  on  a  second  failure  to  perform,  takes  possession,  as 
provided  by  the  contract y  the  effort  at  performance  after  the  recall  of  the 
notice  is  not  to  be  deemed  a  new  contract,  so  as  to  relieve  the  surety  of  the 
original  contract  from  subsequent  liability,  when,  under  the  terms  of  the 
contract,  the  notice  did  not  of  itself  terminate  the  contract,  and  the  owner 
had  power  to  recall  it,  and  the  contract  was  actually  terminated  only  by 
the  owner's  taking  possession  on  the  contractor's  final  failure  to  perform. 

Reported  below,  74  Hun,  006. 

(Argued  January  9,  1896;  decided  January  21,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  18, 1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court. 

The  action  was  brought  upon  a  bond  executed  by  the 
defendant  and  another,  conditioned  for  the  faithful  perform- 
ance by  the  firm  of  Pratt  &  Molleson  of  a  contract  between 
that  firm  and  the  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  C.  Beecher  for  appellant.  The  contract  was  not 
a  sufficient  consideration  for  the  bond,  and  a  new  consider- 
ation was  necessary.  (  Walker  v.  Irwin,  62  N.  "W.  Hep.  785, 
787 ;  Simmang  v.  Farnsworth,  24  S.  W.  Rep.  541 ;  Baker  v. 
Wahrmund,  23  S.  W.  Rep.  1023,  1024 ;  Owens  v.  Tague,  29 
K  E.  Rep.  784,  786  ;  Altoona  v.  Dunn,  151  Penn.  St.  228, 
232.)  The  surety  is  released  if  the  principals,  without  his 
consent,  vary  the  terms  of  the  contract,  the  performance  of 
which  he  has  guaranteed.  (Page  v.  Krekey,  137  N.  Y.  307, 
314 ;  Beers  v.  Strimple,  28  S.  W.  Rep.  439,  440 ;  McSharie 
v.  Padian,  48  N.  Y.  S.  R.  705,  706 ;  Barns  v.  Barrow,  61 
N.  Y.  39,  42 ;  Wilson  v.  Edwards,  6  Lans.  134,  138  ;  Grant 
v.  Smith,  46  N.  Y.  93,  98 ;  Birckheadv.  Brown,  5  Hill,  634; 
Miller  v.  Stewart,  9  Wheat.   680,  707,  710 ;  De  Colyer  on 


r 


1896.]  Smith  v.  Molleson.  243 

N.  T.  Rep.]  Points  of  counsel. 

Guarantees,  351 ;  Paine  v.  Jones,  76  K  Y.  274,  278,  279 ; 
Cafoo  v.  Dawies,  73  K  Y.  211,  216 ;  Dobbins  v.  Bradley,  17 
Wend.  422 ;  Benjamin  v.  Rogers,  126  N.  Y.  60 ;  TF.  P.  Cfc. 
y.  Walmsey,  110  Ind.  242 ;  Henderson  v.  Ma?*tin,  31  Barb. 
897.)  The  plaintiff  and  Pratt  &  Molleson  varied  the  terms  of 
the  contract  in  the  matter  of  payments.  {Barns  v.  Barrow, 
61  N.  Y.  39 ;  Wright  v,  Meyer,  25  S.  W.  Eep.  1122 ;  Mundy 
v.  Stevens,  61  Fed.  Kep.  77,  84 ;  Evans  v.  Graden,  28  S.  W. 
Eep.  439,  440 ;  Bd.  of  Comrs.  v.  Branham,  57  Fed.  Kep. 
179, 180-183 ;  Picard  v.  Shantz,  70  Miss.  381,  383 ;  Fitsir 
patrick  v.  McAndrews,  12  Penn.  Co.  Ct.  353,  361 ;  G.  S.  iT. 
Co.  v.  Bolt,  6  C.  B.  [K  S.]  550 ;  Calvert  v.  Z.  D.  Co.,  2 
Keene,  638 ;  Warre  v.  Cahert,  7  Ad.  &  El.  143.)  The  plain- 
tiff and  Pratt  &  Molleson  departed  from  the  terms  of  the  con- 
tract by  their  method  of  terminating  it.  (De  Colyer  on  Guar- 
antees, 362,  363 ;  Jones  v.  Bacon,  72  Hun,  606 ;  Polak  v. 
Everett,  L.  E.  [1  Q.  B.  D.]  669. 

Jacob  F.  Miller  for  respondent.  Pratt  &  Molleson  agreed 
to  give  security  when  the  contract  between  the  plaintiff  and 
them  was  made.  It  was  subsequently  given  pursuant  to  such 
agreement.  The  letting  of  the  contract  by  the  plaintiff  to 
Pratt  &  Molleson,  on  condition  of  their  furnishing  security, 
was  a  sufficient  consideration  to  support  the  bond.  The  bond 
was  not,  therefore,  void  for  want  of  consideration.  (F.  C  S. 
Bank  v.  Coit,  104  K  Y.  532.)  There  was  no  variation 
made  in  the  agreement  with  Pratt  &  Molleson.  There 
was  only  one  agreement  with  them.  There  were  no 
departures  from  it  by  the  plaintiff  herein.  (Steinbock  v. 
Evans,  122  N.  Y.  551 ;  Powers  v.  Silberstein,  108  N.  Y. 
169.)  The  certificate  of  the  architect  terminating  the  con- 
tract, although  given,  was  not  necessary  to  render  the  defend- 
ant liable.  {Sherman  v.  Mayor,  etc.,  1  K  Y.  321.)  The 
plaintiff  might  have  required  the  certificate  of  the  architect 
respecting  the  amount  of  work  done  as  a  prerequisite  to  the 
payment  of  any  money  by  him  on  account  of  the  contract ; 
but  this  formality  was  designed  for  his  protection.    He  might, 
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therefore,  waive  it  without  changing  the  contract.  (Sherman 
v.  McKeon,  38  N.  Y.  275 ;  In  re  Cooper,  93  N.  T.  507.) 
The  defendant  claimed,  upon  the  trial,  that  Pratt  &  Molleson 
were  not  entitled  to  receive  any  money  until  they  liad  actually 
set  the  granite  in  the  building  and  finished  the  work  there, 
and  only  as  they  did  it  there.  This  is  untenable.  (Colt  v. 
P.  F.  Ins.  Co.,  54  N.  T.  595  ;  Russel  v.  Allerton,  108  N.  Y. 
288 ;  HiUeary  v.  S.  R.  H.  G.  Co.,  23  N.  Y.  Supp.  1016, 
1018;  Coyne  v.  Werner,  84  N.  Y.  386;  Halpvn  v.  Ins.  Co., 
120  N.  Y.  78;  Krateenstem  v.  W.  Ass.  Co.,  116  N.  Y. 
59;  Bailey  v.  H.F.  Ins.  Co.,  80  N.  Y.  23;  Clarlcv.Devoe, 
124  N.  Y.  124;  Walton  v.  A.  Ins.  Co.,  116  N.  Y.  327; 
JBcmk  of  Montreal  v.  Rechnagel,  109  N.  Y.  491;  JTeUy  v. 
Upton,  5  Duer,  336;  ParshaU  v.  Eggert,  54  NJ.  18; 
McMaster  v.  Ins.  Co.,  55  K"Y.  22;  ITAite  v.  jfyr*,  73  N. 
Y.  505.) 

O'Beien,  J.  The  defendant  has  been  held  liable  as  surety 
Upon  a  bond  given  to  secure  the  performance,  by  the  con- 
tractors, of  a  building  contract,  dated  November  1, 1888,  in 
which  they  agreed  to  furnish,  cut,  set  and  clean  all  the  new 
granite  work  for  the  enlargement  of  a  public  building  in  the 
city  of  New  York.  The  plaintiff  agreed  to  pay  the  con- 
tractors for  this  work  the  sum  of  $30,0.00,  in  monthly 
payments  of  not  to  exceed  eighty  per  cent  "  of  the  estimated 
value  of  the  work  performed  on  the  building,"  the  balance, 
or  final  payment,  to  be  made  when  the  work  was  completed. 
The  work  was  to  be  done  according  to  drawings  and  specifica- 
tions referred  to  in  the  contract,  and  the  payments  made  upon 
the  certificate  of  the  plaintiffs  superintendent.  The  rights 
and  obligations  of  the  parties  are  specified  in  the  contract  with 
minute  detail,  and,  among  other  things,  it  was  stipulated  that, 
in  case  the  contractors  failed  to  perform,  the  plaintiff  might 
take  possession  of  the  work  and  complete  it  at  the  contractors' 
expense.  It  is  conceded  that  they  failed  to  perform,  and  that 
the  plaintiff  was  obliged  to  complete  the  work  himself  at  an 
expense  of  several  thousand  dollars  more  than  the  contract 
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price.  It  was  agreed  between  the  plaintiff  and  the  contractors 
that  the  latter  should  give  to  him  a  bond  to  insure  the  faith- 
ful performance  of  the  contract,  and,  in  pursuance  of  this 
agreement,  the  defendant,  in  behalf  of  the  contractors,  exe- 
cuted, under  seal,  and  delivered  the  instrument  upon  which 
this  action  was  brought.  It  bears  date  December  27,  1888, 
and  was  executed  subsequent  to  the  contract,  and  one  of  the 
conditions  is  that  the  contractors  should  well  and  truly  per- 
form the  contract  referred  to,  according  to  its  terms,  in  which 
case  the  instrument  should  be  void  and  of  no  effect,  but 
in  case  they  failed  to  so  perform,  the  defendant  would  pay  to 
the  plaintiff  his  damages,  sustained  by  reason  of  such  non- 
performance, not  exceeding  a  sum  named.  It  is  conceded 
that  the  plaintiff  sustained  damages,  by  reason  of  the  failure 
of  the  contractors  to  perform  their  contract,  and  the  recovery 
is  within  the  limits  of  the  bond. 

The  defense  is  that  the  bond  was  given  without  consideration, 
and  that  the  defendant  became  released  from  its  obligations 
by  reasdn  of  changes  in  and  departures  from  the  contract 
guaranteed,  without  the  defendant's  consent,  by  the  parties 
thereto.     At  the  trial  a  verdict  was  directed  for  the  plaintiff. 

The  plaintiff  entered  into  the  contract  and  bound  himself, 
according  to  its  terms,  upon  the  faith  of  the  promise  of  the 
contractors  to  give  the  bond,  and  it  is  admitted  that  if  this  was 
concurrent  with  the  execution  and  delivery  of  the  instrument, 
it  would  constitute  a  sufficient  consideration.  But  since  the 
bond  was  given  afterwards,  and,  as  the  defendant  claims,  sub- 
sequent to  the  time  that  the  contractors  had  entered  upon  the 
actual  performance  of  the  contract,  it  is  insisted  that  it  required 
some  new  consideration.  If  it  be  true  that  the  evidence  in  the 
case  would  warrant  a  finding  by  the  jury  that  the  contractors 
were  engaged  in  the  performance  of  the  contract  when  the 
bond  was  given,  it  would  also  be  true  that  this  was  by  the 
grace  and  pleasure  of  the  plaintiff,  and  not  by  virtue  of  any 
right  under  the  contract.  Their  right  to  insist  upon  perform- 
ance, as  against  the  plaintiff,  and  to  receive  the  benefit  of  the 
contract,  was  not  perfected  until  the  bond  was  given.    What- 
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ever  the  contractors  may  have  assumed  to  do  before,  it  was 
only  upon  the  delivery  of  the  bond  that  the  contract  became 
complete  and  binding  upon  the  plaintiff,  and  hence  the  mutual 
obligations  imposed  upon  the  contractors  at  one  time,  and 
upon  the  plaintiff  at  another,  furnished  a  consideration  for  the 
bond.     (Erie  Co.  Savings  Bank  v.  Coit,  104  N.  Y.  532.) 

The  other  defense  rests  mainly  upon  a  construction  of  the 
contract  which  the  defendant  claims  to  be  the  correct  one. 
It  should  be  observed  at  the  outset  that  the  contract  guar- 
anteed is  by  reference  made  a  part  of  the  bond,  and,  therefore, 
in  order  to  determine  the  scope  of  the  defendant's  under- 
taking, the  two  instruments  must  be  read  together.  It  is 
true,  as  the  learned  counsel  for  the  defendant  contends,  that  the 
liability  of  a  surety  is  strictissimi  juris.  But  that  does  not 
mean  that  a  different  rule  must  be  applied  in  the  construction 
of  contracts  of  suretyship  than  that  which  is  to  be  applied  in 
the  construction  of  contracts  in  general.  Like  all  other  con- 
tracts the  undertaking  of  a  surety  mnst  be  construed  fairly 
and  reasonably,  and  according  to  the  intention  of  the*  parties. 
If  the  surety  has  used  ambiguous  language  and  the  party 
secured  has  advanced  his  money  on  the  faith  of  the  interpre- 
tation most  favorable  to  his  rights,  that  will,  ordinarily,  pre- 
vail if  the  instrument  is  open,  reasonably,  to  such  interpretation. 
It  means  that  a  surety  shall  not  be  held  beyond  the  precise 
stipulations  of  his  contract.  He  is  not  liable  on  any  implied 
engagement  where  a  party  contracting  for  his  own  interest 
might  be,  and  he  has  the  right  to  insist  on  the  strict  perform- 
ance of  any  condition  for  which  he  has  stipulated,  whether 
others  would  consider  it  material  or  not.  But  where  the 
question  is  as  to  the  meaning  of  the  written  language  in  which 
he  has  contracted  there  is  no  difference,  and  there  ought  not 
to  be  any,  between  the  contract  of  a  surety  and  that  of  any 
other  party.  In  this  respect  they  are  ordinary  commercial 
obligations  standing  upon  the  same  footing  as  other  contracts. 
{Gates  v.  McKee,  13  N".  Y.  232 ;  Bennett  v.  Draper,  139  N. 
Y.  266.) 

When  the  terms  of  the  contract  guaranteed  have  been 
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changed  or  the  contract,  as  finally  made,  is  not  the  one  upon 
which  the  surety  agreed  to  become  bound,  he  will  be  released. 
(Page  v.  Krekey,  137  N.  Y.  307.) 

But  in  this  case  there  is  no  claim  that  the  terms  of  the  build- 
ing contract,  to  which  the  defendant's  bond  related,  have  in 
any  respect  been  changed  by  the  parties  to  it.  The  most  that 
is  claimed  is  that,  in  its  performance,  the  parties  have  so  far 
departed  from  its  terms  as  to  change  the  defendant's  condi- 
tion, to  her  prejudice,  and  to  deprive  her  of  rights  and  bene- 
fits under  the  contract,  which,  otherwise,  she  would  be 
entitled  to  by  subrogation.  Where  the  party  secured  does' 
some  act  which  changes  the  position  of  the  surety  to  his 
injury  or  prejudice,  the  latter  is  no  longer  bound.  {Phelps 
v.  Borland,  103  N.  Y.  406 ;  Jefferson,  Co.  N.  Bank  v. 
Streeter,  106  N.  Y.  186 ;  Lynch  v.  Reynolds,  16  Johns.  41 ; 
Brown  v.  Williams,  4  Wend.  360 ;  General  Steam  Navigar 
Hon  Co.  v.  Bolt,  6  C.  B.  [N.  S.]  550 ;  Calvert  v.  Z.  Dock 
Co.,  2  Keen,  638 ;  Warre  v.  Calvert,  7  Ad.  &  E.  143.) 

The  learned  counsel  for  the  defendant  insists,  upon  his  con- 
struction of  the  contract,  that  the  plaintiff  paid  or  advanced 
to  the  contractors  a  larger  portion  of  the  contract  price  than 
he  was  required  to  by  the  contract,  and  that  it  was  so  paid 
without  any  certificate.  The  contention  rests  upon  the  defend- 
ant's construction  of  the  building  contract,  which,  in  sub- 
stance, is  that  the  provision  for  "  monthly  payments  not  to 
exceed  eighty  per  cent  of  the  estimated  value  of  the  work  per- 
formed on  the  building,"  required  the  estimate  to  be  based 
only  upon  the  work  when  actually  set  in  the  building,  whereas 
it  was  in  fact  based  upon  the  work  actually  done,  under  or  in 
pursuance  of  the  contract,  whether  the  granite  was  actually 
placed  in  the  building  or  not.  This  is  the  alleged  departure 
from  the  terms  of  the  contract,  which  constitutes  the  principal 
ground  of  the  defense. 

Before  the  conclusion  of  the  learned  counsel  for  the  defend- 
ant can  be  adopted,  we  must  assent  to  the  premise  from  which 
it  is  sought  to  be  deduced,  and  that  requires  us  to  ascertain 
and  determine  the  true  meaning  and  intention  of  the  clause  of 
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the  contract  above  quoted.  It  must  be  given  a  fair  and  reason- 
able construction,  and  the  general  situation  will  throw  some 
light  upon  the  meaning  of  the  written  words. 

It  appears  that  the  granite  required  was  to  be  quarried  in 
Nova  Scotia,  transported  from  the  quarry  to  a  place  in  Con- 
necticut, where  it  was  to  be  dressed  and  then  transported  to  New 
York  and  set  in  the  building.  The  work  involved  in  the 
preparation  and  carriage  of  the  material  was  by  far  the  most 
expensive  part  of  the  contract,  and  it  appears  that  the 
contractors  had  no  means  to  meet  this  outlay,  except 
the  monthly  payments,  so  that  if  they  could  realize 
nothing  until  the  stone  was  placed  in  the  building,  they 
would  be  practically  unable  to  perform  the  contract  at 
all.  This  would  be  an  unreasonable  construction,  and  would, 
if  acted  upon,  operate  so  oppressively  as  to  place  the  con- 
tractors at  the  mercy  of  the  owner,  a  view  that  is  always 
to  be  avoided  when  possible.  {Russell  v.  Atterton,  108  N. 
Y.  292.)  It  would  deprive  them  of  all  right  to  monthly  pay- 
ments except  when  and  to  the  extent  that  granite  had  actually 
been  placed  in  the  walls,  however  large  their  outlay  for  pro- 
curing and  preparing  the  material  may  have  been  during  the 
month.  The  parties  had  the  right  to  give  to  the  expression 
"  work  performed  on  the  building"  a  broader  meaning,  which 
could  very  properly  include  the  value  of  any  work  done  or 
materials  procured  under  the  contract  towards  its  erec- 
tion, although  the  granite  procured  and  prepared  had  not  yet 
been  placed.  Since  no  payments  were  made  in  excess  of  eighty 
per  cent  of  the  value  of  the  work  performed  in  setting  the 
stone  and  in  procuring  and  preparing  them,  and  as  all  the 
materials  60  procured  and  prepared  actually  went  into  the 
building,  no  advances  were  made  by  the  plaintiff  to  the  con- 
tractors beyond  the  fair  requirements  of  the  contract.  It  is 
said  that  it  cannot  be  supposed  that  the  plaintiff  contracted  to 
pay  any  part  of  the  contract  price  for  material  at  the  quarry 
and  at  the  place  where  it  was  to  be  prepared,  or  for  the  work- 
performed  in  preparing  the  same  for  use,  before  it  could  be 
known  that  it  would  ever  actually  reach  the  building.     But 
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since  the  monthly  payments  were  stipulated  for  the  purpose 
of  enabling  the  contractors  to  prosecute  the  work,  and  as  the 
operation  of  placing  the  granite  in  place  when  prepared  was 
the  least  part  of  it,  we  do  not  think  that  this  view  would  be 
unreasonable  or  improbable.  It  gave  to  the  plaintiff  reason- 
able assurance  and  protection  against  loss,  and  at  the  same 
time  enabled  the  contractors  to  prosecute  the  work.  While 
the  plaintiff  is  described  in  the  contract  as  owner,  he,  in  fact, 
had  no  interest  whatever  in  the  building,  but  was  the  general 
and  immediate  contractor  from  the  city  for  the  erection  of  the 
whole  building,  and  the  defendant's  principals  were  his  sub- 
contractors for  a  particular  and  specific  part  of  the  work, 
namely,  the  granite  work.  The  plaintiff  was  not  entitled  to 
his  contract  price  from  the  city  until  the  building  was  com- 
pleted, though  the  officers  representing  it  had  discretion  to 
make  advances. 

Moreover,  by  a  clause  in  the  contract,  the  plaintiff,  in  case 
the  sub-contractors  abandoned  the  work  or  failed  to  perform, 
could  terminate  the  contract  and  go  on  with  the  work  himself, 
and  in  that  event  the  material  in  process  of  preparation 
should  belong  to  him  for  the  purpose  of  completing  the  work, 
whether  such  material  was  it  the  building,  at  the  quarry  or 
at  some  other  place.  So  that  the  plaintiff  in  stipulating  for 
monthly  payments,  estimated  upon  the  work  actually  per- 
formed, whether  in  the  building  or  not,  assumed  nothing  more 
than  the  ordinary  and  usual  risks  incident  to  all  contracts  of 
that  character.  We  do  not  think,  therefore,  that  the  meaning 
of  the  contract  should  be  made  to  depend  upon  the  use  of  the 
words  "  on  the  building  "  when  we  can  see  from  the  situation 
of  the  parties,  the  nature  of  the  work,  and  other  provisions 
of  the  instrument,  that  the  intention  was  to  make  the 
advances  as  the  work  progressed.  To  give  to  it  the  other 
construction  would,  in  practice,  disable  the  contractors  at  the 
very  outset  from  performance  and  impose  upon  the  defend- 
ant a  liability,  inevitable  from  the  beginning,  and  possibly  in 
a  much  larger  amount  than  has  followed  the  construction 
adopted  by  the  parties  themselves. 
32 
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The  objection  that  the  payments  were  made  without  the 
certificate  may  be  answered  in  the  same  way.  The  owner 
could  dispense  with  it  if  he  so  elected,  under  the  terms  of  the 
contract,  if  not  upon  general  principles,  and  since  the  pay- 
ments made  without  it  were  not  greater  in  amount  than,  upon 
the  true  construction  of  the  contract,  they  should  have  been 
if  it  had  been  exacted,  the  omission  of  the  owner  to  insist 
upon  it  did  not  prejudice  the  surety.  We  are  not  dealing 
now  with  any  actual  change  in  the  terms  of  the  contract,  but 
with  acts  or  omissions  of  the  plaintiff  in  the  performance, 
which,  in  order  to  operate  to  release  the  surety,  must  be  of 
such  a  character  that  it  can  be  said  that  her  position  was 
changed  to  her  prejudice. 

It  should  also  be  observed  that  there  is  a  clause  in  the  con- 
tract, the  material  part  of  which  reads  as  follows :  "  Should 
the  owner,  at  any  time  during  the  progress  of  the  said  work, 
request  any  alterations,  deviations,  additions  or  omissions 
from  the  said  contract,  he  shall  be  at  liberty  to  do  so,  and  the 
same  shall  in  no  way  affect  or  make  void  the  contract."  The 
defendant,  having  by  reference  in  effect  made  the  contract  a 
part  of  the  bond,  must  be  deemed  to  have  assented  to  this 
provision  and  to  any  changes  or  deviations  in  performance 
from  the  building  contract  made  under  it.  She  has,  in  effect, 
guaranteed  the  performance  of  a  written  contract  between 
other  parties  which,  by  its  terms,  permitted  the  parties  to 
change  it  or  deviate  from  it.  While  it  is  not  important  to 
consider  the  real  scope  of  this  clause,  since  we  prefer  to  dis- 
pose of  the  questions  in  the  case  upon  the  ground  that  there 
was  no  material  departure  from  the  contract,  when  properly 
construed,  it  should  be  noted  that  she  consented  in  advance  to 
changes  of  some  character  which  are  permitted  by  the  con- 
tract in  language  quite  broad  and  comprehensive. 

It  would  not  be  difficult  to  show  that  the  plaintiff  might, 
under  this  provision  at  least,  dispense  with  the  formality  of  a 
certificate  when  called  upon  by  the  contractors,  from  time  to 
time,  for  some  portion  of  the  contract  price,  without  discharg- 
ing  the    surety,   even    though    it   was    more   important  to 
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the  defendant's  interest  and  protection  than  it  appears 
to  be.  It  is  manifest  that  the  provision  was  intended  for 
the  benefit  of  the  owner  alone,  and  he  could  waive 
it  without  affecting  the  defendant's  liability.  The  con- 
tractors! having  failed  to  complete  the  work,  the  plain- 
tiff gave  the  notice  required  by  the  contract  in  order  to 
terminate  it.  The  contract  provides  when  and  upon  what 
contingencies  the  plaintiff  could  terminate  and  the  manner  of 
proceeding  for  that  purpose.  The  final  act  which  was  to  put 
an  end  to  the  contract  was  taking  possession  of  the  premises 
by  the  plaintiff.  The  notice  may  have  been  a  necessary  step 
or  formality  in  that  direction,  but,  of  itself,  it  did  not  operate 
to  bring  the  contract  to  an  end.  It  was  clearly  within  the 
power  of  the  plaintiff  to  recall  it  after  given,  if  not  upon 
general  principles,  then  under  the  permission  contained  in  the 
contract.  It  appears  that  he  was  induced  subsequently  to 
allow  the  contractors  to  go  on  and  they  again  attempted  to 
complete  the  work  and  again  failed.  It  is  said  that  the  loss, 
which  the  plaintiff  sustained,  and  for  which  the  recovery  was 
had,  occurred  under  this  permission,  and  the  defendant's  coun- 
sel treats  this  last  effort  at  performance  as  a  new  contract  in 
regard  to  which  the  surety  was  not  bound.  It  was  manifestly 
nothing  more  than  a  mere  waiver  or  recall  of  the  notice  for 
the  termination  of  the  contract  and  the  work  was  performed 
and  payment  made,  not  upon  a  new  contract,  but  upon  the 
old  one,  up  to  the  time  that  the  final  notice  was  given,  when 
the  plaintiff  was  obliged  to  take  possession  of  the  work.  The 
case  was  very  fully  considered  in  the  court  below,  and,  as  we 
have  sufficiently  indicated  the  ground  of  our  concurrence  in 
the  decision  upon  points  that  are  controlling,  it  is  nnneces* 
sary  to  notice  other  and  minor  questions  in  the  case. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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James  R.  Smith,  Appellant,  v.  Stuakt  Robson,  Respondent 

Master  and  Servant — Contract  op  Theatrical  Employment. 
A  theatrical  manager  and  an  actor  entered  into  a  contract  of  employment 
for  a  season,  which  provided  that  if  at  any  time  the  employer  (the  manager) 
" shall  feel  satisfied "  that  the  employee  "is  incompetent  to  perform  the 
duties  which  he  has  contracted  to  perform  in  good  faith,  or  is  inattentive 
to  business,  careless  in  the  rendering  of  characters  or  guilty  of  any  viola- 
tion of  rules  made  by  "  the  employer,  the  latter  might  annul  it  by  giving 
two  weeks'  notice.  Held,  that  the  words  "in  good  faith"  applied  to  the 
conduct  of  the  employer,  as  if  the  clause  had  read,  "  if  in  good  faith  the 
employer  shall  be  satisfied,"  etc.;  and,  hence,  that  a  defense  to  an  action 
to  recover  damages  for  an  alleged  wrongful  discharge  from  employment 
under  the  contract  was  not  made  out  by  mere  proof  of  the  giving  of  notice 
of  annulment  by  the  defendant  without  showing  that  in  discharging  the 
plaintiff  he  had  acted  in  good  faith,  and  not  arbitrarily  and  capriciously. 

Held,  also,  that  the  contract  was  not  within  the  rule  applying  to  con- 
tracts made  to  "gratify  taste,  serve  personal  convenience  or  satisfy  indi- 
vidual preference." 

Smith  v.  Robson  (6  Misc.  Rep.  639),  reversed. 

(Argued  January  13,  1896;  decided  January  21,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
January  5,  1894,  which  reversed  a  judgment  and  order  of  the 
General  Term  of  the  City  Court  of  New  York  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
denying  a  motion  for  a  new  trial,  and  granted  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  alleged 
wrongful  discharge  of  the  plaintiff  from  the  defendant's 
employment  under  a  contract  in  writing  between  the  parties. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  H.  Hummel  for  appellant.  The  Court  of  Common 
Pleas,  at  General  Term,  had  no  power  to  reverse  this  judg- 
ment on  any  conflict  of  evidence,  but  only  on  matters  of  law. 
{Meyers  v.  Cohen,  4  Misc.  Eep.  185 ;  Arnstein  v.  Havlen- 
beck,  16  Daly,  382 ;  Smith  v.  Pry  or,  16  Daly,  169;  Hotce  v. 
Canley,  11  Daly,  318.)  The  defendant  having  omitted  to 
renew  his  motion  for  non-suit  at  the  time  both  sides  rested, 
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his  exception,  taken  at  the  close  of  plaintiffs  case,  is  of  no 
avail  on  appeal.  (Barrett  v.  T.  A.  R.  R.  Co.,  45  N.  T.  632 ; 
Howe  v.  Stevens,  44  How.  Pr.  10 ;  St.  John  v.  Skinner,  44 
How.  Pr.  198 ;  Sehwinger  v.  Raymond,  105  N.  Y.  648.) 
The  motion  to  dismiss  the  complaint  at  trial  term  was  prop- 
erly denied,  because  the  contract  did  not  give  the  defendant 
the  right  to  dismiss  at  pleasure.  (GrbwneU  v.  Kiralfy,  55 
Hun,  422 ;  Selvi  v.  Harrison,  106  N.  T.  653 ;  Winship  v. 
Portland,  78  Maine,  571 ;  Brand  v.  Goodwin  15  Daly,  456.) 

W.  W.  Culver  for  respondent.  Plaintiff,  on  entering  into 
the  contract,  voluntarily  submitted  the  matter  of  his  ability  or 
competence  and  the  consequent  termination  or  existence  of 
the  contract  to  the  opinion  and  judgment  of  the  defendant, 
who  was  sole  judge  as  to  whether  the  plaintiff's  services  were 
satisfactory  or  not,  and  his  dismissal  was  proper.  {Tyler  v. 
Ames,  6  Lans.  280;  Brand  v.  Goodwin,  15  Daly,  456; 
Johnson  v.  Birdsell,  16  Daly,  232.)  The  law  never  over- 
comes by  implication  the  express  provisions  of  parties.  (2 
Pars,  on  Cont.  646 ;  Coke  on  Littleton,  210 ;  GoodaWs  Case, 
5  Rep.  97.)  The  words  "  in  good  faith  "  in  the  contract  on 
which  the  plaintiff  lays  such  great  stress  in  his  argument  do 
not  in  any  way  affect  the  substantial  right  in  the  defendant  to 
terminate  the  contract  in  the  manner  he  did.  (Lattimer  v. 
Hill,  8  Hun,  171 ;  Dovaie  v.  Ackermcm,  11  Misc.  Eep.  245.) 

Andrews,  Ch.  J.  The  only  material  question  presented  by 
this  record  arises  upon  the  construction  of  that  clause  in  the 
written  contract  of  employment  which  relates  to  its  annul- 
ment by  the  defendant. 

The  plaintiff  was  an  actor  and  the  defendant  was  a  theatrical 
manager.  The  contract  is  dated  July  13,  1891,  and  the  plain- 
tiff thereby  agreed  to  enter  the  defendant's  employment  as  an 
actor,  and  the  defendant  agreed  to  employ  him  as  such  during 
the  season  of  about  thirty  weeks,  commencing  on  or  about 
September  1,  1891,  at  a  weekly  compensation  of  $55.  The 
plaintiff  was  to  act  in  all  characters  assigned  to  him,  in  a  cor- 
rect and  painstaking  manner,  to  attend  rehearsals  promptly 
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and  conform  to  and  abide  by  all  the  rules  and  regulations 
adopted  by  the  defendant.  The  plaintiff  entered  upon  the 
employment,  and  about  two  weeks  thereafter  was  discharged 
by  the  defendant  by  written  notice  stating  that  "  We  are  posi- 
tive you  will  not  suit  us." 

The  clause  in  the  contract  relating  to  the  annulment  of  the 
contract  is  as  follows :  "  The  said  J.  R.  Smith  (plaintiff)  fur- 
ther agrees  that  if  at  any  time  Stuart  Robson  (defendant) 
shall  feel  satisfied  that  he  is  incompetent  to  perform  the 
duties  which  he  has  contracted  to  perform  in  good  faith,  or  is 
inattentive  to  business,  careless  in  the  rendering  of  characters, 
or  guilty  of  any  violation  of  the  rules  made  by  Stuart  Robson, 
then  he  may  annul  this  contract  by  giving  two  weeks'  notice 
to  said  J.  R.  Smith." 

The  defendant,  at  the  close  of  the  plaintiff's  evidence,  made 
a  motion  to  dismiss  the  complaint  on  the  ground  substantially 
that  the  defendant  having  given  the  notice  required,  the 
engagement  was  rightfully  terminated,  irrespective  of  any 
question  of  competency  of  the  plaintiff  or  other  grounds  for 
the  discharge.  The  motion  was  overruled  and  the  defendant 
entered  upon  his  defense.  The  parties  on  the  trial  litigated 
the  question  of  the  plaintiffs  competency  as  an  actor,  and  also 
the  question  of  his  alleged  inattention  to  his  duties.  The 
court  in  a  charge  which  was  not  excepted  to,  presented  these 
two  questions  only  for  the  consideration  of  the  jury.  The 
■question  of  the  defendant's  good  faith  in  discharging  the 
plaintiff  was  not  alluded  to  on  the  trial  or  in  the  charge,  and 
no  request  to  charge  in  respect  thereto  was  made.  The  jury 
found  a  verdict  for  the  plaintiff  for  the  amount  of  the  com- 
pensation fixed  by  the  contract,  less  what  the  plaintiff  had 
earned  in  other  employment  during  the  contract  period.  The 
jury  must  have  found,  therefore,  in  favor  of  the  plaintiff  on 
both  of  the  questions  submitted  to  them. 

It  is  now  insisted  in  behalf  of  the  defendant  that  he  had 
the  right  under  the  clause  in  the  contract  which  has  been 
quoted,  to  discharge  the  plaintiff  at  his  pleasure,  with  or  with- 
out any  reason,  and  that  the  motion  to  dismiss  the  complaint 
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should,  therefore,  have  been  granted.  We  think  this  con- 
struction of  the  contract  is  not  justified.  There  is  a  little 
obscurity  as  to  the  application  of  the  qualifying  words  "  in 
good  faith."  But  we  think  it  is  sufficiently  plain  that  they 
were  intended  to  apply  to  the  conduct  of  the  defendant  as  if 
the  contract  had  read, "  if  in  good  faith  the  employer  shall  be 
satisfied,  etc."  This  gives  force  to  the  words,  whereas  if  held 
to  apply  to  the  plaintiff  they  would  have,  as  said  by  Bakrktt, 
J.,  in  OrinneU  v.  Kiralfy  (55  Hun,  422)  (a  case  involving 
the  construction  of  a  similar  contract),  no  contractual  force, 
but  would  amount  simply  to  an  unnecessary  assurance  by  the 
plaintiff  of  his  honesty  in  entering  into  the  contract.  The  claim 
that  the  defendant  reserved  an  arbitrary  power  to  discharge  the 
plaintiff  is  inconsistent  with  the  presence  of  any  limiting  words 
in  the  contract.  Construing  the  contract  as  claimed  in  behalf 
of  the  defendant,  it  is  a  contract  terminable  at  the  will  of  the 
defendant,  but  binding  on  the  plaintiff  for  the  period  desig- 
nated. If  this  had  been  intended,  the  clause  is  almost  wholly 
superfluous.  In  that  view,  it  was  quite  unnecessary  to  intro- 
duce any  words  of  condition  or  any  reference  to  the  conduct 
of  the  plaintiff.  It  was  doubtless  intended  to  give  the 
defendant  a  wide  discretion.  The  grounds  which  might  exist 
for  reasonable  dissatisfaction  on  the  part  of  the  defendant 
could  not  readily  be  formulated  in  advance  so  as  to  cover  all 
the  contingencies.  It  was  reasonable  that  the  defendant 
should  be  in  a  position,  if  in  good  faith  he  felt  that  the  plain- 
tiff did  not  come  up  to  the  requirements  of  the  situation,  to 
discharge  him.  If  the  defendant  had  shown  to  the  satisfac- 
tion of  the  jury  that  acting  in  good  faith  he  had  discharged 
the  plaintiff  because  he  was  dissatisfied,  and  that  his  action 
was  not  arbitrary  and  capricious,  he  could  not  have  been  held 
liable.  But  the  question  whether  the  defendant  acted  in  good 
faith  was  by  the  contract  a  material  question,  and  the  motion 
for  non-suit,  based  on  a  construction  of  the  contract  which 
eliminated  this  element,  was  properly  overruled.  The  con- 
tract was  not  one  within  the  rule  which  applies  to  contracts 
made  to  "  gratify  taste,  serve  personal  convenience,  or  satisfy 


256  Whitney  v.  Davis.  [Jan., 

Statement  of  case.  [Vol.  148. 

individual  preference,"  referred  to  by  Daotobth,  J.,  in 
Duplex  Safety  Boiler  Co.  v.  Garden  (101  N.  Y.  387). 

There  are  no  other  questions  deserving  special  reference. 

Our  conclusion  leads  to  a  reversal  of  the  judgment  of  the 
General  Term  of  the  New  York  Common  Pleas  and  an  affirm- 
ance of  the  judgment  of  the  City  Court. 

All  concur. 

Judgment  accordingly. 


Edmund  C.  Whitney  and  August  Beck  as  Sheriff  of  Erie 
County,  Appellants,  v.  Joseph  Davis  et  al.,  Respondents. 

1.  Appeal — Order.  An  order,  affirmed  by  the  General  Term,  deny- 
ing a  motion  for  a  new  trial  upon  the  ground  of  newly -discovered  evi- 
dence, which  states  that  the  motion  was  denied  for  the  reason  that  the 
"action  was  prematurely  brought"  and  "  without  a  consideration  of  the 
motion  upon  the  merits,"  is  reviewable  by  the  Court  of  Appeals  as  a  final 
order  determining  the  action. 

2.  Attachment  —  Setting  aside  Transfer.  It  is  the  general  rule 
that  an  equitable  action  cannot  be  maintained  by  an  attaching  creditor  to 
set  aside  a  fraudulent  transfer  made  by  the  attachment  debtor,  until  after 
the  recovery  of  judgment  and  the  issuing  of  execution  in  the  attachment 
action. 

3.  Action  in  Aid  of  Attachment — Non-Residrnt  Defendant. 
The  fact  that  an  alleged  fraudulent  transfer  of  realty  in  this  state  by  a 
non-resident  debtor  to  other  non-residents  prevents  the  levy  of  an  attach- 
ment is  not  such  a  special  circumstance  as  will  authorize  the  maintenance, 
upon  general  equity  principles,  independent  of  statutory  enactments,  of  an 
action  by  an  attachment  creditor  to  set  aside  such  transfer  and  subject  the 
realty  to  the  levy  of  an  attachment  as  a  condition  precedent  to  judgment, 
in  an  action  against  the  non-resident  debtor  on  a  money  demand. 

4.  Shertff  —  Action  in  Add  of  Attachment. —  Code  Civ.  Pbo. 
§  655,  Sub.  2.  The  only  authority  for  the  maintenance,  before  final 
judgment  in  the  attachment  action,  of  an  action  in  aid  of  an  attachment 
against  a  defendant  served  without  the  state  or  by  publication,  is  that 
conferred  by  subdivision  2  of  section  655  of  the  Code  of  Civil  Procedure 
upon  the  attaching  sheriff,  "  where  the  defendant  has  not  appeared  in  the 
action  (otherwise  than  specially),  but  has  made  default;"  and  such  an 
action  is,  consequently,  premature,  if  brought  before  the  defendant  in 
the  attachment  action  is  in  default  therein. 

Reported  below,  88  Hun,  168. 

(Argued  January  6,  1896;  decided  January  21,  1896.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fiftli  judicial  department,  made  June  4,  1895, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

N orris  Morey  for  appellants.  This  action  is  maintainable 
as  an  action  in  aid  of  an  attachment  without  an  allegation  or 
proofs  that  Davis  had  made  default  in  the  attachment  suit,  all 
the  allegations  of  the  complaint  and  the  moving  affidavits 
being  accepted  as  true.  (Code  Civ.  Pro.  §§  636,  638,  641", 
645,  655,  708,  1671,  1672 ;  Thayer  v.  Gillett,  9  Abb.  Pr. 
325 ;  Bergen  v.  Carman,  79  ST.  Y.  146,  153 ;  Geery  v. 
Geery,  63  K  Y.  252,  256 ;  Adsit  v.  Butler,  87  K  Y.  585  ; 
Ball  v.  Stryker,  27  K  Y.  596;  liinckey  v.  Stryker, 
28  N.  Y.  45  ;  Falconer  v.  Freeman,  4  Sandf .  Ch.  565 ;  Skin- 
ner v.  Stuart,  13  Abb.  442,  455,  456 ;  Greenway  v.  Mum- 
ford,  19  Abb.  470 ;  M.  cfe  T  Bank  v.  Dakin,  51  K  Y.  519 ; 
Thurtmr  v.  Blanch,  50  N.  Y.  80;  Bates  v.  Plonsky,  28 
Hun,  112;  Tannenbaum  v.  Roswog,  22  Abb.  [N.  C]  346; 
Kelly  v.  Payne,  22  Abb.  [N.  C]  352  ;  People  ex  rel.  v.  Van 
Buren,  136  N.  Y.  252;  N.  T  Bank  v.  Wetmore,  124 
N.  Y.  241;  Moritz  v.  Kaliske,  31  Abb.  [N.  C]  49; 
Southard  v.  Benner,  72  N.  Y.  426 ;  Fara  Ileusen  v.  Radcliff,  17 
N.  Y.  580.)  This  suit  is  maintainable  under  subdivision  2  of 
section  655  of  the  Code  of  Civil  Procedure.  (Potter's  Dwar- 
ris  on  Stat.  286,  292 ;  Sedg.  on  Stat,  &  Const.  Law,  371 ; 
State  v.  Meyers,  10  Iowa,  448 ;  Townsend  v.  Bead,  IOC.  B. 
[K  S.]  308 ;  Bayliss  v.  Murphy,  55  111.  236 ;  Fischer  v. 
Blank,  81  Hun,  579 ;  Code  Civ.  Pro.  §§  445,  707,  803,  809, 
870,  876,  1217  ;  Glenny  v.  StedweU,  64  N.  Y.  120  ;  Witcher 
v.  I7.  J.**ra.,  38  N.  Y.  S.  K.  364.)  No  question  can  be  made 
on  this  application,  or  on  this  appeal,  that  the  plaintiffs  are 
properly  joined  as  parties.  That  question  should  have  been 
raised  by  demurrer,  and  has  been  waived.  (Code  Civ.  Pro. 
§§  499,  677 ;  1ST.  T.  Bank  v.  Wetmone,  124  N.  Y.  253 ;  Lane 
33 
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v.  Wheelwright,  53  X.  Y.*  S.  R  368 ;  Rinehey  v.  Stryker,  28 
IT.  Y.  45;  JT.  cfc  T.  Bank  v.  Dakin,  51  X.  Y.  519; 
Brinckerhoff  v.  Brown,  6  Johns.  Ch.  139  ;  TJ7/m<*  v.  JV*.  ^1 
A*.   &>.,  91  X.  Y.  185,  192 ;  Gillespie  v.  Forrest,  18  Hun, 

110.) 

Afisley  Wilcox  for  respondents.  If  this  motion  were 
granted,  and  the  case  were  re-opened  for  a  new  trial,  the 
plaintiffs  would  have  to  face  the  fact  that  this  suit  in  aid  of 
the  attachment  in  the  original  action  against  Davis  on  the 
notes,  was  brought  prematurely  and  improperly,  and  cannot 
be  maintained,  because  the  defendant  in  the  original  action 
was  not  in  default  when  this  suit  was  begun.  (Code  Civ.  Pro. 
§§  655,  677, 1217, 1871 ;  Backus  v.  Kimball,  27  Abb.  [X.  C] 
361 ;  Burtis  v.  Dicki?iso?i,  81  Hun,  343 ;  Frost  v.  Mott,  34 
X.  Y.  253 ;  Hall  v.  Stryker,  27  X.  Y.  596 ;  Rinehey  v. 
Stryker,  28  X.  Y.  45 ;  People  ex  rel.  v.  Van  Buren,  136  X. 
Y.  252 ;  Thurber  v.  Blanck,  50  X.  Y.  80 ;  M.  &  T.  Bank 
v.  Dakin,  51  X.  Y.  519;  JT.  T.  Bank  v.  Wetinore,  124  X. 
Y.  241.)  It  was  too  late  to  make  such  a  motion  for  a  new 
trial  after  the  case  had  been  argued  on  the  merits  at  General 
Term  and  affirmed.     (2  Kumsey's  Practice,  407-414.) 

Gray,  J.  This  action  was  brought  in  aid  of  an  attachment 
which  had  issued  in  another  action  against  the  defendant 
Davis.  In  that  other  action  this  plaintiff,  Whitney,  as 
assignee  of  the  Lincoln  Xational  Bank  of  Boston,  Massachu- 
setts, had  sued  Davis  upon  certain  promissory  notes,  upon 
which  he  was  endorser.  Both  plaintiff  and  defendant  were 
residents  of  the  state  of  Massachusetts  and  the  summons  and 
complaint  therein  were  served  there.  The  plaintiff  in  that 
action  procured  the  issuance  of  an  attachment  against  the 
defendant  as  a  non-resident.  Before  the  defendant'6  time  to 
answer  in  that  action  had  expired  the  plaintiff  and  the  sheriff,  in 
whose  hands  the  writ  of  attachment  had  been  placed,  com- 
menced this  action  against  said  Davis  and  two  other  persons; 
seeking  to  set  aside,  on  the  ground  of  fraud,  the  transfers  of 
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certain  lands  in  Erie  county,  through  which  their  title  had 
passed  out  of  Davis  into  other  persons,  also  non-residents  of 
the  state.  A  trial  of  the  present  action  resulted  in  the  dis- 
missal of  the  complaint  upon  the  merits.  After  its  determina- 
tion, the  trial  of  the  action  upon  the  promissory  notes  was  had 
and  it,  also,  resulted  in  a  judgment  dismissing  the  complaint 
upon  the  merits.  Subsequently  to  the  result  of  that  trial,  a 
motion  was  made  in  the  present  action  for  a  new  trial  thereof, 
upon  the  ground  of  newly-discovered  evidence.  That  motion 
was  denied  for  the  reason,  as  stated  in  the  order,  "  that  this 
action  was  prematurely  brought "  and  "  without  a  consideration 
of  the  motion  upon  the  merits."  The  General  Term  affirmed 
that  order  and  the  plaintiffs  have  appealed  to  this  court. 

The  form  of  the  order  is,  doubtless,  such  as  to  permit  us  to 
Teview  it ;  inasmuch  as,  if  correct,  it  was  final  in  its  operation 
upon  the  plaintiffs'  right  to  proceed  in  the  action  and  deter- 
mined the  same. 

The  question  which  this  appeal  presents  must  turn  upon  the 
construction,  which  is  to  be  given  to  subdivision  2  of  section 
655  of  the  Code  of  Civil  Procedure  ;  which  was  added  as  an 
amendment  to  thte  section  by  the  legislature,  in  1889.  Prior 
to  its  enactment,  there  was  no  way  in  which  an  action  upon  a 
money  demand  against  a  non-resident  debtor,  who  had  not 
appeared,  could  be  brought  to  judgment ;  if  the  attachment 
ireued  therein  had  not  been  levied  upon  property  of  the 
debtor.  That  was  an  essential  prerequisite  to  the  entry  of 
judgment  upon  default.  (Code,  sections  1216, 1217.)  In  the 
present  case,  as  the  property  of  the  defendant  Davis  within 
the  state  had  consisted  of  real  estate  and  had  been  conveyed 
away  by  him,  no  levy  of  the  attachment  against  his  property 
was  possible  and,  hence,  no  judgment  could  have  been  entered 
therein,  had  Davis  elected  to  suffer  a  default. 

There  was  no  authority  for  the  plaintiff  to  bring  an  action 
in  equity  to  set  aside  the  transfer  by  Davis  of  his  real  prop- 
erty under  any  provision  of  the  Code  and  the  circumstances 
of  the  case  were  not  of  such  a  character  as  to  justify  the 
interference  of  equity.     The  case  of  People  ex  rel.  Cauffmcvn 
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v.  Van  Buren  (136  N.  Y.  252),  which  is  cited  to  us  on  both 
sides,  presented  a  question  as  to  the  power  of  the  Supreme 
Court,  in  the  exercise  of  its  equity  jurisdiction,  to  interfere, 
at  the  instance  of  an  attaching  creditor,  in  an  action  brought 
in  aid  of  his  attachment.  Earlier  cases  in  this  and  in  other 
courts  were  noticed  and  it  was  held  that  a  plaintiff  who  had 
attached  personal  property,  fraudulently  transferred,  was 
entitled  to  have  his  attachment  lien  preserved,  until  he  could 
merge  his  claim  in  a  judgment  and  issue  final  process  for  its 
collection.  The  circumstances  were  peculiar.  Chattels  had 
been  levied  upon  by  the  sheriff,  under  executions  issued  upon 
fraudulent  judgments,  and  they  were  attached  at  the  suit  of 
Canffman's  firm.  They  were  about  to  be  sold  to  satisfy  the  exe- 
cutions. Cauffman  &  Co.  had  sued  upon  their  claim  and  had 
obtained  and  issued  the  warrant  of  attachment,  upon  the  ground 
of  a  fraudulent  disposition  by  the  debtors  of  their  property. 
They  then  commenced  an  action  upon  the  equity  side  of  the 
court  against  the  fraudulent  judgment  creditors  and  the 
sheriff  and  the  defendants  in  the  attachment  suit,  in  which 
they  demanded  the  relief  that  the  liens  of  the  fraudulent  judg- 
ment creditors  under  their  executions  should  be  postponed  to 
the  lien  of  the  plaintiffs  under  their  attachment  and,  meanwhile, 
the  sale  was  enjoined.  The  point  presented  for  decision  by  this 
court  was  whether  the  attaching  creditors  had  the  right  to 
prevent  the  application  of  the  attached  property  to  the  pay- 
ment of  a  prior  lien.  The  decision  recognized  the  general 
rule  to  be  well  settled  that,  until  after  the  recovery  of  the 
judgment  and  the  issuing  of  execution,  no  equitable  action 
could  be  maintained  by  the  attaching  creditor  to  set  aside 
fraudulent  transfers,  or  to  reach  equitable  assets.  Thurber  v. 
Blanch  (50  N.  Y.  80)  and  M.  &  T.  Bank  v.  Dakin  (51  id.  519)  j 

were  cited  as*  authorities ;  which  were  not  in  conflict  with  each  ' 

other,  because  contemplating  different  conditions  of  the  prop-  j 

erty  sought  to  be  reached.     But  it  was  held  that  a  court  of  i 

equity  was  not  without  jurisdiction  to  interpose  in  aid  of  an 
attaching  creditor,  even  where  no  specific  lien  had  been 
gained,  and  to  grant  the  equitable  relief  demanded,  if  special 
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-circumstances  existed  which  required  such  an  equitable  inter- 
position. "  Such  circumstances,"  as  it  was  said  in  the  opinion, 
"  are  shov^n  to  exist  here.  The  case  would  be  different,  if 
-executions  had  not  been  issued  upon  the  fraudulent  judg- 
ments. The  mere  existence  of  a  fraudulent  transfer  would 
not  be  sufficient  to  authorize  a  court  of  equity  to  entertain  an 
action  at  the  suit  of  an  attaching  creditor  to  set  it  aside.  But 
when  it  is  sought  to  make  use  of  such  a  transfer,  for  the  pur- 
pose of  removing  the  attached  property  from  the  jurisdiction 
of  the  officer  who  has  it  in  his  custody,  it  is  evident  that  noth- 
ing but  the  equitable  arm  of  the  court  can  prevent  the  con- 
summation of  the  wrong."  All  that  the  Cauffman  case 
decided  was,  that  special  circumstances  might  exist  and  if 
.shown  that  they  would  authorize  the  granting  of  equitable 
relief  at  the  instance  of  an  attaching  creditor,  though  prior 
to  judgment  and  execution,  in  order  to  preserve  the  debtor's 
property  in  a  condition  where  a  recovery  by  the  attaching 
creditor  could  be  made  effective.  It  was  not  intended  to 
hold  that  an  equitable  action  was  within  the  power  of 
the  attaching  creditor  to  maintain,  ordinarily,  prior  to 
judgment  and  execution,  nor  to  introduce  any  innovation 
upon  the  settled  rule.  It  was  considered,  however,  that 
where  the  debtor's  property  was  about  being  transferred 
beyond  the  reach  of  the  sheriff,  in  whose  hands  it  was,  a  case 
was  presented  where  the  court  might  properly  extend  its 
equitable  arm  and  stay  the  threatened  transfer. 

The  principle  of  equitable  intervention  to  annul  or  set  aside 
transfers  of  a  debtor's  property,  for  being  fraudulent  as  to  his 
creditors,  demands  for  its  application  an  adjudication  of  the 
fact  of  the  debt  and  that  it  shall  appear  that  an  execution 
upon  the  judgment  is  incapable  of  levy  because  of  a  fraudulent 
transfer  by  the  judgment  debtor.  The  exception  is  where,  as 
in  the  Thurber  case,  (mjyrd)  equitable  assets  were  sought  to  be 
reached  ;  in  which  case  it  must  be  v  made  to  appear  by  execu- 
tion returned  unsatisfied  that  there  was  no  property  of  the 
debtor  subject  to  a  levy  and  sale  at  all.  In  a  case  like  the 
present  one,  there  was  no  way,  prior  to  1889,  under  the  Code 
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of  Civil  Procedure,  in  which  a  party,  maintaining  an  action 
for  a  money  demand  against  a  non-resident,  whom  he  was 
unable  to  serve  personally  and  as  to  whom  he  had  caused  an 
attachment  against  property  to  issue,  could  secure  a  judgment, 
if  he  had  been  unable  to  levy  upon  the  debtor's  property. 
Such  a  case  is  covered  by  the  legislation  of  1889,  which  gfive 
a  new  remedy  to  an  attaching  creditor.  Referring  to  the 
amendments  of  the  Code,  I  find  that,  by  an  amendment  to 
section  649,  provision  is  made  for  a  levy  under  a  warrant  of 
attachment  upon  property  discovered  in  an  action  as  described 
in  subdivision  2  of  section  655  of  the  Code.  That  section 
provides,  "Where  the  summons  was  served  without  the  state, 
or  by  publication,  *  *  *  ;  and  where  the  defendant  lias 
not  appeared  in  the  action  (otherwise  than  specially)  but  has 
made  default  and  before  entering  final  judgment,  the  sheriff 
may,  in  aid  of  said  attachment,  maintain  an  action  against  the 
attachment  debtor,  and  any  other  person  or  persons  *  *  * 
to  compel  the  discovery  of  any  thing  in  action,  or  other 
property  belonging  to  the  attachment  debtor."  The  balance 
of  the  section  gives  to  the  sheriff  the  same  right  to  maintain 
any  other  action  in  aid  of  the  attachment,  which  might 
be  maintained  by  a  judgment  creditor  in  a  court  of 
equity,  -either  before  or  after  the  return  of  an  execution. 
Section  677  authorizes  a  plaintiff  to  bring  and  maintain  such 
an  action  in  the  name  of  himself  and  the  sheriff  jointly. 
The  plaintiffs  would  have  us  construe  this  subdivision  of  sec- 
tion 655,  so  as  to  make  it  provide  for  the  maintenance  of  the 
equitable  action  in  either  of  two  cases,  viz. :  in  a  case  where 
the  summons  was  served  without  the  state  or  by  publication, 
and  in  a  case  where  the  defendant  has  not  appeared  in  the 
action  but  has  made  default.  Such  a  construction,  it  is  argued, 
is  due  to  the  language  of  the  section,  by  reason  of  the  repeti- 
tion of  the  word  "  where  "  and  the  division  of  the  sentence  by 
a  semicolon ;  as  well  as  because  the  provisions  of  the  section 
are  unnecessary,  if  intended  solely  to  apply  to  the  cases  of  the 
service  of  the  summons  by  publication,  or  seem  inapplicable 
to  a  non-resident  debtor.     As  to  the  latter  point  the  appellants 


1896.]  Whitney  v.  Davis.  263 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 


seem  hypercritical.     The  action  in  equity  to  compel  a  discov- 
ery of  a  debtor's  property,  mentioned  in  the  section,  clearly 
refers  to  an  action  against  a  non-resident  debtor,  who  is  in 
default  and  to  enable  a  discovery  of  property  upon  which  to 
levy.    With  respect  to  the  argument  upon  the  punctuation 
and  language,  I  have  little  doubt  but  that,  however  inartistic 
the  use  of  the  semicolon  might  have  been,  the  conjunctive 
"  and  "  so  connects  the  sentence  as  to  make  it  necessary  that 
both  conditions  referred  to  therein  must  be  united,  as  a  pre- 
requisite to  the  right  of  the  plaintiffs  to  maintain  the  action  in 
aid  of  the  attachment,  and  I  reach  this  conclusion,  not  only 
by  reason  of  the  arrangement  of  the  clause,  but,  also,  because, 
wlien  so  read,  a  case  is  contemplated  and  provided  for,  as  to 
which  there  existed  no  previous  provision  of  the  statute.     I 
see  no  good  reason  for  changing  the  rule  as  settled,  with  respect 
to  the  intervention  of  equity  in  aid  of  attaching  creditors,  to 
toeet  the  case  of  an  action  against  a  non-resident  debtor, 
served  by  publication,  and,  as  the  case  stands,  that  intervention 
18   authorized  when  the  conditions  of  section  655  are  met. 
^le  construction  given  to  the  subdivision  of  the  section  in 
^estion   is   one   which,   as   I   think,   accords   with    justice. 
"hat     reason    is    there,    or    what    justification    exists    for 
^^ing   an   attaching   creditor,    before   he   has  .established 
18    ^lairn   against   his   alleged  debtor,  to   attack  an  appar- 
ently      valid    transfer    of     real    estate  i       This     defendant's 
.  e       illustrates    very    well    the    justice    of    this    const  ruc- 
011      of  the   statute.     The    defendant,   Davis,   appeared    in 
e      other   action   and   defeated   the    plaintiff   in   his   action 
*-l*«3    notes.      Had    Davis   failed    to    appear,    when    an 
rPeataUce  in  the  action  was  due,   then  the  statute  would 
tj  .  "°   come  to  the  plaintiffs'  aid  and  they  could  have  brought 
45  ***«2tion  to  discover  property  of  the  debtor.     But  Davis  did 
.■     *j  ^3E*,r   an(l>   had   judgment   gone   against   him,    a   personal 
^»    &**ient  would  have  been  recovered  ;  to  the  enforcement  of 
<j     ^1*  equity  would  lend  its  aid,  if  fraudulent  acts  of  the 
\       fcor  had  removed  his  property  beyond  his  creditors'  reach 
*^gal  process. 
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The  result  reached,  in  my  consideration  of  this  case,  is  that 
the  court  below,  in  denying  the  motion  for  a  new  trial,  upon 
the  ground  that  the  action  itself  was  prematurely  brought, 
was  correct  and  its  orders  should  be  affirmed,  with  costs. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Orders  affirmed. 


James     II.    Swart,     Respondent,    v.    Charles     Rickard, 

Appellant. 

1.  Appeal — Absence  of  Order.  In  the  absence  of  an  order  denying 
a  motion  for  a  new  trial,  none  of  the  questions  raised  upon  such  a  motion 
can  be  reviewed  on  appeal. 

2.  False  Imprisonment  —  Sufficiency  of  Criminal  Deposition. 
If  the  facts  and  circumstances  stated  in  the  deposition  upon  which  a  crim- 
inal warrant  is  issued  show  that  a  crime  lias  been  committed,  and  are  suffi- 
cient to  call  for  the  judicial  determination  of  the  magistrate  as  to  whether 
there  is  reasonable  ground  to  believe  that  the  accused  committed  the 
crime  charged,  the  prosecutor  will  be  protected  against  an  action  for  false 
imprisonment,  although  the  magistrate  may  have  erred  in  judgment. 

8.  False  Imprisonment  —  Criminal  Deposition  — Burglary  — 
Meaning  of  "  Prowl."  In  an  action  to  recover  damages  for  false 
imprisonment  it  appeared  that  the  warrant  on  which  the  plaintiff  was 
arrested  was  issued  upon  a  deposition  made  by  the  defendant,  which, 
after  stating  facts  showing  the  commission  of  a  burglary  in  the  night- 
time, stated  that  the  deponent  believed  the  offense  was  committed  by  the 
accused  from  the  fact  that  at  about  the  time  of  its  commission  the  accused 
was  "prowling"  around  the  premises.  Held,  that,  giving  to  the  word 
"prowl"  the  full  effect  of  its  general  meaning,  viz.,  "  to  rove  or  wander 
stealthily,  as  one  in  search  of  plunder,"  the  statement  of  facts  was  sufficient 
to  justify  the  magistrate  in  determining  that  there  w*as  reasonable  ground 
to  believe  the  accused  guilty  of  the  crime  charged;  that,  consequently, 
the  deposition  gave  the  magistrate  jurisdiction  to  issue  the  warrant;  that 
the  warrant  "was  a  protection  to  the  defendant,  and  that  the  action  for 
false  imprisonment  could  not  be  maintained. 

4.  Construction  of  Criminal  Deposition.  Great  latitude  of  con- 
struction should  be  indulged  in,  in  determining  the  sufficiency  of  a  crim- 
inal deposition,  when  the  proceeding  based  thereon  is  attacked  collaterally, 
as  in  an  action  for  false  imprisonment. 

Strurt  v.  Rickard  (74  Hun,  339),  reversed. 

(Argued  January  10,  1896;  decided  January  21,  1896.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  6, 
1S93,  which  reversed,  upon  a  question  of  law  only,  a  judg- 
ment in  favor  of  defendant  entered  upon  a  verdict  and  granted 
a  new  trial. 

Xlie  complaint  contained  two  counts  or  causes  of  action, 
one  for  false  imprisonment  and  the  other  for  malicious  prose- 
cation.  Both  were  based  upon  and  alleged  to  have  arisen  out 
of  the  same  transaction.  The  answer  contained  a  general 
denial  and  allegations  of  certain  facts  and  circumstances 
which  were  set  up  both  as  a  complete  and  as  a  partial  defense 
to  the  action. 

On  the  trial  at  the  close  of  the  evidence  the  court  decided 
that,  so  far  as  the  action  was  for  false  imprisonment  it  could 
not  he  maintained,  but  submitted  it  to  the  jury  as  an  action  for 
malicious  prosecution.  To  this  ruling  the  plaintiff  excepted. 
The  verdict  was  for  the  defendant.  On  appeal  to  the  General 
Term  the  judgment  was  reversed  and  a  new  trial  granted. 

W^rile  the  appeal  book  contains  a  statement  that  the  defend- 
ant   moved  for  a  new  trial  on  the  minutes,  upon  the  excep- 
"oris  and  because  the  verdict  was  contrary  to  the  evidence, 
and    that  the  motion  was  denied,  yet  no  order  denying  the 
Plamtiff8  motion  is  contained  in  the  record,  and  there  is  noth- 
lllS  to  show  the  entry  of  any  such  order,  but  it  is  practically 
^^tted  that  none  was  entered.     The  notice  of  appeal  was 
.  *°**r*i  an  appeal  from  an  order  denying  a  motion  for  a  new 
a*  h^b  well  as  from  the  judgment.     The  order  of  reversal  by 
e  ^~*ineral  Term  shows  affirmatively  that  the  appeal  from 
,  e    °*%<ler  was  not  considered  or  decided  by  that  court,  and 
fclxe  judgment  was  reversed  upon  the  sole  ground  that  the 
^ourt  erred  in  rjef using  to  submit  the  case  to  the  jury  as 
^"tion  for  false  imprisonment. 

i      j*m   -*S.  Wesibrook  for  appellant.     The  justice  of  the  peace 

Jurisdiction  of  the  offense  charged  to  take  the  complaint 

.^    *^«ue  the  warrant,  and   no  action  for  false  imprisonment 

*  li«  for  his  acts,  though  he  may  have  erred.    (  Von  Latham 

34 
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v.  Zibby,  38  Barb.  339 ;  Pratt  v.  Bogardus,  49  Barb.  89 : 
Gardner  v.  Bain,  5  Lans.  256;  Lewis  v.  Rose,  6  Lans.  206: 
Pollock  on  Torts,  191 ;  Maris  v.  Townsend,  97  N.  Y.  590; 
Fischer  v.  Langbein,  103  N.  Y.  84 ;  Lange  v.  Benedict,  73 
N.  Y.  35 ;  J9^ty  v.  Perkins,  6  Wend.  382 ;  Code  Civ.  Pro. 
§§  145,  148,  149,  150.)  No  order  denying  motion  for  new 
trial  on  the  minutes  was  entered,  and  plaintiff  was  precluded 
from  reviewing  any  question  of  fact.  {Richardson  v.  Hart- 
mannfi%  Hun,  9 ;  Zapp  v.  Miller,  109  N.  Y.  56 ;  Maas  v. 
Ellis,  12  Civ.  Pro.  Rep.  323 ;  Jaffa  u  v.  Goetz,  11  Misc.  Rep. 
381.)  No  request  to  direct  a  verdict  or  to  charge  was  made 
by  plaintiff  ;  therefore,  no  question  could  be  raised  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  {Richard- 
son v.  IIartmann,68  Hun,  9 ;  Barrett  v.  T  A.  R.  R.  Co.,  45 
N.  Y.  628.)  The  plaintiff  waived  his  cause  of  action  for  false 
imprisonment  by  going  to  the  jury  on  the  count  upon  the 
same  facts  for  malicious  prosecution.  {Stewart  v.  Hunting- 
ton,  16  N.  Y.  S.  R.  112;  Nebenzahl  v.  Townsend,  61  How. 
Pr.  353,  356 ;  Thorn  v.  Turck,  13  Wkly.  Dig.  550 ;  Hughes 
v.  V.  C  M.  Co.,  7  Hun,  677  ;  72  N.  Y.  207;  Rodtrmund  v. 
Clark,  46  N.  Y.  354;  Boots  v.  Ferguson,  46  Hun,  129; 
Riley  v.  Albany  Savings  Bank,  36  Hun,  513 ;  103  N.  Y. 
669 ;  Thompson  v.  Fuller,  28  N.  Y.  S.  R.  4 ;  Terry  v.  Mvn- 
ger,  121  N.  Y.  161.) 

R.  B.  Fish  for  respondent.  The  affidavit  upon  which  the 
warrant  was  issued  was  not  sufficient  to  confer  upon  the  magis- 
trate jurisdiction  of  the  plaintiff's  person.  Some  evidence  of 
guilt  of  the  person  charged  with  a  crime  is  necessary  to 
authorize  the  isuing  of  a  warrant  of  arrest.  (Code  Crim.  Pro. 
§§  14S-150.)  Magistrates  have,  by  law,  general  jurisdiction 
of  crimes  committed  within  their  counties ;  but  there  is  no- 
such  thing  as  a  general  jurisdiction  of  the  person.  That  must 
be  acquired  by  process  lawfully  issued.  {Fischer  v.  Langbein, 
103  N.  Y.  84;  Yredenburg  v.  Hendricks,  17  Barb.  179; 
Miller  v.  Brinkerhof.  4  Den.  118;  Comfort  v.  Fulton,  39 
Barb.  56;  Loomis  v.  Render,  41  Hun,  268;  Blodgetty.RaWj 
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18  Hun,  132;  Devoe  v.  Davis,  12  Wkly.  Dig.  544;  Tracy  v. 
Seaman*,  7  N.  Y.  S.  R.  144;  Potter  v.  Ogden,  136  K  Y. 
396 ;  Hewitt  v.  Newburger,  141  K  Y.  538.)  The  provisions 
of  the  Criminal  Code  require  evidence  of  guilt  to  authorize 
the  issue  of  a  warrant  of  arrest.  (Code  Crim.  Pro.  §  148 ;  In 
re  Blum,  9  Misc.  Rep.  572.)  But,  if  the  rule  which  has 
become  established  in  attachment  cases  is  held  to  apply,  still 
the  affidavit  is  clearly  insufficient.  {Buell  v.  Van  Camp,  119 
N.  Y.  165 ;  Murphy  v.  Jaok,  142  N.  Y.  215.)  The  learned 
justice,  upon  the  trial,  erred  in  holding  that  the  plaintiff 
could  not  recover  for  false  imprisonment,  and  in  limiting  him 
to  the  cause  of  action  for  malicious  prosecution.  {Train  v. 
B.  P.  Co.,  62  N.  Y.  598;  Trustees,  etc.,  v.  Kirk,  68  BT.  Y. 
459;  Barr  v.  Shaw,  10  Hun,  580 ;  Velie  v.  JV.  C  Ins.  Co.y 
12  Abb.  [N.  C]  309 ;  Neil  v.  Thorn,  88  K  Y.  270 ;  Mayo  v. 
Enowltan,  29  Abb.  [N.  C]  210 ;  Starin  v.  People,  45  N. 
Y.  333.) 

Martin,  J.  As  no  order  denying  the  plaintiff's  motion  for 
a  new  trial  was  entered  or  is  contained  in  the  record,  none  of 
the  questions  sought  to  be  raised  by  that  motion  was  presented 
to  the  General  Term,  and  the  absence  of  such  an  order  is  not 
supplied  by  the  recital  in  the  record  that  such  a  motion  was 
made,  nor  by  the  notice  of  appeal,  which  states  that  an  appeal 
was  taken  from  the  order  as  well  as  from  the  judgment. 
{Richardson  v.  Hartmann,§%  Hun,  9 ;  Maas  v.  Ellis,  12  N. 
Y.  Civ.  Pro.  Rep.  323 ;  Jagau  v.  Goetz,  11  Misc.  R.  381 ; 
Bradley  Fertilizer  Co.  v.  South  Publishing  Co.,  4  Misc.  R. 
172;  Zapp  v.  Miller,  109  N.  Y.  51,  56.)  Hence,  the  only 
question  before  that  court  arose  upon  the  exception  to  the 
ruling  of  the  trial  court  refusing  to  submit  the  action  to  the 
jury  as  one  for  false  imprisonment. 

The  plaintiff  was  arrested  upon  a  warrant  issued  by  a 
justice  of  the  peace  charging  him  with  the  crime  of 
burglary  and  larceny.  The  complaint  or  deposition,  in  pur- 
suance of  which  the  warrant  was  issued,  was  made  by  the 
defendant.     If  it  was  sufficient  to  give  the  justice  jurisdic- 
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tion,  then  confessedly  the  defendant  was  not  liable  for  false 
imprisonment.  The  Code  of  Criminal  Procedure  provides 
that  the  deposition  upon  which  a  warrant  may  issue,  "  must 
set  forth  the  facts  stated  by  the  prosecutor  and  his  witnesses, 
tending  to  establish  the  commission  of  the  crime  and  the  guilt 
of  the  defendant."  (§  149.)  "  If  the  magistrate  be  satisfied 
therefrom,  that  the  crime  complained  of  has  been  committed, 
and  that  there  is  reasonable  ground  to  believe  that  the 
defendant  has  committed  it,  he  must  issue  a  warrant  of 
arrest."  (§  150.)  That  it  was  sufficiently  stated  in  the 
•deposition  that  a  crime  had  been  committed,  is  not  contro- 
verted. The  respondent's  contention  is  that  the  facts  set  forth 
did  not  tend  to  establish  the  guilt  of  the  plaintiff,  and,  there- 
fore, were  insufficient  to  afford  a  reasonable  ground  for  the 
justice  to  believe  that  the  respondent  had  committed  the 
offense.  After  the  facts  showing  the  commission  of  the  crime 
were  stated,  it  was  stated  in  the  deposition  that  "  Deponent 
believes  and  has  reason  to  believe  that  said  store  was  broken 
into  and  burglarized  by  James  II.  Swart  and  Wallace  Van 
Evera  and  another,  from  the  fact  that  said  parties  were  about 
that  time,  i.  e.,  after  one  o'clock  that  night  prowling  around, 
and  near  the  premises."  If  the  facts  and  circumstances  stated 
in  this  deposition  were  sufficient  to  call  for  the  judicial  deter- 
mination of  the  justice  as  to  whether  there  was  reasonable 
ground  to  believe  that  the  plaintiff  had  committed  the 
offense,  then  the  defendant  was  protected,  although  the 
magistrate  may  have  erred  in  judgment.  Therefore,  the  pre- 
cise question  to  be  determined  is  whether  the  deposition 
tended  to  establish  the  guilt  of  the  plaintiff.  The  facts  stated 
in  the  deposition  are  to  the  effect  that  the  offense  of  burglary 
was  committed  by  breaking  into  the  defendant's  store  in  the 
night  time,  and  that  about  the  time  of  the  commission  of  the 
offense  the  plaintiff  and  others  were  prowling  around  and 
near  the  premises. 

The  general  definition  of  the  word  "  prowl  "  is  :  "  To  rove 
or  wander  over  in  a  stealthy  manner;  to  collect  by  plunder; 
to  rove  or  wander  stealthily,  as  one  in  search  of  plunder." 
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When  we  give  full  effect  to  this  word,  and  accord  to  it  its. 
general  meaning,  it  becomes  quite  clear  that  the  deposition 
was  sufficient.  It  disclosed  that  an  offense  had  been  com- 
mitted ;  that  it  was  committed  in  the  night,  and  that  at  or 
near  the  time  of  its  commission  the  plaintiff  was  roving  stealth- 
ily around  the  premises  in  search  of  prey  or  plunder.  We  think 
this  statement  of  facts  was  sufficient  to  justify  the  magistrate 
in  determining  that  there  was  reasonable  ground  to  believe 
that  the  plaintiff  was  guilty  of  the  crime  charged.  In 
determining  the  sufficiency  of  this  deposition,  it  should  be 
borne  in  mind  that  the  proceeding  before  the  justice  is, 
attacked  collaterally,  and,  therefore,  that  great  latitude  of 
construction  should  be  indulged  in.  (Pratt  v.  Bogardus^  49 
Barb.  89,  91.) 

The  case  of  Blodgett  v.  Race  (18  Hun,  132),  and  similar 
cases  cited  by  the  respondent,  are  to  the  effect  that  an  affi- 
davit or  complaint,  upon  which  a  warrant  of  arrest  is  issued, 
made  upon  information  and  belief  only,  or  upon  hearsay,  or 
mere  suspicion,  is  insufficient  to  confer  jurisdiction  upon 
a  magistrate  as  to  the  person  of  a  defendant,  and  that 
a  warrant  issued  without  such  jurisdiction  affords  no  protec- 
tion against  a  charge  of  illegal  arrest.  The  cases  referred  to 
are  clearly  distinguishable  from  this,  and  are  not  in  conflict 
with  the  conclusion  we  have  reached.  In  those  cases  no  facts 
were  stated.  In  this  the  deposition  contained  a  statement  of 
facts  which  was  sufficient  to  call  upon  the  magistrate  for  judi- 
cial consideration  and  determination,  and  tended  to  prove  the 
guilt  of  the  respondent. 

We  are  of  the  opinion  that  the  deposition  was  sufficient  to 
give  the  magistrate  jurisdiction  to  issue  the  warrant  under 
which  the  plaintiff  was  arrested ;  that  the  warrant  when  issued 
was  a  protection  to  the  defendant,  and  that  an  action  for  false 
imprisonment  could  not  be  properly  maintained. 

The  judgment  of  the  General  Term  should  be  reversed  and 
the  judgment  of  the  trial  court  affirmed,  with  costs  in  all  the 
courts. 

All  concur. 

Judgment  accordingly. 
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Samuel  Galle  et  al.,  Respondents,  v.  Adolph  Tode  et  al., 

Appellants. 

1.  Refusal  to  Find.  The  refusal  to  find  a  fact  is  not  tantamount  to  a 
finding  against  a  fact,  unless  the  intention  of  the  court  to  be  so  under- 
stood is  clearly  apparent. 

2.  Confession  of  Judgment  —  Statute  of  Frauds  —  Fraudulent 
Intent.  The  fraudulent  intent  of  a  failing  debtor  in  confessing  a  judg- 
ment for  a  bona  fide  indebtedness  will  not  of  itself  render  the  judgment 
void  within  the  meaning  of  the  Statute  of  Frauds  (2  R.  S.  137,  §  1);  and 
in  the  absence  of  knowledge  of  such  intent  or  some  participation  in  the 
fraudulent  scheme  by  the  judgment  creditor,  such  judgment,  as  to  him, 
may  be  treated  as  free  from  fraud. 

8.  Unauthorized  Execution  and  Levy  —  Ratification.  Although 
a  judgment  for  a  bona  fide  indebtedness,  confessed  by  the  debtor  with  a 
fraudulent  intent,  may  be  treated  as  free  from  fraud  when  the  judgment 
■creditor  is  innocent  of  knowledge  of  the  intent  or  participation  in  the 
scheme,  yet,  when,  without  the  knowledge  of  or  authority  from  the  cred- 
itor, an  attorney  acting  under  direction  of  the  debtor  enters  the  judgment, 
issues  execution  and  causes  a  levy  thereunder,  such  execution  and  levy 
will  be  void  as  against  the  lien  of  a  valid  attachment  subsequently  levied 
by  another  creditor  prior  to  a  ratification,  by  the  creditor  to  whom  judg- 
ment was  confessed,  of  the  acts  of  the  attorney  in  issuing  execution  and 
causing  it  to  be  levied. 

Reported  below,  74  Hun,  542. 

(Argued  January  13,  1896;  decided  January  21,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  15,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Emmanuel  J.  Myers  for  appellants.  Fraud  cannot  be 
predicated  upon  a  judgment  confessed  for  a  bona  fids 
indebtedness  in  the  absence  of  some  agreement  between  the 
parties  to  the  action  whereby  the  debtor  reserves  or  is  to 
receive  some  benefit.     {Galle  v.  Tode,  74  Hun,  542, 545, 546; 
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Vietor  v.  Levy,  72  Hnn,  263 ;  Simons  v.  Goldbach,  56  Hun, 
204;  I.  W.  Co.  v.  Payne,  11  N.  Y.  Stipp.  408;  Abegg  v. 
Schwab,  9  N.  Y.  Supp.  681 ;  Warmer  v.  Lake,  14  K  Y.  Supp. 
10 ;  ift*/^  v.  Munzer,  28  N.  Y.  Supp.  587 ;  Knower  v.  67. 1ST. 
Bank,  124  K  Y.  552;  ^l%y  v.  5w%  142  N.  Y.  286; 
Dudley  v.  Danforth,  61  N.  Y.  626 ;  A.  R  Bank  v.  i^VfrA, 
48  Barb.  344;  Carr  v.  Briggs,  156  Mass.  78;  l^rn^r  v. 
Zierfus8,  162  Penn.  St.  360 ;  Covanhavan  v.  Zfo/tf,  21  Penn. 
St.  495 ;  State  v.  Mason,  24  Mo.  App.  321 ;  AVberger  v. 
TOte,  117  Mo.  348 ;  Gray  v.  St.  John,  35  111.  222 ;  Chapman 
v.  Windmiller,  29  111.  App.  393  ;  Owens  v.  67w&,  78  Tex.  547 ; 
Ferguson  v.  Spear,  65  Maine,  277 ;  e/o^i^  v.  Lores,  37  Neb.  816; 
Bates  v.  Vandiver,  14  South.  Rep.  631 ;  Gilbert  Y.McCorkle, 
110  Ind.  215;  #>#f  v.  Swafford,  81  Iowa,  695;  C%<wtf  v. 
Walters,  28  Iowa,  460 ;  Ilasie  v.  Connor,  53  Kans.  713  ;  ^!  /] 
&  S.  Works  v.  Bresnahan,  66  Micb.  489 ;  Sweetzer  v.  Higby, 
63  Mich.  13  ;  Murphy  v.  J?r%a,  89  K  Y.  446,  451 ;  Weaver 
v.  Barden.  49  K  Y.  286,  300;  Seymour  v.  IFiVw/i,  19  N.  Y. 
417,  421 ;  L  W.  Co.  v.  Payne,  11  N.  Y.  Supp.  410 ;  Stimson 
v.  Wrigley,  86  N.  Y.  336  ;  C.  W.  Co.  v.  Uodenpyl,  135  N. 
Y.  430;  Manning  v.  Beck,  129  K  Y.  1;  ZflwJ  v.  Smith, 
132  Mass.  574,  579 ;  Adler  v.  7^/ifcwi,  24  How.  Pr.  407 ; 
Chambers  v.  Baldwin,  L.  R.  [11  App.]  545,  548,  549 ;  M. 
Bank  v.  Tinker,  27  Atl.  Rep.  838 ;  Young  v.  Clapj),  32  N. 
E.  Rep.  187;  Green  v.  Roworth,  113  N.  Y.  462;  Conselyea 
v.  Blanchard,  103  N.  Y.  231  ;  Lindsley  v.  Fim  Cortlandt, 
67  Hun,  145.)  The  intent  of  the  debtors  Tode  and  Wulling 
to  commit  a  fraud  will  not  prevent  them  from  purging  them- 
selves therefrom  by  abandoning  the  enterprise  and  devoting 
and  applying  their  property  to  the  payment  of  their  just 
debts.  {Murphy  v.  Briggs,  S9  K".  Y.  446 ;  Carll  v.  Emery, 
148  Mass.  32;  Dolan  v.  Van  Demark,  35  Kans.  304.)  The 
promise  not  to  make  a  preference  or  disturb  the  status  of 
March  twenty-fourth  was  not  binding,  because  there  was  no 
consideration  to  support  it ;  nor  did  it  amount  to  an  estoppel 
so  as  to  prevent  the  debtors  applying  their  property  to  the  pay- 
ment of  bona  fide  indebtedness.      {MandevilU    v.    Avery, 
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124  N.  Y.  376,  372 ;  Ilcmsdt  v.  Vilmar,  2  Abb.  [N.  C] 
222;  Iselin  v.  Ilenlein,  16  Abb.  [K  C]  73.)  The  cred- 
itors, other  than  Levi  and  Materne,  to  whom  judgments  were 
confessed  without  their  knowledge,  are  entitled  to  hold  the 
benefit  thereof.  They  cannot  in  any  wise  be  said  to  be  parties 
to  the  debtor's  fraud,  or  to  have  arty  notice  thereof.  (Ted  v. 
Tost,  128  K  Y.  387;  Munoz  v.  Wilson,  111  K  Y.  295; 
Rosseau  v.  Bleau,  131  N.  Y.  177.) 

Benjamin  N.  Cardoso  for  respondents.  The  intent  of  Tode 
Brothers  in  confessing  the  judgments  which  have  been  assailed 
by  the  plaintiffs  in  this  action  was  to  hinder,  delay  and  defraud 
their  creditors.  ( Young  v.  Heermans,  66  N.  Y.  374,  382 ; 
Crouse  v.  Frothingham,  27  Hun,  123 ;  Booth  v.  Bunce,  33 
K  Y.  139 ;  Swift  v.  Hart,  35  Hun,  128 ;  Billings  v.  Russelly 
101  N.  Y.  226,  232 ;  Wait  on  Fraud.  Conv.  §  208 ;  Decker 
v.  Decker,  108  N.  Y.  128;  Billings  v.  Russell,  101  N.  Y. 
226;  Baldwin  v.  Short,  125  N.  Y.  560;  Zoos  v.  Wilkinson, 
110  id.  195.)  The  defendants  Materne  and  Levi  were  parties 
and  privies  to  the  debtors'  fraudulent  intent.  (Ogden  v. 
Alexander,  140  N.  Y.  356 ;  F.  Nat  Bank  v.  Chalmers,  144 
K  Y.  432,  436 ;  Marvin  v.  B.  I.  M.  Co.,  55  N.  Y.  547 ;  T. 
Nat.  Bank  v.  Parker,  130  N.  Y.  415 ;  Green  v.  Roworthy 
113  N.  Y.  462  j  Parfer  v.  Conner,  93  N.  Y.  118;  Roeber  v. 
Bowe,  26  Hun,  554;  Billings  v.  Russell,  101  K  Y.  226,  233 ; 
Starm  v.  .#*%,  88  K  Y.  418 ;  Zo^kr  v.  Riley,  100  N.  Y. 
102 ;  Decker  v.  Decker,  108  N.  Y.  128 ;  Schmidt  v.  C^is,  33 
N.  J.  Eq.  141 ;  Wait  Fraud.  Conv.  §  208.)  Not  only  the 
judgments  of  Materne  and  Levi,  but  the  judgments  of  the 
other  creditors  as  well,  must  be  held  to  be  subordinate  to  the 
attachment  of  the  plaintiffs.  (Cook  v.  Tullis,  18  Wall.  332 
Taylor  v.  Robinson,  14  Cal.  396  ;  Bird  v.  Brown,  4  Exch, 
799 ;  Stoddard* 8  Case,  4  Ct.  of  Claims,  511 ;  Murray  v. 
Wooden,  17  Wend.  531 ;  Pickering  v.  Lomax,  145  U.  S.  315 
Bliss  v.  Cottle,  32  Barb.  322,  327 ;  Andrews  v.  A.  Ins.  Co. 
92  'N.  Y.  597,  604 ;  Story  on  Agency  [9th  ed.j,  §  245 
Whart.  on  Agency,  §§  76,  77,  78 ;  Code  Civ.  Pro.  §  1364 
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Simons  v.  Goldbach,  56  Hun,  204 ;  123  K  Y.  637 ;  IngaUs 
v.  Morgan,  10  N.  Y.  184;  Dewey  v.  Moyer,  72  N.  Y.  80; 
Constant  v.  University  of  Rochester,  111  TS.  Y.  604;  1 
Pars,  on  Cont.  [6th  ed.  J  75 ;  2  K.  S.  137,  §§  1-5  ;  I.  W.  Co. 
v.  Paynt,  11  1ST.  Y.  Supp.  410 ;  F.  N.  Bank  v.  Bard,  59 
Hun,  529;  Claflin  Co.  v.  Arnheim,  87  Hun,  236;  Galle  v. 
Tode,  60  Hun,  132;  74  Hun,  542;  Vietar  v.  Levy,  72  Hun, 
263  ;  Young  v.  Herrmans,  66  N.  Y.  374 ;  Loos  v.  Wilkin- 
son, 110  K  Y.  195 ;  Starin  v.  Kelly,  88  1ST.  Y.  418 ;  Clark 
v.  Taylor,  37  Hun,  312 ;  Jacques  v.  Greenhood,  12  Abb.  Pr* 
232.) 

Haight,  J.  The  plaintiffs  are  judgment  creditors  of  the 
defendants  Tode  and  Wulling,  who  were  co-partners  doing 
business  under  the  name  of  "  Tode  Brothers,"  and  engaged  in 
the  grocery  business  in  the  city  of  New  York,  and  at  Monroe, 
in  the  county  of  Orange.  The  plaintiffs  bring  this  action  to 
set  aside  certain  judgments  confessed  by  Tode  and  Wulling  in 
favor  of  the  other  appellants,  on  the  ground  of  fraud,  or  to  post- 
pone such  judgments,  with  the  executions  issued  thereon,  to 
the  lien  of  the  plaintiffs'  judgment  and  execution. 

On  or  about  the  7th  day  of  March,  1891,  the  defendants 
Tode  and  Wulling  became  financially  embarrassed,  and  con- 
vinced that  they  could  not  longer  continue  their  business 
without  obtaining  from  their  creditors  an  extension  of  time  for 
the  payment  of  their  debts ;  thereupon  they,  in  company  with 
the  defendants,  Levi  and  Materne,  organized  a  corporation  by 
the  name  of  "Tode  Brothers  Company,"  and  transferred 
thereto  all  of  their  property  and  stock  in  trade,  without  receiv- 
ing therefor  any  consideration,  money  or  stock  in  such  corpo- 
ration. They  then  called  a  meeting  of  their  creditors  for 
March  16th,  1891,  for  the  purpose  of  procuring  a  compromise. 
At  such  meeting  the  defendants  Tode  and  Wulling  disclosed 
to  their  creditors  the  fact  that  their  property  had  been  trans- 
ferred to  the  corporation,  so  that  it  could  not  be  reached  by 
them.  They  were  then  advised  that  such  transfer  was  fraudu- 
lent and  void  in  law,  and  the  creditors  appointed  a  committee 
35 
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to  formulate  an  arrangement  by  which  the  property  could  be 
applied  pro  rata  upon  the  debts  of  the  firm.  Qn  the  24th 
day  of  March  a  meeting  of  the  committee  was  held,  at  which 
the  defendants  Wulling,  Levi  and  Materne  were  present,  and 
at  which  the  committee  formulated  a  plan  for  the  adjustment 
of  the  affairs  of  the  company.  They  then  prepared  and  signed 
a  notice  to  the  creditors  calling  a  meeting  for  the  26th  of  March, 
in  order  to  present  their  plan  for  approval  and  acceptance. 
The  notice  was  delivered  to  Wulling  to  be  sent  to  the 
creditors,  but  instead  of  sending  the  same  he  withheld  and 
suppressed  it,  and,  in  company  with  Levi  and  his  counsel,  went 
to  the  residence  of  the  defendant  Materne,  and  there  Levi,  as 
president,  Materne,  as  treasurer,  and  Tode  and  Wulling,  as 
directors,  passed  a  resolution  authorizing  a  re-transfer  of  the 
property  of  the  corporation  to  the  defendants  Tode  and  Wul- 
ling, and  then  executed  such  a  transfer.  On  the  next  day  the 
defendants  Tode  and  Wulling  confessed  judgments  in  favor  of 
Levi  for  the  sum  of  $3,058.09,  and  in  favor  of  Materne  for 
the  sum  of  $5,543.09,  which  judgments  were  immediately 
docketed  in  the  office  of  the  clerk  of  the  county  of  New  York, 
and  transcripts  thereof  filed  in  the  office  of  the  clerk  of  Orange 
county,  upon  which  executions  were  issued  to  the  sheriffs  of 
the  respective  counties.  The  defendants  Tode  and  Wulling 
thereafter,  hut  on  the  same  day,  confessed  judgments  in  favor 
of  eight  other  creditors  of  their  firm,  but  without  such  cred- 
itors' knowledge,  and  they  caused  these  judgments  to  be 
entered,  executions  to  be  issued  thereon  to  the  sheriffs  of  the 
counties  of  New  York  and  Orange,  and  levies  to  be  made 
upon  the  property  of  Tode  and  Wulling.  After  the  execu- 
tion of  such  judgments,  and  the  levy  of  the  executions  thereon 
upon  the  property  of  the  defendants  Tode  and  Wulling,  the 
plaintiffs  procured  an  attachment,  to  be  issued  in  an  action 
brought  by  them,  to  recover  a  judgment  for  the  amount  of 
their  claim,  which  attachment  was  levied  upon  the  property 
of  the  defendants  Tode  and  Wulling,  but  after  the  levy 
of  the  executions  issued  upon  the  judgments  previously  con- 
fessed.    Subsequently  the   property   so  levied   upon  in  the 
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county  of  New  York  was  sold  and  the  same  was  purchased  by 
the  defendant  Levi,  under  the  assumed  name  of  Levison,  and 
j  shortly  thereafter  the  same  was  transferred  to  the  wives  of 

i  the  defendants  Tode  and  Wujling,  who  formed  a  co-partner- 

I  ship  and  continued  the  business  through  their  husbands  at 

the  same  place  and  in  the  same  manner  that  it  had  theretofore 
i  been  conducted.     At  about  the  same  time  the  property  levied 

;  upon  in  Orange  county  was  sold  to  the  defendant  Materne, 

who  caused  a  corporation  to  be  organized  under  the  name  of 
"The  Monroe  Cheese  Company,"  that  being  the  name  under 
which  the  defendants  Tode  and  Wulling  had  formerly  con- 
ducted their  business  in  that  county,  and  such  business  was 
continued  by  the  corporation  with  the  defendant  Tode  as 
manager,  and  the  defendant  Wulling  as  secretary. 

The  referee  has  found  as  facts  that  the  corporation  first 
organized  by  the  defendants  Tode  and  Wulling,  under  the 
name  of  "  Tode  Brothers  Company,"  was  organized  for  the 
purpose  of  receiving  the  transfer  of  the  property  and  estates 
of  "  Tode  Brothers,"  so  that  such  property  and  estates  might 
be  placed  beyond  the  reach  of  their  creditors,  including  the 
plaintiffs,  and  as  part  of  a  scheme  contrived  by  them  to  obtain 
from  their  creditors  an  extension  of  time  for  the  payment  of 
their  debts ;  that  such  transfer  embraced  all  of  the  property, 
estates  and  effects  of  "  Tode  Brothers,"  and  was  made  with  a 
fraudulent  intent  to  hinder,  delay  and  defraud  their  creditors ; 
that  the  re-transfer  of  the  property  of  the  corporation  to  Tode 
and  Wulling,  and  the  confessions  of  judgments  by  them  in 
favor  of  the  other  defendants,  and  the  issuing  of  executions 
thereupon,  under  which  all  of  the  property  of  the  defendants 
Tode  and  Wulling  was  levied  upon,  were  done  and  accom- 
plished by  the  defendants  Tode  and  Wulling,  with  the  like 
fraudulent  intent  and  purpose,  and  the  intent  and  purpose  of 
incumbering  and  covering  up  their  property,  so  that  their 
other  creditors,  including  the  plaintiffs,  should  not  be  able  to 
reach  the  same,  and  for  the  purpose  of  hindering  and  delay- 
ing such  creditors  in  the  enforcement  and  collection  of  their 
claims  against  such  defendants,  and  of  compelling  such  cred- 
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itors  to  compromise  or  settle  their  claims  upon  unfavorable 
terras,  and  for  less  than  the  full  amount  thereof,  and  with  a 
view  of,  in  some  manner,  reserving  to  themselves  an  interest 
in  the  property,  notwithstanding  the  6ale  thereof  under  the 
executions. 

The  referee  also,  in  substance,  found  that  theattornevswho 
advised  and  represented  the  defendants  Tode  and  Wulling  in 
the  transactions  pertaining  "to  the  confessions  of  judgments 
and  the  issuing  of  the  executions,  were  the  attorneys  of  the 
defendants  Levi  and  Materne,  and  the  same  attorneys  who,  in 
the  matter  of  the  confessions  of  judgments,  acted  or  assumed 
to  act  in  behalf  of  the  creditors  or  plaintiffs  in  the  judgments 
so  confessed,  as  well  as  in  behalf  of  the  defendants  who  con- 
fessed them ;  that  the  confessions  were  prepared,  judgments 
entered  and  executions  issued  thereon  by  such  attorneys ;  that 
they  had  knowledge  of  the  said  corporation  and  of  the  trans- 
fer thereby  of  all  the  property  and  estates  of  "  Tode  Broth- 
ers," and  advised  Tode  and  Wulling  that  such  transfer  was 
fraudulent,  and  that  the  property  should  be  re-transferred  to 
them  by  the  corporation,  and  they  assisted  in  making  such 
re-transfer ;  they  also  had  knowledge  of  the  meeting  of  the 
creditors  of  "Tode  Brothers"  and  the  appointment  by  the 
creditors  of  the  committee  and  of  the  proceedings  had  between 
such  committee  and  the  debtors  with  reference  to  the  adjust- 
ing of  their  matters,  and  they  advised  that  the  confessions  of 
judgments  should  be  executed.  At  the  time  of  such  con- 
fessions such  attorneys  were  not  acquainted  with  any  of  the 
parties  in  whose  favor  judgments  were  confessed,  except  the 
defendants  Levi  and  Materne  ;  that  the  confessions  were  pre- 
pared and  judgments  entered  thereon  at  the  request  of  the 
defendants  Tode  and  Wulling  and  upon  the  suggestions  and 
advice  of  such  attorneys. 

It  is  quite  apparent  that  the  defendants  Tode  and  Wulling 
were  anxious  to  find  some  means  by  which  they  could  avoid 
payment  of  their  creditors'  demands  in  full  and  still  retain 
their  goods  and  continue  their  business.  Their  first  attempt 
to  dispose  of  their  goods  to  a  corporation  and  then  force  a. 
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compromise  or  extension  of  time  of  payment  from  their 
creditors  appears  to  have  failed,  and  then,  whilst  their  creditors 
were  engaged  in  devising  a  plan  to  dispose  of  the  property 
and  apply  the  proceeds  ratably  upon  the  indebtedness  of  the 
iinr,Tode  and  Wulling  procured  a  re-transfer  of  the  property 
from  the  corporation  and  then  executed  the  confessions  of 
judgments  in  question,  evidently  hoping  thereby  to  derive  an 
advantage  from  the  favored  creditors  and  also  to  force  the 
other  creditors  to  submit  to  a  compromise. 

It  is  contended  on  behalf  of  the  respondents  that  the 
defendants  Levi  and  Materne  were  parties  and  privies  to  the 
fraudulent  intent  of  Tode  and  Wulling.  There  is,  however, 
no  direct  finding  to  that  effect.  A  finding  was  requested  that 
the  defendants  Levi  and  Materne  had  no  knowledge  of  the 
intent  of  Tode  and  Wulling  to  defraud  their  creditors  and 
the  request  was  refused.  But  the  refusal  to  find  a  fact  is  not 
tantamount  to  a  finding  against  a  fact,  unless  the  intention  of 
the  court  to  be  so  understood  is  clearly  apparent.  The  refusal 
to  find  may  rest  upon  other  considerations ;  the  evidence  may 
not  be  regarded  as  satisfactory  either  for  or  against,  or  the 
fact  may  not  be  regarded  as  material  in  the  determination  of 
the  controversy.  We  do  not  understand  the  case  of  The 
Standard  Oil  Co.  v.  The  Triumph  Ins.  Co.  (64  N.  Y.  85) 
to  go  further.  In  the  view  of  the  law  taken  by  the  referee, 
as  appears  from  his  findings  and  opinion,  the  fraudulent  intent 
of  the  judgment  creditors  was  immaterial.  It  is,  therefore, 
reasonable  to  suppose  that  his  refusal  was  based  upon  the  sup- 
position that  the  fact  requested  to  be  found  was  immaterial. 
But  whilst  there  is  no  direct  finding  that  the  defendants  Levi 
and  Materne  were  privies  and  parties  to  the  fraud,  there  are 
findings  from  which  we  think  such  a  conclusion  is  irresistible. 
They  may  not  have  known  of  the  intention  of  Tode  and 
Wulling  at  the  time  of  the  organization  of  the  corporation  or 
at  the  time  of  the  transfer  of  the  stock  of  the  firm  thereto, 
but  they  were  present  with  their  attorneys  at  the  time  of  the 
re-transfer  of  the  property  of  the  corporation  to  Tode  and  Wull- 
ing, and  as  officers  of   such  corporation  they  took  part  in 
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authorizing  such  re-transfer.  They  were  present  at  the  meet- 
ing of  the  committee  of  the  creditors  where  the  whole  sub- 
ject was  discussed  and  the  purpose  of  the  members  of  the  firm 
disclosed ;  they  were  present  when  the  confessions  of  jndg- 
ment3  were  made  to  themselves  respectively,  and  they  caused 
executions  to  be  issued  thereon  and  levies  to  be  made  upon 
the  property  so  re-transferred  by  the  corporation.  They  sub- 
sequently bid  in  the  property  upon  the  sales  that  were  made 
by  the  sheriffs,  Levi  that  sold  by  the  sheriff  in  New  York,  and 
Materne  that  sold  by  the  sheriff  in  Orange ;  and  they  subse- 
quently disposed  of  the  property  so  bid  in  in  the  manner  already 
related,  so  that  the  defendants  Tode  and  Wulling  substantially 
have  the  control  and  management  thereof. 

These  facts  are  significant  and  leave  no  escape  from  the 
conviction  that  Levi  and  Materne  not  only  knew  of  the  fraudu- 
lent intent  and  purpose  of  Tode  and  Wulling,  but  actually 
participated  and  aided  in  bringing  about  the  disposition  of  the 
property  intended  by  them.  We  consequently  have  no  diffi- 
culty in  reaching  the  conclusion  that  as  to  Levi  and  Materne 
the  determination  of  the  referee  is  correct. 

As  to  the  other  judgment  creditors  a  different  question  is 
presented.  Confessedly  they  were  innocent  and  had  no 
knowledge  of  any  fraudulent  intent  on  the  part  of  the  judg- 
ment debtors.  The  referee  and  the  General  Term  appear  to 
have  reached  a  conclusion  that  their  judgments  were  fraudu- 
lent owing  to  the  purpose  and  intent  of  the  judgment  debtors, 
notwithstanding  the  innocence  of  the  judgment  creditors. 
(Following  Simons  v.  Goldbach,  9  X.  Y.  Supp.  359,  360; 
Illinois  Watch  Company  v.  Payne,  11  X.  Y.  Supp.  408, 
410.)  We  do  not  feel  at  liberty  to  follow  the  General  Term 
to  the  extent  indicated  in  its  opinion.  Such  a  rule  would 
practically  render  useless  the  statute  providing  for  the  con- 
fession of  judgments  and  make  it  dangerous  for  a  diligent 
creditor  to  accept  from  his  debtor  a  confession  of  judgment. 
We  are  aware  that  under  the  first  clause  of  the  Statute  of 
Frauds  providing  that  every  conveyance  or  assignment  of  an 
estate  with  the  intent  to  hinder,  delay  or  defraud  creditors 
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shall  be  void,  it  has  been  held  sufficient  to  show  in  the  first 
instance  fraudulent  intent  of  the  assignor.  (Starin  v.  Kelly, 
88  N.  Y.  418;  Loos  v.  Wilkinson,  110  N.  Y.  195,  209.) 
But  a  somewhat  different  situation  is  presented  with  reference 
to  the  concluding  clause,  which  provides  :  "  And  every  bond 
or  other  evidence  of  debt,  suit  commenced,  decree  or  judg- 
ment suffered,  with  like  intent  *  *  *  shall  be  void." 
An  assignment  is  usually  the  voluntary  act  of  the  assignor ; 
the  assignee  may  not  even  be  a  creditor ;  he  may  take  merely 
as  a  trustee  to  carry  out  the  will  of  his  assignor ;  the  character, 
therefore,  of  the  instrument  may  depend  wholly  upon  the 
intent  and  purpose  of  the  individual  creating  it.  But  the 
commencing  of  a  suit  against  a  debtor  and  the  procuring  of  a 
judgment  usually  involves  some  action,  participation  or  direc- 
tion of  the  creditor,  and  its  character  cannot  always  be  deter- 
mined by  the  purpose  and  intent  of  the  debtor.  A  confession 
of  judgment  is  one  of  the  remedies  provided  for  by  the 
statute.  It  may  lawfully  and  properly  be  resorted  to  by 
creditors  in  their  attempts  to  secure  the  payment  of  their 
claims.  A  diligent  creditor  learning  of  the  financial  embar- 
rassment of  his  debtor,  may  lawfully  take  proper  steps  to 
secure  his  claim.  He  may  take  money,  property  or  a  con- 
fession of  judgment.  A  preference  secured  either  at  the 
instance  of  the  creditor  or  by  the  free,  voluntary  act  of  the 
debtor  creating  the  preference,  either  in  an  assignment  or  by  a 
confession  of  a  judgment,  is  not  fraudulent.  Something  further 
must  be  shown  in  order  to  bring  the  transaction  within  the  con- 
demnation of  the  statute.  If  the  debt  is  fictitious  in  whole  or 
in  part ;  if  there  is  a  scheme,  plan  or  purpose  to  secure  the 
property  for  the  benefit  of  the  debtor  to  the  exclusion  of  the 
creditors ;  if  there  is  a  purpose  to  cover  up,  secrete,  remove 
or  dispose  of  the  property  of  the  debtor  so  as  to  prevent  its 
coming  to  the  hands  of  the  creditors ;  or  if  there  is  an  attempt 
to  so  hinder  and  delay  them  as  to  force  them  to  accept  a  com- 
promise for  less  than  that  which  is  actually  due  and  owing  to 
them,  then  and  in  all  such  cases  the  transaction  is  fraudulent 
and  void ;  and  if  a  judgment  creditor  participates  in  such 
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scheme  and  has  knowledge  of  such  purpose,  or  in  any  manner 
aids  and  abets  the  accomplishment  of  such  purpose,  he 
becomes  a  party  to  the  fraud  and  is  liable  to  have  any  lien 
that  he  may  have  procured  upon  his  judgment  postponed  to 
that  of  other  creditors,  even  though  the  amount  of  his  judg- 
ment is  actually  due  and  owing  to  him  from  the  debtor. 
(Manning  v.  Beck,  129  N.  Y.  1 ;  Moots  v.  Folk,  146  X.  Y. 
34,  41.) 

Whilst  we  are  unable  to  concur  in  the  reasons  given  below, 
we  are  still  inclined  to  the  opinion  that  this  judgment  should 
be  sustained  as  to  these  judgment  creditors.  It  is  true  they 
were  innocent  of  any  fraud  or  of  any  knowledge  of  the  pur- 
pose or  intent  of  the  judgment  debtors,  and  that  the  confes- 
sions of  judgment  were  made  to  them  without  their  knowl- 
edge, and  that  such  confessions  were  for  the  amounts  actually 
due  and  owing  to  them.  We  may,  therefore,  to  this  extent 
treat  the  judgments  as  free  from  fraud.  The  defendants  Tode 
and  Wulling  having  confessed  the  judgments,  had  no  further 
power  or  control  over  them.  The  executions  issued  thereon 
were  the  processes  of  the  court  in  which  the  judgments  were 
entered,  and  could  only  be  issued  by  an  officer  thereof  duly 
authorized  by  law.  The  judgment  debtors  Tode  and  Wulling 
thereupon  in  furtherance  of  their  scheme  directed  their  attor- 
neys, who  had  prepared  the  confessions  of  judgments  and 
caused  them  to  be  entered,  and  who  were  entire  strangers  to 
the  judgment  creditors,  to  issue  executions  upon  such  judg- 
ments and  cause  them  to  be  delivered  to  the  sheriffs  of  New 
York  and  Orange  counties  to  be  levied  upon  their  property. 
The  processes  of  the  court  were  thus  procured  to  be  issued  by 
attorneys,  who  had  no  authority  from  the  owners  of  the  judg- 
ments. The  executions  would,  therefore,  be  void,  as  well  as 
the  levies  made  thereunder,  unless  such  acts  of  the  attorneys 
were  ratified  by  the  judgment  creditors.  [Remington  Paper 
Co.  v.  O' Dougherty,  81  N.  Y.  474,  494.)  There  was  no  ratifica- 
tion until  after  the  plaintiffs  in  this  action  had  procured  their 
lien  upon  the  property  by  the  levy  of  their  attachment. 

Evidence  was  submitted  upon  the  trial  under  the  exception 
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of  the  defendants,  which  was  competent  only  as  against  the 
judgment  debtors.  In  our  consideration  of  the  case  we  have 
not  given  it  any  force  and  effect  except  as  against  the  judg- 
ment debtors,  and  it  is  apparent  from  the  findings  of  the 
referee  that  he  did  not  otherwise  consider  it. 

The  other  exceptions  appearing  in  the  case  were  properly 
disposed  of  by  the  General  Term. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur  (Bartlett,  J.,  agrees  with  the  conclusion  that 
the  confessed  judgments  to  Levi  and  Materne  are  void,  but  is 
of  opinion  that  the  other  confessed  judgments,  as  part  of  a 
fraudulent  scheme  and  entered  up  without  knowledge  of  the 
plaintiffs  therein,  are  also  void). 

Judgment  affirmed. 


William    Engelhardt,    Respondent,    v.    The    Fifth  Ii4tr~28i 

Ward  Permanent  Dime  Saving  and  Loan  Assooia-  I  169  1  49 

tion,  Appellant. 

1.  Mutual  Loan  Association — Refund  of  Dues  on  Withdrawal — 
Collection  of  Funds,  as  a  Condition  Precedent.  When  the  articles 
of  association  of  a  mutual  loan  association,  organized  under  chapter  122, 
Laws  of  1851,  and  its  amendments,  provide  that  dues  paid  in  will  be 
refunded  to  withdrawing  members  "when  the  necessary  funds  are  col- 
lected," it  will  constitute  a  good  answer  to  an  action,  as  upon  a  debt 
presently  due  and  payable,  brought  by  a  withdrawing  member  to  recover 
the  amount  of  dues  paid  in  by  him,  that  neither  at  the  time  of  his  with- 
drawal nor  subsequently  before  the  action  was  brought,  were  there  in  the 
treasury  of  the  association  any  funds  collected  out  of  which  the  claim 
could  be  paid.  So  held,  where  no  bad  faith  was  alleged,  and  the  associa- 
tion had  not  discontinued  business  or  become  insolvent. 

2.  Articles  of  Association.  The  articles  of  association  of  a  mutual 
loan  association,  organized  under  the  act  of  1851,  constitute  a  contract 
between  the  association  and  its  members.  \ 

3.  By-laws  Enacted  Subsequent  to  Membership.  A  member  of  a 
mutual  loan  association,  organized  under  the  act  of  1851,  is  subject  not 
only  to  regulations  existing  when  he  became  a  member,  but  to  such  as 
may  be  enacted  from  time  to  time  by  the  association,  within  the  scope  of 
the  power  given  it  by  statute,  including  the  power  to  enact  at  any  time 
reasonable  by-laws. 

36 
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4.  By-law  Affecting  Remedy  of  Member.  While,  under  the  power 
to  make  reasonable  by-laws,  a  mutual  loan  association  organized  under 
the  act  of  1851  cannot  destroy  a  contract  created  between  it  and  its  mem- 
bers by  the  articles  of  association,  to  refund  his  dues  to  a  withdrawing 
member,  it  may  enact1  a  by-law  more  or  less  affecting  the  remedy  of  the 
member;  and  existing  members  will  be  bound  thereby,  so  far,  at  least,  as 
they  consented  to  the  exercise  of  such  a  power  when  they  became 
members. 

5.  By-law  Regulating  Order  of  Re-payment  of  Dues.  Where  the 
articles  of  association  of  a  mutual  loan  association,  organized  under  the 
act  of  1851,  provided  that  a  withdrawing  member  should  be  repaid 
his  dues  when  the  necessary  funds  were  collected,  and  the  original 
by-laws  empowered  the  directors  to  make  "at  any  time"  by-laws  which 
did  not  interfere  with  the  "articles  of  association,"  and  declared  that 
when  enacted  "they  are  equally  binding  upon  all  stockholders,  as  by 
them  subscribed,"  lield,  that  a  subsequent  by-law,  to  the  effect  that  with- 
drawing members  should  be  paid  in  the  order  of  the  presentation  of  their 
applications,  was  a  reasonable  regulation  and  binding  upon  all  members 
alike,  including  those  who  had  become  members  before  its  adoption. 

Engclhardt  v.  Fifth  Ward  P.  D.  S.  cfe  L.  Assn.  (5  Misc.  Rep.  518),  reversed. 

(Submitted  January  15,  1896;  decided  January  28,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  entered  upon  an  order  made  June 
12^1893,  which  reversed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  Municipal  Court  of  Buffalo. 

The  nature  of  tl\e  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  TT.  Brendel  for  appellaut.  The  articles  of  associa- 
tion adopted  and  filed  by  the  defendant  gave  it  its  corporate 
existence,  and  were  a  binding  contract  between  the  corporation 
and  its  shareholders.  (Laws  of  1851,  chap.  122;  Lieinqzton 
v.  Lynch,  4  Johns.  Oh.  573  ;  Jf.  Xat.  Bank  v.  Srhenedady 
Bank,  78  Hun,  90;  Clearwater  v.  Meredith,  1  Wall.  25.) 
The  objects  for  which  the  association  was  organized  demon- 
strate that  a  member's  rights  to  withdraw  the  amount  of 
money  paid  in  by  him  depends  upon  contingencies.  (2  Am. 
&  Eng.  Encv.  of  Law,  634.)  The  necessary  funds  not  being 
on  hand  at  the  time  the  plaintiff  began  this  action,  he  cannot 
succeed  in  forcing  a  payment  of  the  amount  wlrich  he  paid  on 
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his  share.  (T.  H.  L.  cfe  B.  Assn.  v.  Kerr,  13  S.  W.  Rep. 
1020  ;  Brett  v.  M.  L  B.  Society,  L.  E.  [1  Q.  B.  1894]  367 ; 
Barnard  v.  Tornson,  L.  R.  [1  Ch.  1894]  374 ;  Wolfe  v.  C. 
A.  S.  A.  cfe  Z.  Assn.,  75  Hun,  201 ;  Schout  v.  C.  A.  S.  A.  cfe 
Z.  Assn.,  11  Misc.  Rep.  454 ;  Thompson  on  Building  Assns. 
64,  68;  State  v.  R.  F.  Assn.,  45  Minn.  154;  N.,  etc.,  Assn. 
v.  Ilulley,  34  Leg.  Int.  6.) 

Benjamin  F.  Folsom  for  respondent.  The  plaintiff 
became  a  creditor  of  the  defendant  association  one  week 
after  he  gave  the  defendant  notice  of  his  intention  to  with- 
draw. (JJ.  S.  Building  cfe  Loan  Association  v.  Silverman, 
85  Penn.  St.  394.)  The  words  of  section  10,  article  4  of  ■ 
defendant's  articles  of  association,  "  will  be  refunded  to  them 
when  the  necessary  funds  are  collected,"  are  no  restriction  on 
the  plaintiff's  rights  as  a  creditor.  {U.  S.  B.  cfe  Z.  Assn.  v. 
Silver-man,  85  Penn.  St.  394;  Endlich  on  Building  Assns. 
§§  136,  137,  141-143,  266;  50  Md.  583;  93  Penn.  St.  308.) 
There  is  no  distinction  in  principle  between  a  case  where  the 
statute  provides  for  withdrawal  and  one  where  the  statute 
provides  that  the  articles  of  association  shall  make  provision 
for  this  right.  (Laws  of  1851,  chap.  122,  §  2.)  The  by-law 
or  resolution  of  the  defendant  relative  to  the  order  of  with- 
drawals was  void  as  to  this  plaintiff,  its  effect  being  to  alter 
his  rights  under  the  articles  of  association.  {Holyoh*  Assn. 
v.  Lewis,  1  Col.  App.  127  ;  Wolfe  v.  C.  A.  S.  A.  cfe  Z.  Assn., 
75  Hun,  202.) 

Andrews,  Ch.  J.  The  defendant  is  a  saving  and  loan  asso- 
ciation, organized  February  25,  1890,  under  the  act,  chap. 
122  of  the  Laws  of  1851,  entitled  "  An  act  for  the  incorpora- 
tion of  building,  mutual  loan  and  accumulating  fund  associa- 
tions/' and  acts  amending  the  same.  Its  gener^J  purpose  was 
to  encourage  6mall  savings,  and  to  accomplish  this  purpose  it 
was  provided  in  the  articles  of  association  that  the  member- 
ship should  consist  of  persons  who  should  subscribe  for  one  or 
more  shares  of  one  hundred  dollars  each,  to  be  paid  for  in 
weekly  payments  of  ten  cents  on  each  share,  and  each  member 
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was  entitled  to  a  loan  to  the  amount  of  the  share  or  shares 
held  by  him  out  of  any  money  in  the  treasury  of  the  associa- 
tion, secured  by  mortgage,  and  in  case  of  a  loan  an  additional 
weekly  payment  of  ten  cents  a  share,  called  interest,  was  to 
be  paid  by  the  member  securing  the  loan,  to  continue  until 
the  payments  on  the  shares  and  of  interest  should  cancel  the 
loan.  The  association  had  no  paid-up  capital,  and  its  only 
resource  for  paying  the  expenses  of  management  and  for 
making  loans  was  the  small  weekly  payments  expected  to  be 
made  by  members  and  premiums  on  loans.  A  member  not 
taking  a  loan,  when  his  share  or  shares  were  fully  paid  up  by 
the  aggregate  of  the  weekly  payments,  was  entitled  to  sur- 
render his  stock  and  receive  from  the  association  the  amount 
thereof.  But  the  articles  of  association  accorded  to  non-borrow- 
ing members  the  further  right  to  withdraw  from  the  association 
at  any  time  on  one  week's  notice,  and  in  case  of  withdrawal  it 
was  provided  as  follows :  "  The  dues  actually  paid  in,  together 
with  such  accrued  profits  as  the  directors  may  deem  prudent  for 
the  interest  of  the  association,  will  be  refunded  to  them  when  the 
necessary  funds  are  collected.  Members  who  wish  to  with- 
draw have  preference  to  those  wishing  to  procure  loans." 
The  plaintiff  was  a  member  of  the  association  and  a  subscriber 
for  twenty  shares  of  its  6tock,  and  up  to  the  4th  day  of 
October,  1892,  had  paid  weekly  payments  thereon,  amounting 
in  all  to  $1 89.00.  On  that  day  he  filed  his  application  to 
withdraw  the  amount  paid  in  by  him.  Prior  to  that  day 
seventy-eight  members  had  also  filed  their  applications  to 
withdraw  the  amounts  severally  paid  in  by  them.  The  appli- 
cations were  entered  in  a  book  of  the  association  provided  for 
that  purpose  in  the  order  of  presentation.  The  prior  appli- 
cations aggregated  $8,500.  The  association  proceeded  to  pay 
them  out  of  collections  made,  in  the  order  of  presentation 
and  up  to  the  time  of  the  commencement  of  this  action  had 
paid  the  sum  of  $6,071.74,  exhausting  by  such  payments  all 
the  money  then  in  its  treasury.  It  had  outstanding  loans  to 
the  amount  of  $21,857.  The  amount  owing  the  plaintiff  not 
having  been  paid,  this  action  was  brought  to  recover  the  sum 


1896.]       Engelhardt  v.  Fifth  Ward  Loan  Assn.  285 

N.  Y.  Rep.]      Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

of  $189.00,  it  being  an  ordinary  action  as  upon  a  debt  pres- 
ently due  and  payable.. 

It  seems  to  be  very  plain  that  the  clause  in  the  articles 
of  association,  that  the  dues  paid  by  withdrawing  mem- 
bers "will  be  refunded  to  them  when  the  necessary  funds 
are  collected,"  operated  as  a  qualification  of  the  liability 
of  the  association  to  withdrawing  members.  It  was  essen- 
tial to  the  practical  working  of  the  scheme  and  purpose 
of  the  organization.  The  association,  if  the  plan  was  fol- 
lowed, could  have  no  assets  of  any  considerable  amount 
available  for  immediate  re-payment  of  dues  paid  in  by  with- 
drawing members.  It  was  not  a  moneyed  corporation  in  any 
proper  sense,  and  would  not  in  the  ordinary  course  of  its  busi- 
ness have  assets  readily  convertible  into  money.  Its  assets 
would  be  represented  in  the  main  by  loans  to  members  on 
mortgages  payable  in  small  weekly  payments.  If  no  restric- 
tion existed  preventing  withdrawing  members  from  immedi- 
ately maintaining  actions  to  recover  their  dues  and  enforcing 
judgments  obtained,  it  is  evident  that  this  and  similar  associa- 
tions would  have  a  precarious  existence.  They  would  be  in 
peril  at  almost  any  moment  to  have  their  operations  arrested 
and  to  be  thrown  into  a  receivership  by  the  conjoint  action  of 
a  few  withdrawing  members.  The  beneficial  purpose  of  the 
statute  for  the  encouragement  of  small  savings  would  be  frus- 
trated and  the  assets  of  the  association  subjected  to  costs  and 
expenses  which  would  seriously  impair  the  general  fund  con- 
tributed by  the  members. 

The  articles  of  association  which  showed  the  scheme  of  the 
organization,  and  defined  the  obligation  of  the  association  and 
the  rights  of  members,  are  binding  upon  each  member  thereof. 
They  establish  the  relation  between  the  association  and  the 
stockholders  and  constitute  a  contract  between  them.  The 
association  only  bound  itself  to  return  the  dues  owing  to  a 
withdrawing  member  "when  the  necessary  funds  are  col- 
lected." The  plaintiff  knew  the  probable  resources  of  the 
association  when  he  became  a  member  and  by  subscribing  the 
articles  consented  that  the  payment  by  members  should  be 


286  "Engelhardt  v.  Fifth  Ward  Loan  Assn.         [Jan., 


Opinion  of  the  Court,  per  Andrews,  Ch.  J.  [Vol.  148. 

invested  in  mortgages  payable  in  small  weekly  payments. 
He  does  not  stand  in  the  position  of  a  general  outside  creditor. 
He  paid  his  dues  and  although  by  withdrawing  he  has  ceased 
to  be  a  member  of  the  association,  his  right  to  receive  them 
back  is  measured  by  the  contract  between  him  and  the  associa- 
tion. There  can  be  no  doubt  we  think  that  the  condition 
that  the  association  should  refund  "  when  the  necessary  funds 
are  collected,"  was  a  material  and  substantive  part  of  the 
obligation  assumed  by  the  association,  and  that  it  constitutes  a 
good  answer  to  the  suit  of  a  withdrawing  member,  that  neither 
at  the  time  that  lie  withdrew,  nor  subsequently,  before  the 
action  was  brought,  were  there  in  the  treasury  of  the  associa- 
tion any  funds  collected,  out  of  which  the  claim  could  be  paid. 
We  of  course  eliminate  any  element  of  bad  faith,  for  this  is 
not  claimed,  nor  is  it  the  case  of  an  association  which  has  dis- 
continued its  business  or  become  insolvent.  We  need  not 
consider  what  effect  these  or  other  facts  might  have  upon  the 
legal  remedies  of  a  withdrawing  stockholder. 

There  is  another  question  raised,  respecting  the  right  of  the 
association  to  establish  a  by-law  that  withdrawing  members 
should  be  paid  in  the  order  in  which  their  applications  were 
filed  with  the  association.  Such  a  by-law  was  enacted  in  the 
fall  of  1891,  after  the  plaintiff  had  purchased  his  stock,  but, 
so  far  as  appears,  before  any  member  had  withdrawn  or  any 
withdrawals  were  in  contemplation.  It  is  claimed  in  behalf 
of  the  plaintiff  that  his  rights  could  not  be  prejudiced  by  the 
enactment  of  such  a  rule  of  preference  after  he  had  become 
a  member.  It  appears  that  when  the  plaintiff  withdrew  there 
was. money  in  the  treasury  which  was  subsequently  applied  to 
the  payment  of  dues  to  members  whose  withdrawals  were 
filed  at  an  earlier  date  than  the  withdrawal  of  the  plaintiff. 

The  power  to  make  reasonable  by-laws  consistent  with  its 
charter  inheres  in  every  corporation.  Associations  formed 
under  the  act  of  1851  are  declared  therein  to  possess  certain 
powers  given  to  corporations  by  the  Revised  Statutes  in  tit.  3, 
ch.  18,  pt.  1,  among  which  is  the  power  to  "  make  by-laws  not 
inconsistent  with  any  existing  law  for  the  management  of  its 
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property  and  the  regulation  of  its  affairs,"  and  by  the  express 
terms  of  the  act  itself  power  is  conferred  on  associations 
formed  under  it  to  make  "  such  provisions  as  shall  be  neces- 
sary for  the  convenient  and  effective  transaction  of  the 
business  thereof."  The  member  of  an  association  accepts  mem- 
bership with  notice  of  the  powers  thus  conferred.  lie  is  sub- 
ject not  only  to  regulations  existing  when  he  becomes  a  mem- 
ber, but  to  such  as  may  be  enacted  from  time  to  time  by  the 
association  within  the  scope  of  the  power  given  by  the  statute. 
It  may  be  admitted  that  the  association  could  not  under  this 
power  destroy  the  contract  between  it  and  the  member.  But 
the  contract  made  was  in  law  subject  to  the  power  of  the  asso- 
ciation to  enact  at  any  time  reasonable  by-laws.  It  would  not 
be  reasonable  to  extend  this  power  so  as  to  authorize  the  asso- 
ciation by  a  subsequent  by-law  to  change  the  essential  charac- 
ter of  an  antecedent  agreement  between  a  member  and  the 
association,  as  for  example,  that  a  withdrawing  member  should 
not  be  re-paid  his  dues.  But  a  by-law  more  or  less  aijecting 
the  remedy  of  the  shareholder  may  be  passed,  and  existing 
members  will  be  bound,  60  far  at  least  as  they  consented  to 
the  exercise  of  such  a  power  when  they  became  members.  The 
recent  English  cases  of  Wilson  v.  Miles  Platting  Building 
Society  (L.  E.  [22  Q.  B.  Div.]  381,  note) ;  Rosenberg  v.  North- 
umberland Building  Society  (id.  373),  and  Bradbury  v.  Wild 
(L.  R.  [1  Ch.  Div.  1893],  377),  are  quite  full  upon  this  point. 
We  think  the  by-law  enacted  in  the  present  case,  that  with- 
drawing members  should  be  paid  in  the  order  of  the 
presentation  of  their  application,  was  a  reasonable  regula- 
tion and  bound  the  plaintiff,  although  enacted  after  he 
became  a  member.  There  is  nothing  in  ihe  articles  of  associa- 
tion forbidding,  directly  or  by  implication,  the  enactment  of 
such  a  by-law.  It  gave  no  preference  to  any  named  stock' 
holder  over  others.  The  plaintiff  was  at  liberty  at  any  time 
to  withdraw  and  make  his  application  for  re-payment,  but  he 
saw  fit  to  defer  doing  so  until  after  many  others  had  preceded 
him.  The  association,  by  enacting  the  rule,  did  not  deny  the 
plaintiffs  right  to  be  paid  out  of  collections,  but   for  con- 
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venience  enacted  a  rule  that  those  who  first  applied  should  be 
first  paid,  and  this,  we  think,  it  was  competent  for  the  associa- 
tion to  do,  and  that  when  enacted  the  rule  was  binding  upon 
all  members  alike.  The  by-laws  originally  enacted  empowered 
the  board  of  directors  to  make  "  at  any  time  "  by-laws  which 
do  not  interfere  with  the  "  articles  of  association,"  and  further 
declared  that  when  enacted  "  they  are  equally  binding  upon 
all  stockholders,  as  by  them  subscribed."  The  by-law  in  ques- 
tion was  not  an  interference  with  the  articles  of  association. 

The  authorities  upon  the  question  herein  considered  are  not 
altogether  harmonious.  The  case  of  the  U.  S.  Building  and 
Loan  Association  v.  Silverman  (85  Pa.  St.  394)  may  be  said 
to  be  adverse  to  the  view  that  the  plaintiff  could  not  maintain 
an  action  until  there  were  funds  collected  applicable  to  the 
payment  of  his  claim.  On  the  other  hand,  the  cases  of  Brett 
v.  Monarch  Investment  Building  Society  (L.  R.  [1  Q.  B.  Div. 
1894]  367);  Barnard  v.  Tomson  (L.  R.  [1  Ch.  Div.  1894] 
Zl±)\%IIeinhokel  v.  National  Saving,  Loan  and  Building 
Assn.  (58  Minn.  340),  and  Texas  Homestead  Building  tfc 
Loan  Association  v.  Kerr,  13  S.  W.  Rep.  1020),  tend  to  sup- 
port the  opposite  conclusion,  and  rest,  we  think,  upon  the 
better  reason. 

The  judgment  of  the  General  Term  should  be  reversed  and 
that  of  the  Municipal  Court  of  Buffalo  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  accordingly. 
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John  B.   Pierano,   Respondent,   v.   John  L.  Mebritt, 
Appellant. 

Appeal  from  Justice's  Court — New  Trial  —  Costs.  Where  the 
right  to  costs  on  an  appeal  from  a  Justice's  Court  to  the  County  Court,  in 
which  a  new  trial  was  had,  was  governed  by  section  8070  of  the  Code  of 
Civil  Procedure  as  it  existed  from  the  amendment  of  1885  to  that  of  1895, 
held,  that  the  section,  as  amended  in  1885,  was  to  be  construed  as  meaning 
that  where  neither  party  made  an  offer  of  judgment  as  therein  provided, 
the  party  who  recovered  in  the  appellate  court  was  entitled  to  costs,  irre- 
spective of  the  amount  of  his  recovery  there. 

Reported  below,  89  Hun,  207. 

(Submitted  January  20,  1806;  decided  January  28,  1806.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  23,  1895, 
affirming  an  order  of  the  County  Court  of  Westchester 
county,  which  vacated  a  taxation  of  costs  by  the  county  clerk 
in  favor  of  the  defendant,  and  directed  that  costs  be  taxed  in 
favor  of  the  plaintiff. 

This  action  originated  in  Justice's  Court,  where  the  plaintiff 
recovered  a  judgment  for  the  sum  of  $200,  besides  costs.  The 
defendant  appealed  to  the  County  Court,  and  in  his  notice  of 
appeal  demanded  a  new  trial,  but  neither  party  made  an  offer 
of  judgment,  as  authorized  by  section  3070  of  the  Code  of 
Civil  Procedure.  A  new  trial  was  had  in  the  County  Court, 
where  a  verdict  was  rendered  in  favor  of  the  plaintiff  for  one 
dollar.  Each  party  claimed  that  he  was  entitled  to  costs,  and 
presented  a  bill  for  adjustment  to  the  county  clerk,  who 
refused  taxation  to  the  plaintiff  and  taxed  in  favor  of  the 
defendant.  Upon  appeal  to  the  County  Court  the  taxation  on 
the  application  of  the  defendant  was  set  aside,  and  the  clerk 
was  directed  to  "  tax  and  adjust  the  bill  of  costs  offered  by  the 
plaintiff."  From  the  order  of  the  General  Term  affirming 
the  determination  of  the  County  Court  this  appeal  is  taken. 

Charles  Haines  for  appellant.    Plaintiff  was  not  entitled  to 
costs  as  he  recovered  less  than  fifty  dollars.    (McKushie  v. 
37 
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HendricJcson,  128  N.  Y.  557.)  To  entitle  a  plaintiff  to  recover 
costs  in  a  case  on  appeal  from  a  Justice's  Court,  where  a  new 
trial  is  had  in  the  appellate  court  in  which  he  recovers  less  than 
fifty  dollars,  he  must  make  the  defendant  an  offer  to  take  judg- 
ment for  a  sum  specified,  and  then  if  the  defendant  refuses  to 
accept  the  offer  the  defendant  will  be  liable  for  costs  unless 
the  recovery  of  the  plaintiff  is  less  favorable  to  the  plaintiff 
than  the  offer.  (Code  Civ.  Pro.  §  3070 ;  Snyder  v.  RugKe*, 
27  Hun,  374 ;  Vanderwerlcen  v.  Brown,  38  Hun,  234 ;  Voget 
v.  SchZueter,  73  Hun,  595.) 

James  B.  Lochwood  for  respondent.  In  the  case  at  bar 
the  respondent  is  entitled  to  recover  costs,  because  neither 
party  made  an  offer  of  judgment  and  the  verdict  was  in  favor 
of  the  respondent.  (Code  Civ.  Pro.  §  3070;  Sheehan  v. 
Butter,  24  N.  T.  Wkly.  Dig.  168.) 

Vann,  J.  The  question  presented  by  this  appeal  requires 
us  to  construe  section  3070  of  the  Code  of  Civil  Procedure 
as  it  stood  prior  to  the  amendment  of  1895.  Various  authori- 
ties have  been  cited  in  aid  of  the  proper  construction,  and  in 
order  to  appreciate  their  force  and  mark  the  change  of  policy 
in  legislation,  it  will  be  of  advantage  to  see  how  the  Code 
stood  when  these  decisions  were  made. 

The  earliest  statute  that  we  find  upon  the  subject  is  the 
Code  of  Procedure,  which  required  a  party  appealing  from  a 
judgment  rendered  in  Justice's  Court  to  state  in  his  notice  of 
appeal  in  what  particulars  he  claimed  the  judgment  should 
have  been  more  favorable  to  him,  and  authorized  an  offer  by 
the  respondent  to  allow  the  judgment  to  be  corrected  in  any 
particular  mentioned  in  the  notice  of  appeal.  If  no  offer  was 
made  and  the  judgment  rendered  on  appeal  was  more  favor- 
able to  the  appellant  than  the  judgment  appealed  from,  or  if 
an  offer  was  made  and  not  accepted,  and  the  judgment  of  the 
appellate  court  was  more  favorable  to  the  appellant  than  the 
offer  made,  he  was  entitled  to  costs,  provided  the  judgment 
was  reversed,  or  was  made  more  favorable  to  him  bv  not  less 
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than  ten  dollars.  The  respondent  was  entitled  to  costs  where 
the  appellant  was  not.     (Code  of  Procedure,  §  371.) 

Tke  Code  of  Civil  Procedure,  as  originally  enacted,  author- 
ized the  respondent,  within  fifteen  days  after  service  of  the 
notice  of  appeal,  to  offer  to  allow  judgment  to  be  rendered  in 
the  appellate  court  in  favor  of  either  party  for  a  specified 
sum.  If  he  made  no  offer,  or  if  he  .made  an  offer  that  was 
not  accepted,  and  the  recovery  of  damages  on  appeal  was 
more  favorable  to  him  by  the  sum  of  ten  dollars  than  the 
judgment  below,  or  the  offer  made,  as  the  case  might  be,  he 
was  entitled  to  costs,  otherwise  the  respondent  recovered 
costs.  (Code  Civ.  Pro.  §  3070,  as  passed  May  6th,  1880.) 
Under  the  statute  in  this  form,  the  following  decisions  were 
made,  which  are  cited  as  illustrating  the  subject,  although  not 
directly  applicable  to  the  case  in  hand.  {Chamberlain  v. 
Chambertom,  25  Hun,  199 ;  Snyder  v.  Hughes,  27  Hun,  373 ; 
Quick  v.  Wixon,  27  Hun,  592 ;  Vanderwerken  v.  Brown,  38 
Hun,  234.) 

In  1885  said  section  wae  so  amended  as  to  authorize  an  offer 
by  either  party* "to  allow  judgment  to  be  rendered  in  the 
appellate  court  for  a  specified  sum."  If  the  offer  of  one  party 
was  accepted  by  the  other,  provision  was  made  to  correct  the 
judgment  accordingly.  The  remainder  of  the  section  was  as 
follows,  viz. :  "  Where  an  offer  is  made,  as  above  provided, 
the  party  refusing  to  accept  the  same  shall  be  liable  for  costs 
of  the  appeal,  unless  the  recovery  shall  be  more  favorable  to 
him  than  the  sum  offered.  If  neither  party  make  an  offer,  as 
provided  herein,  the  party  in  whose  favor  the  verdict,  report 
or  decision  in  the  appellate  court  is  given,  shall  be  entitled  to 
recover  his  costs  upon  the  appeal."  (L.  1885,  ch.  522.)  This 
is  the  statute  that  governs  the  case  under  consideration,  as  the 
amendment  of  1895  was  passed  after  the  right  to  costs  had 
become  fixed.     (L.  1895,  ch.  356.) 

The  section  in  this  form  was  considered  in  McKuskie  v. 
Ilendriekson  (128  N.  Y.  555),  where  the  plaintiff  had  recov- 
ered in  Justice's  Court  the  sum  of  $30,  besides  costs.  The 
defendant  appealed  and  served  an  offer  allowing  judgment 
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against  hiin  for  $5.  The  plaintiff  neither  accepted  the  offer 
nor  made  one  himself,  and  a  verdict  having  been  rendered  in 
the  County  Court  in  his  favor  for  $35,  it  was  held  that, 
although  he  was  not  liable  to  pay  costs,  as  the  recovery  was 
more  favorable  to  him  than  the  offer,  still  he  was  not  entitled 
to  recover  costs,  because  he  had  made  no  offer  himself.  The 
court  said  that  "  the  plaintiff  could  have  offered  to  take  judg- 
ment in  the  County  Court  for  $30,  or  any  other  sum  not 
exceeding  $35,  and  could  thus  have  secured  his  right  to  costs." 
It  was  intimated,  however,  that  if  the  verdict  had  been  for 
$50  or  more,  the  plaintiff  could  have  recovered  costs  under 
§  3228.  This  case  shows  the  necessity  of  making  an  offer, 
when  one's  adversary  has  made  one,  in  order  to  recover  costs, 
but  it  does  not  decide  who  would  have  been  entitled  to  costs 
if,  as  in  the  cask  before  us,  no  offer  had  been  made  by  either 
party.  The  lbst  clause  of  the  section,  as  it  formerly  stood, 
which  provides  for  cases  where  neither  party  has  made  an 
offer,  was  not  considered  by  the  court.  That  clause,  however, 
was  construed  in  Sheehan  v.  Butler  (24  W.  Dig.  168;  40 
Hun,  634),  where  it  was  held  that  if  no  offer  whatever  is 
made,  the  party  recovering  is  entitled  to  costs,  without  regard 
to  the  amount  of  the  recovery.  That  case  was  followed  and 
approved  by  Munson  v.  Curtis  (43  Hun,  214),  and  to  the 
same  effect  is  Vogel  v.  ScMueter  (73  Hun,  595),  where  the 
verdict  was  for  the  defendant  before  the  justice,  but  for 
the  plaintiff  on  appeal,  and  no  offer  having  been  made  by 
either  party,  the  plaintiff  was  allowed  costs.  The  decision 
was,  to  a  certain  extent,  the  other  way  in  Rhodes  v.  Carr  (88 
Hun,  219),  where  no  offer  was  made  by  either  party,  and 
although  the  plaintiff  recovered  on  appeal,  it  was  held  that  he 
was  not  entitled  to  costs,  but  it  was  not  held  that  the  defend- 
ant was  entitled  to  costs. 

We  think  that,  according  to  the  plain  language  of  the  stat- 
ute, as  well  as  the  weight  of  authority,  where  neither  party 
makes  an  offer,  the  party  who  recovers,  whether  the  amount 
be  large  or  small,  is  entitled  to  costs.  It  is  difficult  to  see  how 
the  legislature  could  have  made  its  meaning  clearer  on  this 
subject 
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After  providing  for  that  class  of  cases  where  offers  are 
made  it  provided  for  another  class  where  no  offer  is  made,  and 
declared,  in  so  many  words,  that  if  "  neither  party  make  an 
offer,"  the  party  who  succeeds  upon  the  new  trial  is  entitled 
to  costs.  This  right  is  not  made  dependent  upon  the  amount, 
bat  on  the  fact,  of  recovery,  and,  if  no  offer  has  been  made, 
it  depends  upon  nothing  else. 

While  the  older  statutes  cast  the  burden  of  making  an  offer 
upon  the  respondent,  the  present  statute  places  it  upon  one 
party  as  much  as  the  other.  In  order  to  prevent  further  liti- 
gation it  holds  out  an  inducement  to  each  party  to  make  an 
offer  by  throwing  the  costs  upon  his  adversary,  unless  he 
accepts,  or  secures  a  recovery  more  favorable  than  the  offer. 
As  a  further  inducement  to  end  the  controversy  it  is  provided 
that  if  neither  party  makes  an  offer,  the  one  who  succeeds 
shall  recover  costs.  Thus,  if  one  party  claims  too  much,  but 
the  other  is  conscious  that  he  owes  something,  unless  he 
makes  an  offer  of  that  amount  he  runs  the  risk  of  paying 
costs,  even  if  no  more  than  that  sum  is  recovered  against  him. 
Therefore,  unless  the  parties  act  upon  their  honest  judgment 
they  are  liable  to  suffer  for  it.  We  think  that  the  object  of 
the  statute  was  to  further  an  adjustment  of  differences  by 
encouraging  compromises  and  making  it  dangerous  for  either 
party  to  reject  a  fair  offer  made  by  the  other. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Frank  Brown,   Appellant,  v.  The  Root  Manufacturing 
Company,  Respondent. 

Ejectment  —  New  Trial —  Stipulation  to  Refer.  When  a  party 
defeated  in  an  ejectment  action  avails  himself  of  the  privilege  of  the  stat- 
ute (Code  Civ.  Pro.  §  1525)  to  have  a  new  trial,  a  previous  stipulation  for 
trial  before  a  referee  holds  good;  and,  in  the  absence  of  a  stipulation  pro- 
viding otherwise,  the  court  must  appoint  another  referee  for  the  new 
trial  (Code  Civ.  Pro.  §  1011). 

Wing  v.  Be  La  Bionda  (181  N.  Y.  422),  distinguished  and  explained. 

Reported  below,  76  Hun,  159. 

(Argued  January  20,  1896;  decided  January  28,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  13, 1894, 
which  reversed  an  order  of  Special  Term  denying  a  motion  by 
defendant  to  appoint  a  referee  in  place  of  a  former  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C.  F.  Doyle  for  appellant.  By  paying  the  costs  of  the 
judgment  in  ejectment  entered  upon  the  report  of  the  referee, 
the  plaintiff  was  placed  in  the  same  position  as  if  he  had 
brought  a  new  action,  vacating  all  proceedings  subsequent  to 
the  joining  of  issue,  notwithstanding  section  1011  of  the  Code. 
(  Wing  v.  Be  La  Rionda,  131  N.  Y.  422,  431,  432  ;  Bolton, 
v.  Schriever,  135  N.  T.  75  ;  Carries  v.  Piatt,  8  J.  &  S.  205, 
209 ;  Code  Civ.  Pro.  §  1525  ;  Ainslie  v.  Mayor,  etc.,  1 
Barb.  168;  Bates  v.  Stearns,  23  Wend.  483;  Martin  v. 
Rector,  11  Abb.  [N.  C]  362 ;  HaUy  vf  Wheeler,  8  Hun,  569.) 
The  right  of  the  plaintiff  to  a  new  trial  was  absolute. 
It  did  not  depend  upon  any  error  of  law  or  fact.  The 
court  at  Special  Term  had  no  discretion  to  deny  the  applica- 
tion. (Compton  v.  Ths  Chelsea,  139  N.  Y.  538 ;  Crowley  v. 
Murphy,  26  J.  &  S.  258.) 

Eugene  Burlingame  for  respondent.  A  party  cannot  have 
a  new  trial  in  any  case  without  the  order  of  the  court,  and  the 
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language  of  section  1011  of  the  Code  is  general  and  applies  to 
all  cases  and  to  every  kind  of  issue,  whether  of  fact  or  of  law, 
and  is  imperative,  that  "  upon  the  consent  of  the  parties 
manifested  by  a  written  stipulation,  signed  by  their  attorneys 
and  filed  with  the  clerk,"  that  the  issues  must  be  referred,  and 
it  is  equally  imperative,  that  if  a  new  trial  of  an  action  tried 
by  a  referee  so  named  is  grafted,  the  court  must  appoint 
another  referee.  (Ilustis  v.  Aldridge,  144  N".  Y.  511 ;  Catlin 
v.  A.  Co.,  19  Hun,  389 ;  81  N.  Y.  379 ;  May  v.  Moore,  24 
Hun,  351 ;  Lennon  v.  Smith,  47  K  Y.  S.  K.  483 ;  Cater  v. 
Wallace,  3  How.  Pr.  [JST.  S.]  350 ;  Knowlton  v.  Atkins,  134 
N.  Y.  322.) 

Gray,  J.     This  was  an  action  of  ejectment.    The  attor- 
neys for  the  plaintiff  and  defendant  had  stipulated,  in  writ- 
ing, that  the  issues  in  the  action  should  be  referred  for  trial  to 
Joseph  M.  Lawson  and  thereupon  an  order  was  made  appoint- 
wg  him  sole  referee  to  hear  and  determine  the  action.     The 
referee  determined  in  favor  of  the  defendant  and  a  judgment 
w*6  accordingly  entered,  dismissing  the  plaintiff's  complaint. 
Thereafter  the   plaintiff  moved   for  and  obtained  an  order 
vacating  the  judgment  and  granting  a  new  trial  in  the  action, 
upon  payment  of  costs.     Subsequently  the  defendant  applied 
for  an  order  appointing  another  referee  in  the  place  of  Mr. 
Lawson.    The  Special  Term  denied  the  motion ;  but,  upon 
aPpeal  to  the  General  Term,  the  order  of  the  Special  Term 
w&8  reversed  and  a  new  referee  was  appointed  in  the  action. 
The  denial  at  Special  Term  was  placed  upon  the  ground 
that  the  granting  of  the  new  trial  in  the  action  vacated  all 
proceedings  subsequent  to  the  joinder  of  issue.     The  General 
Term  took  a  different  view  and  held  that  section  1011  of  the 
Code  of  Civil  Procedure  was  applicable,  and  that  the  case  of 
Wing  v.  De  La  Bionda  (131  N.  Y.  422),  upon  which  the 
Special  Term  justice  had  relied,  did  not  control  the  applica- 
tion of  tin  section.     The  question,  therefore,  is  presented  as 
to  whether  when  a  party,  defeated  in  an  ejectment  action, 
avails  himself  of  the  privilege  of  the  statute  to  have  a  new 


296  Brown  v.  Root  Mfg.  Co.  [Jan., 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  148. 

trial,  a  previous  stipulation  for  trial  before  a  referee  -holds 
good,  or  whether  it  is  to  be  deemed  vacated  along  with  the 
judgment. 

Certain  expressions  used  by  Judge  Peckham  in  Wing  v. 
De  La  Rionda  might  seem  to  furnish  some  reason  for  sup- 
posing the  latter  view  to  be  correct ;  but  that  would  appear  so 
only  upon  a  casual  reading  of  the  opinion.  What  was  involved 
in  that  case  was  the  question  of  the  right  of  a  party,  again  suc- 
ceeding upon  the  second  trial  in  the  ejectment  action,  to  have 
another  extra  allowance  granted  to  him.  It  was  held  that  the 
court  had  power  to  grant  the  extra  allowance  after  the  second 
trial ;  inasmuch  as,  by  taking  a  new  trial  under  the  statute, 
the  party  "  in  effect,  commenced  or  caused  the  commencement 
of  a  new  action."  It  was  observed  that,  in  ordinary  cases, 
where  a  new  trial  i6  granted  for  error  ,of  law  or  fact,  and  costs 
are  made  to  abide  the  event,  the  general  rule  obtained  that 
but  one  extra  allowance  could  be  taxed  in  an  action.  The 
opinion  pointed  out  the  reasons  for  the  existence  of  the  pro- 
visions of  the  Code,  which  allow  a  defeated  party  in  an 
ejectment  suit  to  have  the  judgment  vacated  and  a  new  trial 
granted,  upon  the  payment  of  costs,  and  that  they  were,  in 
substance,  transcripts  of  the  provisions  of  the  Revised  Statutes, 
which  put  an  end  to  the  right  which  parties  defeated  in  actions 
of  ejectment  enjoyed  at  common  law  of  re-commencing  simi- 
lar actions,  regardless  of  previous  adjudications.  The  opinion, 
proceeding  upon  the  reason  for  the  existence  of  the  Code  pro- 
visions, very  properly,  likened  the  new  trial  under  them  to  a 
new  action  ;  but,  by  appropriate  words,  qualified  the  general 
force  of  its  expression.  It  was  said  that  the  new  trial  was, 
"  in  effect,  the  bringing  of  a  new  action  by  vacating  as  of 
course  the  old  judgment  and  taking  such  new  trial  in  the  old 
action  instead  of  bringing  another."  It  is  very  plain  from  that 
language  that  it  was  not  intended  to  hold  that,  in  all  respects, 
the  new  trial  should  be  as  in  a  new  action  brought  by  the  par- 
ties ;  but  that  it  should  be  "  a  new  trial  in  the  old  action." 

It  is  very  evident,  I  think,  that  section  1525  has  reference 
to  a  re-trial  of  the  issues ;  for  its  language  is  that  the  court, 
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upon  the  application  of  the  party  against  whom  a  judgment 
in  ejectment  is  rendered,  "  must  make  an  order  vacating  the 
judgment  and  granting  a  new  trial  in  the  action."  That  is  to 
say,  that  the  judgment  only  is  vacated  and  the  new  trial  which 
is  granted  must  be  in  the  action.  The  right  to  a  new  trial 
should  be  taken  to  mean  a-  new  trial  of  the  issues  in  the  man- 
ner provided  by  law,  and  this  brings  us  to  a  consideration  of 
whether  the  manner  of  the  trial  shall  always  be  as  provided 
for  in  the  Code  upon  a  joinder  of  issue  ;  or  whether,  when  a 
written  stipulation  of  the  parties  has  been  made,  after  the  cause 
was  at  issue,  it  shall  control  and  the  trial  be  had  before  a  ref- 
eree. Section  1011  of  the  Code  of  Civil  Procedure,  which 
provides  for  references  by  consent,  uses  this  language :  "  If 
the  referee  named  in  a  stipulation  refuses  to  serve,  or  if  a  new 
trial  of  an  action  tried  by  a  referee  so  named  is  granted,  the 
court  must  appoint  another  referee,  unless  the  stipulation 
expressly  provides  otherwise."  This  language  is  general  and 
no  reason  exists  for  excepting  from  its  application  the  case  of 
a  new  trial  granted  in  an  ejectment  action.  This  seems 
especially  true,  since  the  exceptions  to  the  operation  of  the  sec- 
tion are  mentioned  therein  as  those  of  the  cases  specified  in 
section  1012.  The  appellant's  view  proceeds  upon  the  theory 
that  the  defeated  party,  who  takes  a  new  trial  under  section 
1525  of  the  Code,  is  placed  in  the  position  of  commencing  de 
novo,  with  all  the  rights  which  appertain  to  actions  of  ejectment 
immediately  after  service  of  the  answer.  The  support  for  that 
view  he  finds  in  Wing  v.  De  La  Mionda  and  he  argues,  upon  the 
strength  of  the  opinion  in  that  case  as  well  as  upon  other 
cases  to  which  he  refers  us,  that  all  proceedings,  other  than 
the  pleadings,  prior  to  the  judgment  are  swept  away,  when  the 
new  trial  is  taken,  and  that  the  right  of  the  court  to  name  a 
new  referee  should  be  held  to  apply  only  to  actions  where  a 
new  trial  is  granted  for  error  of  law  or  fact.  I  have  suffi- 
ciently spoken  of  the  opinion  in  Wing  v.  De  La  Rionda  and 
endeavored  to  show  that  it  intended  to  hold  nothing  so  radical 
as  is  suggested.  In  order  to  give  to  section  1011  the  construc- 
tion that  it  applies  only  to  the  case  of  a  new  trial  granted  for 
38 
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errors  of  law  or  fact,  we  should  have  to  introduce,  arbitrarily, 
what  seems  to  be  an  unnecessary  limitation  upon  its  general 
language  and  we  should,  quite  as  unnecessarily,  be  adding 
another  case  to  the  excepted  cases  specified  in  section  1012. 
I  think  we  must  read  sections  1525  and  1011  together,  and 
when  we  see  that  under  the  former  the  court  must  vacate  the 
judgment  and  grant  a  new  trial  in  the  action,  the  condition 
called  for  by  the  latterx  section  is  met  and  that  the  court  (in 
the  absence  of  a  stipulation  providing  otherwise),  must 
appoint  another  referee.  It  was  competent. for  the  parties  to 
waive  the  right  to  a  jury  trial  of  the  issues  in  the  action  and 
that  was  the  effect  of  their  stipulation.  Having  waived  the 
right,  the  new  trial  granted  in  the  action,  under  section  1525, 
must  be  in  the  manner  stipulated  and  which  the  parties  had 
agreed  to  for  the  disposition  of  the  issues.  The  issues  remain 
the  same  and  there  is  no  reason  why  the  waiver  of  their  trial 
by  jury  should  not  be  as  effective  upon  a  second  as  upon  the 
first  trial. 

I  think  the  order  of  the  General  Term  was  right  and  that 
it  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Anna  G.  Gilbert,  Respondent,   v.  William  H.   Taylor, 
Impleaded,  etc.,  Appellant. 

1.  Testamentary  Estate — Liability  op  Residuary  Legatee  for 
Payment  of  Legacy.  If  a  testamentary  estate,  consisting  of  personalty, 
has  been  received  from  the  executors  by  the  guardian  of  the  residuary 
legatee,  charged  with  the  payment  of  the  interest  on  a  legacy  to  one  for 
life,  and  with  the  payment  of  the  principal  to  another  on  the  death  of  the 
life  beneficiary,  instead  of  the  legacy  having  been  set  apart  by  the  execu- 
tors and  credited  to  them  on  their  final  account  (as  shown  by  the  practical 
construction  of  the  transaction  by  the  parties,  where  the  final  account  is 
not  in  evidence),  and  the  guardian  has  pnid  to  the  lite  beneficiary  a  gross 
sum  in  satisfaction  of  interest,  and  the  residuary  legatee  has  received  the 
estate  from  his  guardian  subject  to  the  liability  for  the  legacy,  the  resid- 
uary legatee  will  be  answerable  directly  for  the  principal  of  the  legacy  to 
the  legatee  thereof,  on  the  death  of  the  life  beneficiary,  and  it  is  not  neces- 
sary to  proceed  against  the  executors  in  the  first  instance. 
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2,  Vested  Legacy — Statute  op  Limitations.  Although  a  legacy, 
payable  at  the  death  of  the  life  beneficiary  of  the  income  therefrom,  vests 
at  the  testator's  death,  the  Statute  of  Limitations  will  not  "begin  to  run 
against  an  action  by  the  legatee  to  recover  the  principal  of  the  legacy 
from  a  residuary  legatee  who  has  received  the  testator's  estate,  charged 
with  the  payment  of  the  legacy,  until  the  death  of  the  life  beneficiary. 

3.  Interest  on  Unpaid  Legacy.  In  an  action  brought  by  the  legatee 
of  a  certain  sum,  made  by  the  will  payable  on  the  death  of  a  life  bene- 
ficiary of  the  income,  to  recover  the  principal  from  a  residuary  legatee  to 
whom  the  testamentary  estate  had  been  transferred  by  the  executors, 
through  his  guardian,  charged  with  payment  of  the  legacy,  held, 
that  under  the  circumstances  of  the  case,  the  residuary  legatee  was 
not  chargeable  with  interest,  until  demand  and  refusal;  and  that  in  the 
absence  thereof,  interest  should  be  computed  against  him  only  from  the 
commencement  of  the  action. 

Gilbert  v.  Taylor  (76  Hun,  92),  modified. 

(Argued  January  16,  1896 ;  decided  January  28,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  13,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  of  William  H.  Taylor 
and  Edwy  L.  Taylor,  his  former  general  guardian,  the  sum  of 
$10,000.00,  the  amount. of  a  legacy  bequeathed  to  the  plaintiff 
by  the  will  of  her  brother,  William  H.  Taylor,  deceased,  the 
father  of  the  defendant  William  H.  Taylor,  with  interest  from 
November  30th,  1889. 

The  defendant  Edwy  L.  Taylor  did  not  defend,  and  no 
judgment  was  entered  against  him. 

The  last  will  and  testament  of  William  H.  Taylor,  the 
father  of  the  defendant,  was  admitted  to  probate  on  or 
about  March  6th,  1873,  by  the  surrogate  of  Albany  county. 

The  eighth  and  ninth  subdivisions  of  the  will  are  as  follows: 
"  Eighth.  I  will,  devise  and  bequeath  to  Mrs.  James  Dickson, 
my  much  respected  mother-in-law,  the  income,  interest  and 
profit  of  the  sum  of  ten  thousand  ($10,000)  dollars,  for  and 
during  her  natural  life,  payable  as  my  executors  may  see  fit, 
from  and  after  my  decease,  and,  at  her  death,  the  said  sum  of  ten 
thousand  ($10,000)  dollars  I  will,  devise  and  bequeath  to  my 
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6ister,  Anna  G.  Taylor."  "  Ninth.  All  the  rest,  residue  and 
remainder  of  my  estate  I  will,  devise  and  bequeath  to  my  dear 
son,  William  H.  Taylor,  Jr. ;  but  in  case  he  dies  before  he 
arrives  at  the  a^e  of  twenty-one  years,  I  then,  in  that  case  will 
and  devise  the  same  as  follows,  namely :  One-half  thereof  to 
my  sisters,  Anna  G.  Taylor  and  E.  F.  Taylor,  and  the  other 
half  thereof  to  my  nephews  and  nieces." 

Anna  G.  Taylor  is  now  Anna  G.  Gilbert,  the  plaintiff. 

At  the  time  of  the  testator's  death  his  infant  son,  William 
H.  Taylor,  Jr.,  was  about  three  years  old. 

Mrs.  James  Dickson,  the  life  beneficiary  under  the  eighth 
clause  df  the  will,  was  made  testamentary  guardian  of  the 
infant,  and  in  April,  1876,  Edwy  L.  Taylor,  one  of  the  defend- 
ants, was  appointed  general  guardian  to  act  in  conjunction 
with  Mrs.  Dickson. 

The  guardians  of  the  infant  compelled  the  executors  and 
trustees  under  the  will  to  account,  and  on  the  25  th  of  Novem- 
ber, 1876,  a  decree  of  the  Supreme  Court  was  entered 
requiring  the  executors  to  transfer  and  turn  over  the  estate  in 
their  hands  to  the  guardians.  The  referee  found  that  under 
this  decree  the  guardians  received  a  large  amount  of  property 
from  the  executors,  "  but  whether  they  transferred  and  turned 
over  all  of  said  property  and  fully  complied  in  all  respects  with 
the  said  decree  did  not  fully  appear." 

Mrs.  Dickson,  the  life  beneficiary  under  the  eighth  clause 
of  the  will,  died  November  30th,  1889.  William  H.  Taylor, 
the  infant  and  residuary  legatee  attained  his  majority  May 
16th,  1890. 

Thereafter  William  H.  Taylor  brought  an  action  in  the 
Supreme  Court  to  compel  his  surviving  guardian,  Edwy  L. 
Taylor,  to  account  and  pay  over  to  him  the  property  in  his 
hands  received  from  the  estate  of  William  H.  Taylor, 
deceased,  and  judgment  was  entered  to  that  effect. 

The  referee  found  that  the  personal  property  which  came 
into  the  possession  of  William  H.  Taylor  under  this  judgment 
was  of  the  value  of  more  than  one  hundred  thousand  dollars. 

He  also  found  that  the  bequest  of  ten  thousand  dollars  had 
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not  been  paid  plaintiff,  and  that  all  the  property  belonging  to 
the  estate  of  William  H.  Taylor,  deceased,  remaining  undis- 
posed of  and  which  can  be  reached  for  the  payment  of  the 
bequest  is  in  the  possession  of  the  defendant  William  H. 
Taylor. 

Isaac  Lawson  for  appellant.  The  account  rendered  by  the 
executors  on  their  accounting  with  the  guardians  was  not  put  in 
evidence  upon  the  trial  herein,  and,  non  constat,  but  that  they 
credited  themselves  therein  as  such  executors  with  the  amount 
of  the  legacy  in  question  as  having  been  set  apart  to  and 
retained  by  themselves  as  trustees  thereof,  as  was  their  mani- 
fest duty,  which  fact,  if  it  is  to  be  presumed,  as  we  claim  it  is, 
constitutes  a  defense  herein.  ,  (^Mills  v.  Smith,  141  N.  Y. 
256.)  This  action  cannot  be  maintained  unless  it  is  made 
affirmatively  to  appear  that  the  remedy  against  the  executors 
has  been  exhausted  or  that  the  executors  are  insolvent. 
(Schouler  on  Exrs.  and  Admrs.  [2d  ed.]  598,  §  491 ;  Dori- 
court  v.  Jacobs,  1  La.  Ann.  214 ;  Pike  v.  Searcey,  13  Ala.  « 
52 ;  Stuart  v.  Kissam,  2  Barb.  512.)  The  judgment  in  this 
action  cannot  be  maintained  for  the  reason  that  the  general 
rule  with  reference  to  actions  brought  by  one  legatee  against 
another  to  compel  contribution,  where  one  has  received  more 
than  his  share,  is,  that  -if  an  executor  pays  one  legatee  and 
there  is  afterward  a  deficiency  of  assets  to  pay  the  others,  and 
the  deficiency  originally  existed,  the  legatee  who  has  been 
paid  more  than  his  proportionate  part  must  refund.  But, 
if  the  deficiency  of  assets  has  been  occasioned  by  the  waste 
of  the  executor,  the  legatee  who  has  been  paid  may  retain  the 
advantage  he  has  gained  by  his  legal  diligence  as  against  a 
co-legatee,  but  not  as  against  a  creditor.  {Lupton  v.  Lupton, 
2  Johns.  Ch.  614;  Walcott  v.  Sail,  2  Brown's  Ch.  240; 
GaUegos  v.  Attorney-General,  3  Leigh  [Va.],  488,  489 ; 
Schouler  on  Exrs.  [2d  ed.]  491 ;  1  Story's  Eq.  Jur.  [13th 
ed.]  §  92 ;  1  Roper  on  Legacies  [2d  Am.  ed.],  458,  459,  460; 
Ward  on  Legacies,  378, 379  ;  2  Williams  on  Exrs.  [7th  ed.]  452 ; 
Dyose  v.  Dyose,  1  P.  Wms.  305  ;  In  re  Chadwin,  3  Swanst. 
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379.)  The  plaintiff's  cause  of  action  is  barred  by  the  Statute  of 
Limitations.  {Nelson  v.  Russell,  135  N.  Y.  137 ;  Van  Axte  v. 
Fisher,  117  N.  Y.  401 ;  Livingston  v.  Greene,  52  N.  Y.  118 ; 
Ackerman  v.  Gorton,  67  N.  Y.  63 ;  Bedell  v.  Guyon,  12 
Hun,  396 ;  Mitchell  v.  Knapp,  54  Hun,  500 ;  Avery  v. 
jEvm?tf,  110  N.  Y.  317;  /»  r*  J/aA<m,  98  N.  Y.  376; 
Zto  Costa  v.  i?a*$,  48  Hun,  31 ;  Lane  v.  Brown,  20  Hun, 
385 ;  CWtf  v.  RoUton,  44  Hun,  550  ;  Wright  v.  Dugan, 
15  Abb.  [N.  C]  107 ;  Ln  re  MoClymmt,  16  Abb.  [N.  C] 
262 ;  Fan  Camp  v.  Fowler,  59  Hun,  311 ;  TFara^r  v.  2>wr- 
<mt,  76  N.  Y.  136 ;  Smith  v.  Edwards,  88  K  Y.  103 ;  TPW^AJ 
v.  Miller,  8  N.  Y.  1 ;  Murphy  v.  Whitney,  140  N.  Y.  541 ;  Lam- 
mer  v.  Stoddard,  103  N.  Y.  672 ;  Decouche  v.  Sevetier,  3  Johns. 
Ch.  216  5  Wihnerding  v.  i?MS3, 33  Conn.  67 ;  Ashursfs  Appeal, 
60  Penn.  St.  290 ;  McClaim  v.  Shepard,  31  N.  J.  Eq.  76 ;  Hig- 
gins  v.  Higgms,  14  Abb.  [N.  C]  13 ;  2  Perry  on  Trusts, 
§  865.)  There  is  no  equity  in  the  plaintiffs  claim  which 
should  incline  the  court  to  uphold  the  judgment  which  she 
has  obtained,  and  that  if  the  suit  can  possibly  be  considered 
one  in  equity,  judgment  should  have  been  rendered  against 
the  plaintiff  on  the  ground  of  laches.  {Calhoun  v.  Millard, 
121  N.  Y.  81.)  The  referee  erred  in  allowing  interest  from 
November  30,  1889,  upon  the  amount  of  the  plaintiff's  legacy, 
and  in  directing  judgment  against  the  defendant  William  H. 
Taylor  therefor,  and  to  the  extent  of  such  interest  included 
therein,  to  wit,  $2,160,  the  judgment  should,  if  affirmed  in 
part,  be  at  least  modified.     {In  re  Trustees,  etc.,  137  N.  Y.  98.) 

Hamilton  Harris  for  respondent.  The  findings  of  the  ref- 
eree, as  affirmed  in  the  Ge  leral  Term,  are  conclusive  in  this 
court.  The  appeal  to  this  court  does  not  bring  up  for  review 
questions  of  fact  depending  upon  conflicting  evidence;  such 
questions  are  with  the  court  below,  it  being  for  this  court  only 
to  determine  whether  there  is  any  evidence  upon  which  its 
decision  might  fairly  and  reasonably  stand.  {Hewlett  v. 
Elmer,  103  N.  Y.  156 ;  Whitman  v.  Foley,  125  N.  Y.  651 ; 
Orim  v.  Starkweather,  136  N.  Y.  635.)    The  defendant,  as 
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residuary  legatee  under  the  will,  can  only  hold  the  residuum  of 
the  estate  after  the  payment  of  debts  and  legacies.  Until  the 
debts  and  legacies  are  paid  he  is  not  entitled  to  receive  any- 
thing. Hence,  the  bequest  to  the  plaintiff,  being  unpaid,  is 
chargeable  upon  the  property,  received  by  the  defendant. 
(Redf.  on  Surrogates  [5th  ed.],  608 ;  Wetmore  v.  St.  Luke's 
Hospital,  56  Hun,  318 ;  Wilmott  v.  Jenkins,  1  Beav.  401.)  The 
plaintiff  could  not  institute  proceedings  for  an  accounting  or 
other  action  or  proceeding  to  recover  the  said  legacy,  either 
against  the  executors  of  the  will  of  said  William  H.  Taylor, 
deceased,  or  against  the  guardians  of  defendant,  or  either  of 
them,  before  her  legacy  became  due  and  payable,  and  was  not 
bound,  under  the  circumstances  appearing  in  the  case,  to  insti- 
tute proceedings  or  other  action  for  that  purpose  before  bring- 
ing this  action.  (Code  Civ.  Pro.  §  415  ;  Plymouth  Society 
v.  Hepburn,  57  Hun,  161 ;  Patterson  v.  EUis,  11  Wend. 
260 ;  Smith  v.  Edwards,  88  N.  Y.  103 ;  Booth  v.  Cornell,  2 
Kedf .  261.)  Interest  was  properly  allowed  upon  the  legacy 
from  the  time  it  became  due  and  payable,  namely,  at  Mrs. 
Dickson's  death,  November  30,  1889.  (Redf.  on  Surrogates 
[5th  ed.],  634 ;  Loder  v.  Hatfield,  71  K  Y.  105 ;  2  Williams 
on  Ex.  1221.) 

Baktlett,  J.  We  do  not  deem  it  essential  to  discuss  at 
length  the  complicated  qnsstionsof  fact  and  figures  presented 
by  the  learned  counsel  for  the  defendant  and  appellant  grow- 
ing out  of  the  various  accountings  and  the  manner  in  which 
the  executors,  trustees  and  guardians  have  discharged  their 
responsible  duties  in  the  management  of  a  large  estate  which 
was  greatly  reduced  in  amount  when  it  reached  the  hands  of 
the  residuary  legatee,  as  the  question  of  devastavit  is  not  pre- 
sented in  the  view  we  take  of  this  case. 

It  suffices  to  say  that  after  a  careful  examination  of  this 
record  we  are  satisfied  that  the  findings  of  the  referee  must  be 
sustained. 

It  is  to  be  reasonably  inferred  from  this  record,  and  after 
the  lapse  of  so  many  years  since  testator's  death,  that  the 
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Peter  Hart,  Respondent,  v.  Isaac  L.  Kip,  Appellant. 

1.  Statute  of  Limitations  —  Suspension  —  Absence  from  State  — 
Residence.  To  effect  a  suspension  of  the  Statute  of  Limitations,  under 
the  provision  that  "  if,  after  a  cause  of  action  has  accrued  against  the  per- 
son, he  departs  from  and  resides  without  the  state  and  remains  continuously 
absent  therefrom  for  the  space  of  one  year  or  more,  *  *  *  the  time 
of  his  absence  *  *  *  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action "  (§401,  Code  Civ.  Pro.  as  amended  by  chap. 
498,  Laws  of  1888),  there  must  be  proof  of  a  residence  without  the  state, 
in  conjunction  with  the  other  prescribed  conditions ;  and  that  fact  is  not 
established  by  mere  proof  of  absence  from  the  state  for  more  than  one  year. 

2.  Residence  —  Absence  from  State — Travelers.  One  who  has 
a  residence  and  domicile  in  this  state  and  departs  as  a  traveler  for 
business  or  pleasure  in  another  country,  does  not  by  his  mere  absence 
acquire  a  residence  or  reside  in  that  country. 

Hart  v.  Kip  (74  Hun,  412),  modified. 

Argued  January  15,  1896;  decided  January  28,  1896.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  20, 1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


Isaac  L.  Miller  for  appellant.  The  exceptions  to  the  find- 
ing of  fact  that  the  defendant  on  May  28, 1890,  departed  from 
the  state  of  New  York  and  resided  out  of  said  state,  and  con- 
tinuously remained  absent  therefrom  until  November  23, 1892, 
and  to  the  conclusion  of  law,  that  the  time  of  the  defendant's 
continuous  absence  is  no  part  of  the  time  limited  by  the 
Statute  of  Limitations,  wherein  the  plaintiff  was  bound  to 
commence  this  action  in  order  to  avoid  the  operation  of  said 
statute,  are  well  taken.  (Laws  of  1888,  chap.  498 ;  F.  If.  Bank 
v.  Bissell,  7  N.  Y.  Supp.  53 ;  Ilaggart  v.  Morgan,  5  N.  V. 
423  ;  People  ex  rel.  James  v.  Surrogate's  Court,  36  Hun,  220 ; 
People  v.  Plait,  117  N.  Y.  159 ;  Dupuy  v.  Wurto,  53  N.  Y. 
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556 ;  Be  Meli  v.  Be  Meli,  120  N.  Y.  485 ;  Engel  v.  Fischer, 
102  N.  Y.  400.) 

John  li.  Farrar  for  respondent.  The  finding  of  fact  of 
the  referee  that  the  defendant  "  departed  from  the  state  of 
New  York  and  resided  out  of  said  state  and  remained  con- 
tinuously absent  therefrom  "  from  May  28,  1890,  to  Novem- 
ber 23,  1892,  is  sustained  by  the  evidence,  and  the  allowance 
of  damages  covering  such  period  is  correct.  {Ford  v.  Bab- 
cock,  2  Sandf.  518 ;  Cole  v.  Jessup,  10  N.  Y.  96  ;  Benny  v. 
Smith,  18  N.  Y.  567 ;  Harden  v.  Palmer,  2  E.  D.  Smith, 
172 ;  Martin  v.  Piatt,  51  Hun,  429 ;  Ilaggart  v.  Morgan,  5 
N.  Y.  423 ;  People  ex  rel.  James  v.  Surrogate's  Court,  36 
Hun,  220.) 

O'Brien,  J.  The  plaintiff  has  recovered  upon  a  claim  for 
services  as  janitor  of  a  building  belonging  to  the  defendant. 
It  is  alleged  that  the  services  commenced  May  1,  1879,  and* 
continued  till  March  1,  1890,  when  they  terminated.  The 
services  were  rendered,  as  the  plaintiff  claims,  under  an 
agreement  between  the  parties  whereby  the  plaintiff  was  to 
be  paid  $20  per  month. 

This  action  was  commenced  on  the  17th  of  February,  1893, 
and  one  of  the  defenses  interposed  is  the  Statute  of  Limita- 
tions. There  was  also  a  general  denial  and  an  allegation  of 
payment.  The  plaintiff,  during  all  the  time,  had  apartments 
in  the  building  without  rent,  but  the  defendant  denied  that 
he  had  employed  him  as  the  janitor  or  that  he  owed  him  any- 
thing for  services.  From  the  plaintiff's  own  statement  he 
made  no  demand  of  the  defendant  for  any  compensation  for 
his  services  during  a  period  of  nearly  fourteen  years,  though 
his  pecuniary  circumstances  were  such  as  would  naturally 
stimulate  him  to  become  possessed  of  the  fruits  of  his  labor. 
On  the  supposition  that  the  plaintiff  had  a  valid  claim  against 
the  defendant  for  his  monthly  wages,  it  is  somewhat  difficult 
to  understand  his  forbearance  to  even  ask  for  their  payment. 
But  the  referee  has  given  credit  to  the  plaintiff's  testimony 
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and  the  General  Term  has  approved  his  findings,  and  hence 
we  have  no  right  to  inquire  into  the  merits  of  the  claim.  The 
defendant's  testimony  is  so  general  and  his  silence  as  to  the 
exact  nature  of  his  defense,  whether  payment  or  the  absence 
of  any  obligation  to  pay,  so  inscrutable  that  the  referee  had 
but  little  to  act  upon  save  the  testimony  of  the  plaintiff,  which 
we  cannot  say  that  he  was  bound  to  discredit. 

But  we  think  that  the  learned  court  below  and  the  referee 
failed  to  give  proper  effect  to  the  defense  of  the  Statute  of 
Limitations.  As  to  any  claim  that  accrued  to  the  plaintiff 
more  than  six  years  prior  to  the  commencement  of  the  action, 
that  is  to  say  prior  to  the  17th  of  February,  1887,  the  statute 
was,  prima  facie,  a  bar.  In  order  to  avoid  this,  in  whole  or 
in  part,  the  plaintiff  proved  and  the  referee  found  that  the 
defendant  was  in  Europe  from  May  28,  1890,  to  November 
23,  1892.  It  appears  that  he  went  to  Europe  frequently 
during  the  period  covered  by  the  plaintiff's  claim,  but  on  this 
occasion  he  was  absent  longer  than  usual.  During  all  this 
time,  and  for  many  years  before,  the  defendant  had  a  resi- 
dence and  place  of  business  in  the  city  of  New  York,  and  on 
the  bare  proof  that  the  defendant  on  this  occasion  went  to 
Europe  and  remained  absent  for  about  two  years  and  a  half, 
the  referee  made  a  finding  that  he  •  resided  out  of  this  state. 
Neither  the  evidence  nor  the  finding  discloses  in  what  particu- 
lar part  of  the  world  outside  this  state  the  defendant  resided 
during  his  absence,  and  upon  the  assumption  that  he  was  a 
mere  traveler,  as  he  doubtless  was,  it  would  be  impossible  to 
do  so. 

Upon  these  facts  it  was  found  as  a  conclusion  of  law  that 
the  operation  of  the  statute  upon  the  plaintiff'6  cause  of 
action  was  suspended  during  plaintiff's  absence,  under  section 
401  of  the  Code,  which  reads  as  follows : 

"  If  after  a  cause  of  action  has  accrued  against  a  person  he 
departs  from  and  resides  without  the  state  and  remains  con- 
tinuously absent  therefrom  for  the  space  of  one  year  or  more, 
*  *  *  the  time  of  his  absence"  *  *  *  is  not  a  part 
of  the  time  limited  for  the  commencement  of  the  action." 
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It  will  be  observed  that,  in  order  to  bring  a  case  within  this 
section,  as  amended  in  1888,  the  defendant  must  depart  from 
the  state  after  the  cause  of  action  has  accrued.  He  must  also 
be  not  only  continuously  absent  from  the  state  for  more  than 
one  year,  but  he  must  reside  without  the  state.  All  these 
elements  must  concur  in  order  to  suspend  the  operation  of  the 
statute.  The  defendant,  beyond  all  doubt,  had  a  domicile  and 
residence  in  the  city  of  New  York,  and  the  only  proof  of  resi- 
dence out  of  the  state  that  was  before  the  referee  was  that  he 
depaited  for  Europe  on  a  certain  day  and  returned  upon 
another,  more  than  two  years  afterwards.  He  was  certainly 
absent,  but  there  was  no  other  proof  that  during  such  absence 
he  acquired  a  residence  or  resided  elsewhere.  The  distinction 
between  domicile  and  residence  has  no  application  to  the  case. 
It  may  not  have  been  necessary  for  the  plaintiff  to  show  that  the 
defendant  had  changed  his  domicile,  but  it  was  necessary  to 
show  that  he  resided  without  the  state,  and  that  fact  was  not 
established  by  mere  proof  of  absence.  A  person  who  has  a 
resideitee  and  domicile  in  this  state,  and  departs  as  a  traveler 
for  business  or  pleasure  in  another  country,  does  not  by  his 
absence  acquire  a  residence  or  reside  in  that  country.  He 
must  while  so  absent  at  least  take  up  his  temporary  abode  at 
sonie  particular  place  with  the  intention  of  making  it  his  home 
while  so  absent,  and  actually  reside  there.  (Bupuy  v.  Wurtz, 
53  N.  T.  556 ;  People  v.  Piatt,  117  N.  Y.  159 ;  Be  Meli  v. 
Be  Meli,  120  N.  Y.  485.) 

Neither  a  residence  or  domicile  is  acquired  by  a  mere 
visitor  from  this  country  traveling  from  place  to  place 
in  Europe,  all  the  time  intending  when  the  purpose  of  the 
journey  is  satisfied  to  return  to  his  home  here.  So  far  as  the 
record  shows  the  defendant's  absence  was  for  no  other  pur- 
pose, and  was  not  accompanied  by  any  of  the  circumstances 
or  conditions  necessary  to  constitute  residence  elsewhere. 
"While  absent  he  was  a  mere  sojourner  in  another  country,  or 
in  many  countries,  but  his  residence  in  every  legal  sense  of 
the  term  was  in  New  York.  Although  he  was  not  actually 
within  the  state  for  more  than  two  years,  the  plaintiff's  right 
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to  serve  process  upon  him  was  not  for  a  moment  suspended, 
6ince  sections  435  and  438  of  the  Code  provide  for  such  a 
case.  In  order  to  bring  the  case  within  the  statute  the  defend- 
ant must  reside  without  the  state,  and  we  cannot  perceive 
that  the  courts  below  have  given  any  effect  whatever  to  that 
word,  since  the  decision  proceeded  upon  the  ground  that 
absence  was  sufficient  to  suspend  the  operation  of  the  statute. 
The  residence  of  a  party  is  presumed  to  be  where  his  domi- 
cile is,  though  he  may  be  temporarily  absent,  until  some  facts 
are  shown  to  change  the  presumption,  or  to  justify  a  finding 
that  he  has  taken  up  another  residence  elsewhere.  In  this 
case  no  proof  was  given  from  which  it  could  be  found  that 
the  defendant  resided  at  any  other  place  than  that  of  his 
domicile,  and,  hence,  a  material  finding  of  the  referee  is  unsup- 
ported by  evidence.  The  statute,  however,  was  not  inter- 
posed as  a  defense  to  the  whole  claim,  but  only  to  that  part 
of  it  in  excess  of  the  sum  of  $720,  and  to  that  extent  only  can 
the  judgment  be  said  to  be  erroneous. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event,  unless  the  plaintiff  stipulate  to  reduce 
the  recovery  to  $720,  with  interest  from  March  1,  1890,  and, 
in  that  event,  the  judgment,  as  so  modified,  should  be  affirmed, 
without  costs  to  either  party. 

All  concur. 

Judgment  accordingly. 


In  the  Matter  of  the  Appraisal  of  the  Property  of  Robert 
Ray  Hamilton,  Deceased,  Under  the  Act  Relating  to  Tax- 
able Transfers  of  Property ;  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Appellant. 

Legacy  Tax  —  Exemption  —  Municipal  Corporations.  The  clause 
in  the  Collateral  Inheritance  Tax  Law  of  1887  (Chap.  718,  §  1)  exempting 
from  taxation  thereunder  bequests  to  "the  societies,  corporations  and 
institutions  now  exempted  by  law  from  taxation,"  was  not  intended  to 
apply  to  bequests  to  municipal  corporations. 

Mem.  of  decision  below,  90  Hun,  608. 

(Argued  January  20,  1896;  decided  January  28,  1896.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  for  the  first  judicial  department,  made  November  15, 
1895,  which  affirmed  an  order  of  the  surrogate  of  New  York 
county  affirming  an  order  assessing  a  legacy  tax  upon  a 
bequest  in  the  will  of  Kobert  Ray  Hamilton,  deceased,  to  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York. 

Chase  Metten  for  appellant.  The  property  of  a  municipal 
corporation,  however  acquired,  so  far  as  the  6ame  is  devoted 
to  public  uses,  is  exempted  by  law  from  taxation.  {County 
of  Erie  v.  City  of  Erie,  113  Penn.  St.  360  ;  Cooley  on  Taxn. 
[2d  ed.]  172 ;  1  Desty  on  Taxn.  §  16 ;  Dillon  on  Munc.  Corp. 
§  773  ;  Burroughs  on  Taxn.  §  75  ;  City  of  Louisville  v.  Comm., 
1  Duvall,  295 ;  People  v.  Solomon,  51  111.  52 ;  Camden  v. 
Corporation,  77  Maine,  530 ;  Trustees,  etc.,  v.  Trenton,  3  Stew. 
667 ;  Worcester  Co.  v.  Mayor,  etc.,  116  Mass.  193 ;  People  ex 
rel.  v.  Bd.  of  Assrs.,  Ill  N.  Y.  505 ;  City  of  Rochester  v. 
Town  of  Rush,  80  N.  Y.  302 ;  Smith  v.  Mayor  of  Nashville, 
88  Tenn.  464 ;  G.  W.  Co.  v.  City  of  Galveston,  9  Am.  &  Eng. 
Corp.  Cas.  422,  434 ;  1  Kent's  Coram.  464 ;  Bishop  on  Written 
Laws,  §§  6,  7 ;  Chamberlain  v.  Belter,  18  N.  Y.  115 ;  In  re 
Hunter,  22  Abb.  [N.  C]  24.)  The  use  of  the  words  "body 
politic  or  corporate  "  did  not  signify  an  intention  on  the  part  of 
the  legislature  to  include  gifts  to  the  city  within  the  purview 
of  the  act  and  yet  leave  them  without  the  exempting  clause. 
(ElUs  v.  Paige,  1  Pick.  43 ;  In  re  Stewart,  131  N.  Y.  280  ; 
Sedgw.  on  Stat.  &  Const.  Law,  48 ;  U.  S.  v.  Fisher,  2  Cranch, 
358,  400;  In  re  Enston,  113  N.  Y.  174;  In  re  McPherson, 
104  N.  Y.  306 ;  Cooley  on  Taxn.  [2d  ed.]  268  ;  United  States 
v.  Watts,  1  Bond,  5S0.)  The  use  of  the  disjunctive  <;  or  "  in 
the  phrase  "  body  politic  or  corporate "  does  not  avail  the 
respondent;  neither  does  the  use  of  the  word  "  exempted " 
instead  of  "  exempt."  {Roome  v.  Phillips,  24  N.  Y.  463  ; 
U.  S.  v.  Fish,  3  Wall.  447 ;  Jachson  v.  Blanshan,  6  Johns. 
54 ;  Endlich  on  Interp.  of  Stat.  §  303  ;  Rolland  v.  Comm.,  82 
Penn.  St.  306 ;  Winterfield  v.  Strauss,  24  Wis.  394 ;  1  Dil- 
lon on  Mun.  Corp.  [4th  ed.]  §  19 ;  1  Kyd  on  Corp.  13 ;  Peo- 


I 


312  Matter  of  Hamilton.  [Jan., 

Opinion  of  the  Court,  per  O'Bbien,  J.  [Vol.  14& 

pie  v.  Morris,  13  Wend.  334 ;  People  v.  Bd.  Assrs.,  1  Hill, 
620;  Warner  v.  Beers,  23  Wend.  122.)  The  public  fountain, 
the  subject  of  the  legacy,  will  be  property  of  the  municipality 
devoted  to  public  usee,  held  by  it  in  its  public  capacity  and 
not  as  private  property  or  for  purposes  of  profit  and  revenue. 
(Darlington  v.  Mayor,  etc.,  31  N.  Y.  164;  City  of  Rochester 
v.  Town  of  Rush,  80  K  Y.  302.)  The  impropriety  of  sub- 
jecting such  gifts  to  taxation,  except  in  extraordinary  emer- 
gencies, is  apparent.  The  legislature  did  not  intend  that  they 
should  be  taxed.  (Milhau  v.  Sharp,  15  Barb.  193 ;  United 
States  v.  R.  R.  Co.,  17  Wall.  322;  1  Dillon  on  Mun.  Corp. 
§§  19-21 ;  City  of  ZouisviUe  v.  Comm.,  1  Duvall,  195.) 

Emmet  R.  Olcott  for  respondent.  The  inheritance  tax  is 
not  a  tax  on  property,  but  on  the  right  of  testamentary  and 
intestate  succession  thereto.  (In  re  Swift,  137  N.  Y.  77 ;  In 
re  Merriam,  141  K  Y.  479 ;  In  re  Hoffman,  143  K  Y.  329; 
In  re  Cullum,  145  N.  Y.  593;  5  Misc.  Rep.  173;  City  v. 
MUn,  11  Pet.  139 ;  People  ex  ret.  v.  Mayor,  etc.,  4  N.  Y. 
419 ;  Town  of  Ghiilford  v.  Board  of  Supervisors,  3  Kern. 
143 ;  Brewster  v.  City  of  Syracuse,  19  N.  Y.  116 ;  Ho\oell 
v.  City  of  Buffalo,  4  Trans.  App.  505  ;  People  ex  ret.  v. 
Lawrence,  41  K  Y.  137;  Gordon  v.  Comes,  47  N.  Y.  608; 
Providence  Bank  v.  Billings,  4  Pet.  514 ;  Kirtland  v. 
Eotchkiss,  100  IT.  S.  491.)  The  city  of  New  York  being  a 
body  politic,  it  has  been  included  expressis  verbis  by  section 
1  of  chapter  713,  Laws  of  1887,  among  the  several  classes  of 
successors  upon  whom  the  burden  of  this  tax  shall  falL 
(Dillon  on  Mun.  Corp.  §§  19,  773.)  Municipal  corporations 
have  not  been  exempted  from  this  tax  either  expressly  by  the 
terms  of  the  act  itself,  or  impliedly  from  its  spirit  or  purpose. 
(Catlin  v.  Trustees,  etc.,  113  N.  Y.  133  ;  Laws  of  1892,  chap. 
399,  §  21.) 


|  O'Brien,  J.    The  will  of  Robert  Ray  Hamilton,  who  died 

August  23,  1890,  contained  a  bequest  of  $10,000  to  the  city 

!  of  New  York  for  the  purpose  of  providing  an  ornamental 
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fountain  to  be  placed  in  one  of  the  streets,  squares  or  public 
places  in  the  city.  The  question  is  whether  this  bequest  is 
subject  to  the  succession  tax  upon  legacies  imposed  by  chap- 
ter 713  of  the  Laws  of  1887.  The  statute  does  not  provide 
for  a  tax  upon  property  in  the  sense  that  such  enactments  are 
generally  understood,  but  upon  the  right  of  succession  under 
a  will  or  in  case  of  intestacy.  {In  re  Swift,  137  N.  Y.  77 ; 
In  re  Merriam,  141  K  Y.  479 ;  In  re  Hoffman,  143  N.  Y. 
329 ;  In  re  Outturn,  145  N.  Y.  593.)       ' 

The  right  of  succession  to  property. upon  the  death  of  the 
owner  rests  upon  some  positive  law,  and  it  is  competent  for 
the  law-making  power,  when  conferring  the  right,  to  annex  to 
it  such  burdens  or  conditions  as  the  public  interest  may 
require.  Hence  the  statute  has  provided  that  certain  bene- 
ficiaries under  a  will  and  certain  of  the  next  of  kin,  in  case  of 
intestacy,  shall  take  subject  to  certain  deductions  from  the 
bequest  or  distributive  share  which  is  to  be  paid  into  the  pub- 
lic treasury,  for  the  public  use,  and  for  convenience  is  called  a 
tax.  The  right  of  certain  near  relatives  of  the  deceased,  par- 
ticularly enumerated  in  the  statute,  in  force  at  the  time  of  the 
testator's  death,  to  take  the  property  was  not  subject  to  such 
burdens  or  conditions.  The  legislature  also  provided  that 
bequests  to  certain  religious,  charitable  and  benevolent  cor- 
porations should  not  be  subject  to  such  deductions.  The  class 
of  legatees  thus  favored  was  described  in  the  law  as  "  the 
societies,  corporations  and  institutions  now  exempted  by  law 
from  taxation."  It  is  claimed  that  the  municipal  corporation 
to  which  the  gift  in  this  case  was  made,  that  is,  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  is 
embraced  within  the  general  class  thus  described  and  that, 
therefore,  the  gift  is  not  subject  to  any  deductions  by  reason 
of  the  right  of  succession. 

The  basis  of  this  contention  is  that  the  city  of  New  York  is 
a  corporation  which  is  exempted  by  law  from  taxation,  and 
hence  comes  within  the  very  terms  of  the  statute. 

The  property  held  by  the  state,  or  by  any  of  its  municipal 
divisions,  for  public  purposes,  is  not,  and  never  has  been, 
40 
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subject  to  taxation.  The  right  to  impose  taxes  is  a  part  of 
the  sovereign  power  which  for  obvious  reasons  has  never  been 
extended  to  property  which  the  government  itself  holds  for 
public  use,  or  which  is  so  held  by  a  municipality.  The  latter 
is  but  a  part  of  the  state  exercising  for  specific  purposes  a 
portion  of  the  sovereign  power  delegated  to  it. 

The  property  to  which  it  holds  the  title  for  public  purposes 
stands  upon  the  same  footing,  in  regard  to  taxation,  as  that 
held  by  the  state  itself.  The  end  and  object  of  all  taxa- 
tion is  to  raise  revenue  for  the  purpose  of  defraying  the 
expenses  of  government,  and  since  no  revenue  could  be  raised 
by  imposing  taxes  on  property  owned  by  the  state  itself,  or  by 
any  of  its  political  divisions,  such  property  is  in  no  just  or 
practical  sense  the  subject  of  taxation.  It  is  never  supposed 
to  be  included  in  the  terms  of  any  law  providing  for  the 
imposition  of  taxes,  however  general  it  may  be,  not  because 
it  is  exempt,  in  the  sense  in  which  that  term  is  generally 
understood,  but  for  the  reason  that  in  the  nature  of  things  it 
never  was  and  never  can  be  taxable.  The  power  of  taxation 
applies  to  the  property  of  persons,  either  natural  or  corporate, 
within  the  jurisdiction  of  the  government  and  not  to  the 
government  itself.  Public  property  is  non-taxable,  not  upon 
the  theory  of  exemption,  but  for  the  obvious  reason  that  there 
is  no  law,  and  practically  never  can  be  a  law,  making  it 
taxable.  Of  course  a  statute  might  be  enacted  including  it 
within  the  operation  of  tax  laws,  but  since  the  government 
would  have  to  pay  the  tax  itself  such  a  law  would  be  utterly 
useless. 

It  is,  therefore,  quite  plain  that  when  the  legislature 
excepted  from  the  operation  of  the  law  now  under  considera- 
tion "  the  societies,  corporations  ana  institutions  nowexempted 
by  law  from  taxation,"  it  could  not  have  referred  to  the  state 
itself  or  to  any  of  its  political  divisions.  The  reference  obvi- 
ously was  to  such  associations,  corporations  or  institutions  as 
would  have  been  included  within  its  general  terms,  but  for 
the  exception  or  exemption  itself.  We  have  seen  that  the 
state  or  any  of  its  political  divisions  would  not  have  fallen 
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within  the  terms  of  the  law,  and  hence,  no  exemption  was 
necessary  in  order  to  relieve  them  from  its  provisions. 
Exemption  implies  that  the  person  or  corporation  to  which  it 
applies  is  or  would  otherwise  be  taxable.  To  include  public 
property  which  is  not,  and  in  the  nature  of  things  cannot  be 
taxable  at  all  within  the  terms  of  an  exemption  act,  would  be 
to  do  a  vain  and  useless  thing  which  cannot  be  imputed  to 
the  legislature  in  the  construction  of  the  act  in  question. 

It  is  entirely  reasonable,  however,  to  suppose  it  was 
intended  that  when  a  municipal  corporation  takes  a  gift  of 
personal  property  under  a  will  that  the  gift  is  upon,  the  same 
conditions  and  subject  to  the  same  burdens  and  deductions  as 
would  apply  in  a  case  where  the  bequest  was  made  to  an  indi- 
vidual. It  must,  we  think,  take  the  gift  subject  to  the  pay- 
ment of  the  succession  tax  since  it  is  not  included  within  the 
exemption  which  permits  certain  other  corporations  to  take 
without  such  conditions.  The  gift,  less  the  tax,  is  what  the 
city  takes  and  the  balance  is  to  be  paid  into  the  state  treasury. 
There  is  not,  we  think,  any  sound  distinction  between  this  case 
and  that  of  a  bequest  to  the  United  States,  in  which  we  have 
held  that  the  gift  was  subject  to  the  tax. 

For  these  reasons,  we. think,  that  the  order  should  be 
affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Farmers'  Loan  and  Trust  Company,  Trustee,  Respondent, 
v.  Bankers  and  Merchants'  Telegraph  Company  et  al., 
Respondents. —  In  the  Matter  of  the  Claim  of  The  Third 
National  Bank  of  the  City  of  New  York,  Appellant. 

1.  Insolvent  Corporation  —  Rights  op  Creditors  —  Bondholders 
—  Receivers'  Certificates.  The  right  of  a  creditor  of  an  insolvent  cor- 
poration in  the  hands  of  a  receiver  to  have  a  preference  over  bondholders 
under  a  first  mortgage  is  strictimmi  juri*  ;  and  such  a  creditor  will  not  be 
entitled  to  such  preference,  or  to  call  upon  holders  of  receivers'  certifi- 
cates, who  have  been  paid  part  of  their  claim,  to  contribute  to  make  him 
equal  to  them,  on  the  ground  that,  although  not  holding  such  certificates, 
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his  claim  consists  of  a  loan  to  the  corporation  of  money  used  in  paying 
debts  of  a  character  for  which  receivers'  certificates  were  subsequently 
authorized  to  be  issued,  by  a  judgment  which  declared  that  such  certifi- 
cates should  be  a  first  lien  on  the  mortgaged  property. 

2.  Insolvent  Corporation  —  Claim  for  Money  Loaned  —  Rights 
of  Bondholders.  A  party  loaning  money  to  an  embarrassed  corporation, 
subsequently  adjudged  to  be  insolvent,  and  taking  security  therefor,  is 
not  in  a  position  which  entitles  him  in  equity  to  be  adjudged  to  have  a 
lien  on  mortgaged  property  of  the  corporation  or  its  proceeds  in  prefer- 
ence to  bondholders  under  a  mortgage  existing  when  the  loan  was  made; 
and  it  is  immaterial  for  what  purpose  the  loan  was  made  or  how  the 
money  received  thereon  was  applied,  provided  the  bondholders  were  not 
parties  to  the  transaction. 

8.  Invalid  Lien — Violation  of  Injunction.  One  cannot  be  heard 
in  a  court  of  equity  engaged  in  the  administration  of  the  proceeds  of 
mortgaged  property,  to  assert  an  alleged  lien  thereon  having  its  origin  in 
a  violation  of  an  injunction  and  judgment  of  the  court — such  as,  e.  g.t 
the  lien  of  an  attachment  levied  by  a  citizen  of  this  state  upon  the  mort- 
gaged property  and  lines,  in  other  states,  of  a  telegraph  corporation  of 
this  state,  in  the  possession  of  receivers,  appointed  here  to  operate  the 
entire  lines  of  the  corporation,  by  a  judgment,  of  which  the  attaching 
creditor  had  notice,  which  vested  the  whole  property  of  the  corporation  in 
the  receivers  and  enjoined  all  persons  from  interfering  with  them  in  the 
discharge  of  their  duties. 

Reported  below,  83  Hun,  560. 

(Argued  January  20, 1896;  decided  January  28,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  18, 
1895,  which  affirmed  an  order  of  the  Special  Term  confirming 
the  report  of  a  referee  and  adjudging  the  claim  of  the  appel- 
lant, the  Third  National  Bank,  not  to  be  a  preferred  claim . 
against  the  property  of  the  Bankers  and  Merchants'  Tele- 
graph Company,  respondent. 

The  Third  National  Bank  of  the  city  of  New  York  in  May, 
1884,  upon  the  application  of  the  officers  of  the  Bankers  and 
Merchants'  Telegraph  Company,  a  New  York  corporation 
owning  and  operating  lines  of  telegraph  in  New  York,  Massa- 
chusetts, Rhode  Island  and  other  states,  loaned  to  the  com- 
pany $50,000  upon  the  statement  that  that  amount  was  needed 
to  meet  current  supply  bills  and  contract  obligations,  taking 
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as  collateral  security  $300,000  of  the  bonds  of  the  company, 
secured  by  a  trust  mortgage  for  $10,000,000,  dated  November 
24, 1883,  on  all  its  property  and  lines,  executed  to  the  Farmers' 
Loan  and  Trust  Company  as  trustee.  The  telegraph  company 
was  financially  embarrassed  at  the  time,  but  the  officers  repre- 
sented to  the  bank  that  the  amount  of  the  proposed  loan 
would  relieve  the  company  and  enable  it  to  go  on  with  its 
business.  The  company  paid  $10,000  of  this  loan  and  on 
August  4, 1884,  the  bank  renewed  the  loan  for  thirty  days,  takr 
ing  the  company's  note  for  $40,000,  giving  additional  bonds 
to  the  amounf  of  $100,000  as  further  security,  so  that  the 
bank  held  bonds  to  the  amount  of  $400,000,  then  worth  in 
the  market  twenty  cents  on  the  dollar,,  as  security  for  the  note 
of  $40,000.  The  note  went  to  protest  and  the  bank  subse- 
quently sold  the  bonds  and  after  applying  the  proceeds  of  the 
6ale,  there  remained  due  to  the  bank  December  2, 1885,  the  sum 
of  $23,350.09,  which  has  never  been  paid.  One  Day,  a  judg- 
ment creditor  of  the  company,  execution  on  his  judgment 
having  been  returned  unsatisfied,  commenced  in  the  fall 
of  1884  an  action  in  the  Supreme  Court  of  this  state 
against  the  company,  to  sequestrate  its  property,  and  for 
the  appointment  of  a  receiver,  and  receivers  were  appointed 
September  24, 1884,  of  all  its  property  and  effects,  real  and  per- 
sonal, wheresoever  situate,  with  power  to  operate  and  manage 
its  lines  of  telegraph,  and  by  the  order  appointing  the  receivers 
all  persons  were  enjoined  from  interfering  in  any  manner  with 
the  receivers  in  the  discharge  of  their  duties.  In  October 
and  December,  1884,  the  receivers  in  the  Day  suit  were  author- 
ized by  the  court  to  issue  receivers'  certificates  for  money  to  be 
borrowed  to  carry  on  the  business  and  to  pay  certain  claims, 
which  certificates,  it  was  declared,  would  constitute  a  first  lien 
on  the  property  of  the  company.  Under  this  authority 
receivers'  certificates  were  issued  aggregating  $195,000.  After 
the  commencement  of  the  Day  suit  an  action  was  commenced 
by  one  De  Haven,  a  bondholder,  against  the  company,  the 
receivers  in  the  Day  suit  and  the  trustee  of  the  mortgage,  for 
the  dissolution  of  the  company   and  the   appointment  of  a 
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receiver,  and  January  6,  1 885,  judgment  was  entered  in  the 
action,  appointing  the  same  persons  who  had  been  appointed 
receivers  in  the  Day  suit,  receivers  in  the  De  Haven  suit,  and 
the  entry  of  the  judgment  in  the  De  Haven  suit  substantially 
superseded  the  prior  proceedings  in  the  Day  suit.  The  judg- 
ment in  the  De  Haven  suit  made  very  broad  provision  for  the 
issue  of  receivers'  certificates  to  take  priority  of  the  mortgage, 
and  under  its  provisions  and  the  prior  order  referred  to, 
receivers'  certificates  were  issued  amounting  in  the  aggregate 
to-  $602,802.66.  The  judgment  in  the  De  Haven  suit  con- 
tained a  provision  enjoining  interference  by  any  person  with 
the  receivers  in  the  discharge  of  their  duties,  similar  to  the 
provision  in  the  order  in  the  Day  suit. 

On  the  23d  of  April,  1885,  the  Farmers'  Loan  and  Trust 
Company,  the  trustee  under  the  mortgage,  commenced  an 
action  for  the  foreclosure  of  the  mortgage,  and  May  1,  1885, 
receivers  were  appointed  therein  as  successors  to  the  receivers 
appointed  in  the  Day  and  De  Haven  suits.  June  5,  1885, 
judgment  of  foreclosure  was  entered  in  the  action, 
which,  among  other  things,  authorized  the  purchasers  on  the 
sale  under  the  judgment  to  receive  on  the  bid  receivers'  cer- 
tificates theretofore  issued  in  the  Day  and  De  Haven  suits,  and 
to  pay  over  any  surplus  to  the  bondholders.  The  sale  under 
the  foreclosure  took  place  August  10,  1885,  and  the  property 
was  bid  in  by  of  for  a  corporation  known  as  the  United  Lines 
Telegraph  Company,  for  the  sum  of  $500,000,  and,  by  an 
order  of  distribution  made  July  2,  1894:,  it  appears  that  the 
entire  proceeds  of  the  sale,  above  costs  and  expenses,  were 
applied  on  receivers'  certificates,  and  were  sufficient  to  pay 
thereon  only  sixty-nine  per  cent  of  their  amount.  The 
Third  National  Bank  of  the  city  of  New  York  never,  so  far 
as  appear,  applied  for  or  received  from  the  receivers  any  cer- 
tificates. On  the  5th  of  May,  1885,  long  after  the  appoint- 
ment of  the  receivers  in  the  Day  and  De  Haven  suits,  and  the 
appointment  of  receivers  in  the  foreclosure  suit,  and  about 
six  weeks  after  it  had  been  ^erved  with  a  copy  of  the  order  in 
the  De  Haven  suit  appointing  receivers  and  enjoining  inter- 
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ference  with  the  receivers  so  appointed,  the  bank  instituted 
attachment  suits  in  the  states  of  Massachusetts  and  Rhode 
Island  against  the  Bankers  and  Merchants'  Telegraph  Com- 
pany upon  their  debt,  and  caused  the  attachments  to  be  levied 
upon  the  poles  and  lines  and  other  property  of  the  company 
in  those  states  respectively.  It  is  undisputed  that  the  receiv- 
ers, at  the  time  of  these  attachments,  were  in  possession  of 
the  property  of  the  company  in  these  states,  and  were  operating 
the  lines  of  telegraph  therein,  and  had  been  in  such  possession 
since  their  appointment,  and  this  was  known  to  the  bank  when 
the  attachments  were  issued.  On  the  11th  of  June,  1886,  on 
the  matter  being  brought  to  the  attention  of  the  court  in  this 
6tate,  the  bank  was  enjoined  from  the  further  prosecution  of 
the  attachment  suits  commenced  in  Massachusetts  and  Rhode 
Island.  On  July  31,  1885  (the  same  day  on  which  the  judg- 
ment of  foreclosure  was  entered),  the  bank  entered  into  a 
stipulation  entitled  in  the  foreclosure  action,  that,  "  in  case 
the  petitioner  (the  bank)  shall  establish,  on  a  reference  to  be 
ordered  herein,  that  it  is  entitled  to  share  in  the  proceeds  of 
the  sale  in  preference  to  the  bondholders,  then  the  petitioner 
shall  be  paid  the  amount  that  it  may  be  adjudged  as  entitled 
to  receive  out  of  the  proceeds."  March  19.  1886,  the  court, 
on  motion  in  the  foreclosure  action  and  the  actions  of  Day 
and  De  Haven,  directed  the  bank  to  cancel  and  annul  of  rec- 
ord its  attachments  obtained  in  Massachusetts  and  Rhode 
Island,  so  that  the  property  of  the  telegraph  company  could 
be  sold  on  the  foreclosure  judgment  free  of  all  incumbrances 
created  thereby,  and  that  the  liens,  if  any  thereunder,  be 
transferred  to  the  proceeds,  but  in  the  order  it  was  directed 
that  the  order  was  not  to  be  taken  "  as  an  adjudication  that 
any  such  lien  actually  existed,  or  that  the  bank  is  entitled  to 
share  in  preference-  to  such  bondholders." 
Other  facts  are  stated  in  the  opinion. 

Everett  P.  Wheeler  for  appellant.  The  referee  should 
have  reported  that  the  petitioner  was  subrogated  to  the  rights 
of  the  parties  whose  debts  were  paid  out  of  the  money  loaned 
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by  the  petitioner.  (Newbold  v.  P.  <&  S.  R.  R.  Co.,  5  Bradw. 
367;  In  re  C.  dk  Y.  R.  Co.,  L.  R.  [4Ch.  App.]  748;  Lid- 
derdale  v.  Robinson,  2  Brock.  159 ;  Coe  v.  Malcolm,  66  jST. 
Y.  363  ;  Pease  v.  Egan,  131  N.  Y.  262 ;  CottreWs  'Appeal,  2£ 
Penn.  St.  294;  O.  F.  Ins.  Co.  v.  K  R.  Co.,  10  Hun,  fo ;  73 
N.  Y.  399 ;  Cunliffe  v.  Blackburn,  L.  R.  [22  Ch.  Div.]  61 ; 
Everson  v.  McMullen,  113  K  Y.  293 ;  Barnes  v.  Mod,  64 
N.  Y.  397;  Green  v.  MUhanh,  3  Abb.  [N.  C]  138;  Skfen*/* 
v.  Pavey,  77  Ind.  241 ;  Harris  on  Subrogation,  §  13 ;  Lock- 
wood  v.  Marsh,  3  Nev.  138 ;  Cotton  v.  Dacey,  61  Fed.  Rep. 
481 ;  Jf.  Z.  Zw.  Co.  v.  .F.  &,  <efc.,  R.  R.  Co.,  74  Hun,  505; 
Stevens  v.  Ziwy,  84  Maine,  291 ;  Fowler  v.  Mans,  40  N.  E.  Rep. 
56 ;  Gems  v.  Thieme,  93  N.  Y.  225 ;  Draper  v.  Ashley,  62 
K  W.  Rep.  707;  /StewKW*  v.  Stewart,  63  N.  W.  Rep.  886; 
Ellsworth  v.  Lochwood,  42  N.  Y.  89 ;  Dings  v.  Parshall,  7 
Hun,  522.)  The  referee  should  have  reported  that  the  attach- 
ments levied  in  Rhode  Island  and  Massachusetts  were  valid 
liens  upon  the  attached  property,  in  preference  to  the  lien 
created  by  the  mortgage  from  the  Bankers  and  Merchants' 
Telegraph  Company  to  the  Farmers'  Loan  and  Trust  Com- 
pany and  to  the  claims  of  the  bondholders  under  it ;  that  the 
value  of  the  property  upon  which  the  same  were  levied  was  in 
the  aggregate  $95,000,  and  that  the  bank  should  be  paid  the 
amount  of  the  judgment  in  its  favor,  entered  in  Rhode  Island 
June,  1886,  for  $24,348.66,  with  interest  from  June  1,  1886, 
out  of  the  proceeds  of  the  sale.  (Harris  v.  Arnold,  1  R.  I. 
125;  A.  U.  T  Co.  v.  Middleton,  80  N.  Y.  408;  Dynes  v. 
McDermott,  82  N.  Y.  41;  Chapin  v.  Dobson,  78  N.  Y.  74; 
Huntington  v.  Clemence,  103  Mass.  482;  Shcllington  v. 
Rowland,  53  K  Y.  371,  375;  Broom's  Legal  Maxims,  136, 
700  ;  Root  v.  Wagner,  30  K  Y.  9,  17 ;  Bernheim  v.  Daggett, 
12  Abb.  [N.  C]  316;  Hardman  v.  Sage,  124  N.  Y.  25; 
Ward  v.  Kilpatrick,  85  N.  Y.  413 ;  Morton  v.  Tucker,  145 
K  Y.  244;  Sheffield  v.  Robinson,  73  Hnn,  173;  Bates  w 
Trustees  Mason  ie  Hall,  7  Misc.  Rep.  609;  V.  C.  Bank  v. 
Risley,  19  N".  Y.  369 ;  Osgood  v.  Maguire,  61  N.  Y.  524 ; 
Booth  v.  Clark,  17  How.  [U.  S.]  322;  Finck  v.  Funke,  25 
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Hun,  616  ;  CCaUaghcm  v.  Fraser,  37  Hun,  484;  Brigham 
v.  Ludington,  12  Blatch.  237;  King  v.  Cutts,  24  Wk  627; 
Alder  v.  Brick  Co.,  13  Wis.  57 ;  Buswett  v.  Sitting,  23  Law. 
Rep.  Arib.  846 ;  Fawcett  v.  Sitting,  24  Law.  Rep.  Ann.  815  ; 
Day  v.  P.  T.  Co.,  66  Md.  354 ;  S.  P.  P.  B.  B.  B.  Co.  v. 
King,  24  Law.  Rep.  Ann.  730 ;  Dunlop  P.  F.  Ins.  Co.,  74 
N.  Y.  145  ;  Moran  v.  Sturges,  154  U.  S.  256 ;  W.  IT.  Bank 
v.  Birch,  130  N.  Y.  221 ;  Gates  v.  Preston,  41  K  Y.  113 ; 
Green  v.  Van  Buskirk,  7  Wall.  139 ;  Warner  v.  Jaffray,  96 
N.  Y.  248;  4  Kent's  Comm.  441;  Lynes  v.  Tovmsend,  33 
N.  Y.  558 ;  4  R.  S.  [8th  ed.]  2508 ;  Siedenbach  v.  BUey,  111 
N.  Y.  560.)  The  allegation  that  when  the  note  matured  the 
bonds  taken  as  collateral  to  the  loan  were  more  than  sufficient 
to  secure  it  is  no  answer  to  the  petition.  (  WeUs  v.  Mann,  45 
N.  Y.  327.) 

William  W.  Cook  for  respondents.  A  general  creditor 
cannot  claim  priority  over  the  bondholders,  or  a  parity  with 
receivers'  certificate  holders,  even  though  that  general  creditor 
loaned  the  money  to  the  company  in  order  to  keep  it  a  "  going 
concern;"  (Jf.,  etc.,  Co.  v.  T.,  etc.,  B.  Co.,  137  U.  S.  171 ; 
Penn  v.  Calhoun,  121  U.  S.  251 ;  In  re  Kelly,  5  Fed.  Rep. 
846;  InreB.  C.  I.  Co.,  L.  R.  [3  Ch.  Div.]  411.)  Asa 
matter  of  fact  the  attachments  in  Massachusetts  and  Rhode 
Island  were  waived  under  the  stipulation  and  were  dissolved 
under  the  prohibitive  order  of  the  court.  As  a  matter  of  law, 
even  if  they  had  not  been  waived  or  dissolved,  they  were  ille- 
gal and  in  contempt  of  court.  (Chaffee  v.  Q.  Co.,  13  R.  L 
442;  V.,  etc.,  B.  B.  Co.  v.  V.  C.  B.  B.  Co.,  46  Vt.  792; 
Sercomb  v.  Catlin,  128  111.  556 ;  Denon  v.  Foster,  86  Mass. 
545 ;  Moore  v.  Potter,  87  Hun,  336 ;  Woerishoffer  v.  N.  B. 
C.  Co.,  99  N.  Y.  398.) 

Andrews,  Ch.  J.    It  is  claimed  in  behalf  of  the  Third 
National  Bank  that  the  money  loaned  to  the  Bankers  and 
Merchants'  Telegraph  Company  created  a  debt  which,  in 
41 
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equity,  was  entitled  to  rank  as  a  charge  on  the  proceeds  of 
the  foreclosure  sale  prior  to  the  claim  of  the  bondholders.  It 
is  undisputed  that  the  mortgage  to  secure  the  bonds  was  exe- 
cuted November  23, 1883,  and  that  the  loan  by  the  bank  was  not 
made  until  the  following  May.  By  the  general  rule  the  bond- 
holders who  relied  upon  the  mortgage  as  security  for  their 
debts,  which  was  a  specific  charge  upon  the  property  of  the 
Bankers  and  Merchants'  Telegraph  Company,  are  entitled  to 
preference  in  the  distribution  of  the  proceeds.  The  claims  of 
general  creditors  of  a  mortgagor  are  in  general  postponed  to 
the  mortgage,  even  when  their  debts  were  contracted  prior  to 
its  execution.  The  bank  seeks  to  raise  an  equity  to  preference 
in  the  case,  although  its  debt  was  subsequent  to  the  mortgage, 
by  invoking  the  doctrine  upon  which  courts  of  equity  have 
acted  in  the  administration  of  the  assets  of  insolvent  corpora- 
tions,  that  expenses  incurred  by  receivers  in  the  management 
and  preservation  of  the  property  which  is  the  subject  of  the 
receivership  may,  by  order  of  the  court,  be  made  a  primary 
charge  and  displace  the  priority  of  lien  which,  in  ordinary 
cases,  attaches  to  a  mortgage  security  existing  at  the  time  of 
the  insolvency.  The  courts  have  assumed  to  go  still  further, 
and  to  adjudge  priority  of  payment  of  debts  contracted  by  a 
failing  corporation  within  a  few  months  prior  to  its  adjudged 
insolvency  for  labor,  supplies  and  necessary  current  expenses 
incurred  in  the  struggle  to  keep  itself  alive.  There  is  a  sound 
equity  which  supports  the  doctrine  that  when  the  nature  of 
the  property  is  such  that  the  business  to  which  it  has  been 
devoted  cannot  be  discontinued  without  great  probable  loss, 
the  court  may  authorize  it  to  be  continued  by  its  officer  and 
receiver,  pending  the  closing  up  of  the  affairs  of  the  insolvent 
corporation.  Expenses  incurred  by  a  receiver  under  such  cir- 
cumstances may  be  justly  said  to  be  expenses  of  preservation 
for  the  benefit  of  bondholders  or  other  persons  entitled  to 
share  in  the  final  distribution,  which  ought  to  be  first  paid. 
But  it  is  obvious  that  with  the  best  intentions  attempts  by  the 
court  to  carry  on  the  business  of  a  railroad  or  of  a  telegraph 
company  through  its  receiver  are  hazardous,  and  we  think 
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courts  may  well  pause  before  extending  the  application  of  the 
principle  to  which  we  have  adverted. 

The  petitioner  in  this  case  is  a  banking  institution,  and  it 
loaned  its  money  upon  what  at  the  time  was  ample  security, 
and  as  is  to  be  inferred,  in   the  ordinary  course  of  banking 
business.     It  had  record  notice  of  the  mortgage  by  the  records 
in  this  state.     Its  security  as  it  has  turned  out  was  inadequate, 
but  by  the  payment  made  on  the  loan  and  sale  of  the  bonds 
taken  as  security  it  has  realized  on  its  debt  nearly  as  large  a 
percentage  as  any  of  the  unsecured  creditors  of  the  company 
whose  debts  were  outstanding  at  the  time  of  the  appointment 
of  the  receiver  who  received  receivers'  certificates.     The  latter 
received  only  sixty-nine  per  cent  of  their  claims.     The  bond- 
holders and  general  creditors  received  nothing.     The  bank 
neither  applied  for  nor  received  receivers'  certificates.     But 
the  claim  is  that  when  it  made  the  loan  the  Bankers    and 
Merchants'   Telegraph   Company   was  in   pressing   need   of 
money  to  meet  its  current  expenses,  and  that  it  was  used  by 
the  company   in   paying   debts   of   a  character    for    which 
receivers'  certificates  were  authorized  to  be  issued  by  the  judg- 
ment in  the  De  Haven  suit  of  January  6,  1885.     It  is  also 
suggested  that  it  was  deceived  by  the  assurances  of  the  officers 
of  the  company  when  the  loan  was  made.     There  is  no  founda- 
tion for  the  charge  of  f rand,  and  moreover  if  any  fraud  was 
committed  by  the  company  in  securing  the  loan,  the  bond- 
holders received  no  benefit  and  their  rights  are  not  affected. 
The  bank  is  not  in  the  position  of  a  certificate  holder,  and  only 
the  holders  of  receivers'  certificates  were  under  the  judgment 
in  the  De  Haven  suit  entitled  to  a  preference  over  the  bond- 
holders.    The  right  of  a  creditor  of  an  insolvent  corporation 
in  the  hands  of  a  receiver  to  have  a  preference  over  bond- 
holders under  a  first  mortgage  is  strictwsvmi  juris. 

Assuming  that  the  bank  is  entitled  to  be  subrogated  to  the 
claims  of  the  persons  paid  out  of  the  loan,  such  claims  are  not 
entitled  to  preference  out  of  the  proceeds  over  the  claims  of 
the  bondholders,  because  they  were  not  represented  by 
receivers'  certificates,  and  it  was  only  claims  60  represented 
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which,  under  the  judgment  in  the  De  Haven  suit,  were  enti- 
tled to  preference.  The  bank  has  no  equity  to  call  upon 
those  who  held  receivers'  certificates,  and  were  paid  a  part  of 
their  claims,  to  contribute  to  make  the  bank  equal  with  them. 
They  secured  the  proper  evidence  of  their  right  to  participate 
in  the  distribution,  and  the  bank  neglected  to  do  so.  The 
bank  is  entitled  to  no  dispensation  to  give  it  a  standing  which 
it  has  not  acquired.  But  we  think  the  claim  of  the  bank  may 
properly  be  denied  on  the  broad  ground  that  a  party  loaning 
money  to  an  embarrassed  corporation,  subsequently  adjudged 
to  be  insolvent,  and  taking  security  therefor,  is  not  in  a  position 
which  entitles  him  in  equity  to  be  adjudged  to  have  a  lien  on 
mortgaged  property  of  the  corporation  or  its  proceeds  in 
preference  to  bondholders  under  a  mortgage  existing  when 
the  loan  was  made,  and  that  it  is  immaterial  for  what  purpose 
the  loan  was  made,  or  how  the  money  received  thereon  wa* 
applied,  provided  the  bondholders  were  not  parties  to  the 
transaction.  The  recent  cases,  we  think,  support  this  view. 
(Penn  v.  Calhoun,  121  IT.  S.  251 ;  Morgans  Co.  v.  Texa* 
Central  Railway  Co,,  137  id.  171 ;  Cole  v.  Cunningham,. 
133  id.  107 ;  In  re  R.  C  I.  Co.  (L.  R.  [3  Ch.  Div.]  411.) 

The  bank  presents  another  and  different  claim  upon  which 
it  bases  its  right  to  priority  of  payment  out  of  the  fund.  It 
asserts  that  it  acquired  a  legal  lien  on  the  property  and  lines 
of  the  Bankers  and  Merchants'  Telegraph  Company  in  the 
states  of  Massachusetts  and  Rhode  Island  by  the  levy 
of  its  attachments  in  those  states  May  5,  1885,  and  it 
claims  that  these  attachments  were  prior  to  the  mortgage 
to  the  Farmers'  Loan  and  Trust  Company,  by  reason  of  the 
fact  that  it  was  not  recorded  in  either  of  those  states 
at  the  time  of  the  levy  of  the  attachments.  The  further 
claim  is  made  that  under  the  statutes  and  decisions  in  Massa- 
chusetts and  Rhode  Island,  attachments  levied  before  the 
record  of  a  mortgage  acquire  priority.  We  are  of  opinion 
that  the  bank  can  take  nothing  by  its  attachments.  When 
they  wore  issued  the  pre  perty  levied  upon  was  in  the  possession 
of  the  receivers  in  the  De  Haven  suit,  who  were  then  engaged 
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in  operating  the  entire  lines  of  the  company,  including  the 
lines  in  Massachusetts  and  .Rhode  Island,  and  this  was  known 
to  the  bank  when  it  caused  its  attachments  to  be  issued.  The 
issuing  of  the  attachments  was  a  contempt  of  the  process  of 
the  court.  The  judgment  in  the  De  Haven  suit,  entered 
January  6,  1885,  by  its  terms  vested  the  whole  property  of  the 
company,  wheresoever  situate,  in  the  receivers  appointed 
thereby,  and  enjoined  all  persons  from  interfering  with  them 
in  the  discharge  of  their  duties.  It  moreover  provided  for  the 
issuing  of  receivers'  certificates  as  a  first  lien  on  all  the  prop- 
erty of  the  company.  The  bank  when  it  caused  the  attach- 
ments to  be  levied  had  full  notice  of  the  judgment,  having  six 
weeks  prior  to  that  time  been  served  with  a  copy.  The  bank 
was  a  citizen  of  this  state  and  amenable  to  the  jurisdiction  of 
its  courts.  The  act  of  the  bank  was  a  clear  violation  of  the 
injunction,  and  tended  moreover  to  thwart  the  scheme  formu- 
luted  in  the  judgment  in  respect  to  receivers'  certificates.  We 
are  of  opinion  that  the  bank  cannot  be  heard  in  a  court  of 
equity  engaged  in  the  administration  of  the  proceeds,  of  the 
mortgaged  property  to  assert  an  alleged  lien  having  its  origin 
in  a  violation  of  the  injunction  and  judgment  of  the  courts 
It  is  not  material  to  consider  whether  under  the  laws  of 
Massachusetts  and  Rhode  Island  the  attachments  created  a 
lien  prior  to  the  mortgage.  The  bank  was  bound  to  submit  to 
the  injunction,  and  an  attachment  which  might  ripen  into  a 
judgment  upon  which  the  sale  of  the  property  levied  upon 
could  be  made,  was  an  interference  with  the  receivership,  con- 
trary to  the  spirit  and  intent  of  the  judgment  of  January  6, 
1885. 

Upon  the  whole  case  we  think  the  bank  failed  to  show  any 
right  to  relief,  and  the  orders  appealed  from  should  be 
affirmed. 

All  concur. 

Orders  affirmed. 
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J.  Felix  Nassoiy,  Respondent,  v.  David  H.  Tomlinson  et 
al.,  Appellants. 

1.  Accord  and  Satisfaction.  If  a  demand  is  unliquidated,  the  accept- 
ance of  a  part  and  an  agreement  to  cancel  the  entire  debt  furnishes  a 
new  consideration,  found  in  the  compromise,  which  will  support  an  accord 
and  satisfaction. 

2.  Unliquidated  Demand.  A  demand  is  not  liquidated,  even  if  it 
appears  that  something  is  due,  unless  it  appears  how  much  is  due;  and 
when  it  is  admitted  that  one  of  two  specific  sums  is  due,  but  there  is  a 
genuine  dispute  as  to  which  is  the  proper  amount,  the  demand  is  regarded 
as  unliquidated,  within  the  meaning  of  that  term  as  applied  to  the  subject 
of  accord  and  satisfaction. 

8.  Acceptance  op  Sum  Offered  in  Satisfaction.  If,  when  the 
amount  of  an  indebtedness  is  in  dispute,  the  debtor  sends  the  creditor 
a  check  for  the  sum  conceded  by  the  debtor  to  be  due,  with  an 
unsigned  receipt  "in  full"  and  a  letter  requesting  the  signing  and 
return  of  the  voucher,  the  offer  of  payment  is  to  be  deemed  made  upon 
the  condition  of  its  acceptance  in  satisfaction  of  the  debt;  and  if  the  cred- 
itor retains  the  papers,  and,  after  claiming  a  larger  sum,  and  the  refusal 
of  the  debtor  to  pay  anything  more,  indorses  and  collects  the  check,  such- 
acceptance  of  the  check  imports  an  election  to  be  bound  by  the  condition 
on  which  it  was  offered  and  constitutes  an  accord  and  satisfaction  which 
will  not  be  affected  by  the  creditor's  subsequently  sending  the  debtor  a 
receipt  "  on  account,"  unless  such  receipt  is  acquiesced  in  by  the  debtor. 

Nassoiy  v.  Tomlinson  (75  Hun,  618),  reversed. 

(Argued  January  17.  1896;  decided  January  28,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  18,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

The  plaintiff  sued  to  recover  the  sum  of  $1,200,  which  he 
claimed  as  a  balance  due  him  from  the  defendants  for  com- 
missions on  the  sale  of  real  estate  owned  by  them,  upon  the 
agreed  basis  of  live  per  cent  on  the  purchase  price,  which 
was  $30,000.  The  defendants  claimed  that  the  agreement 
was  that  they  should  pay  the  plaintiff  whatever  they  thought 
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was  right,  and  that  the  debt  had  been  discharged  by  an  accord 
and  satisfaction. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Austen  G.  Fox  for  appellants.  The  act  of  the  plaintiff  in 
collecting  the  check  for  $300,  after  he  knew  that  it  was 
offered  in  satisfaction  of  his  unliquidated  demand,  and  upon 
the  condition  that,  if  accepted,  it  should  be  accepted  as  pay- 
ment in  full,  bars  the  present  action.  (13  Am.  &  Eng.  Ency. 
of  Law,  845 ;  Simmons  v.  Almey,  103  Mass.  33 ;  Fuller  v. 
Kemp,  138  K  Y.  231 ;  Potter  v.  Douglass,  44  Conn.  541 ; 
Reynolds  v.  E.  L.  Co.,  85  Hun,  470.) 

Frank  A.  Dudley  for  respondent.  The  assent  of  both 
parties  is  requisite  to  an  accord  and  satisfaction,  and  whether 
or  not  plaintiff  accepted  the  $300  in  full  payment  was  prop- 
erly a  question  for  the  jury  and  wa6  properly  decided  by  the 
jury.  {Fuller  v.  Kemp,  138  N.  Y.  231 ;  Nassoiy  v.  Tom- 
linson,  65  Hun,  491 ;  McKeen  v.  Morse,  49  Fed.  Rep.  253 ; 
M.  Mfg.  Co.  v.  Dunning,  2  N.  Y.  S.  R.  711 ;  Miller  v. 
Coatee,  66  N.  Y.  609 ;  People  v.  Board,  etc.,  40  How.  Pr. 
64;  liosenfeld  v.  New,  32  K  Y.  S.  R.  301 ;  Gearw  v.  Page, 
22  N".  Y.  Super.  Ct.  290 ;  Farmer  v.  Journal  Association, 
26  N.  Y.  S.  R.  940  ;  Mitchell  v.  Ilawley,  4  Den.  414  ;  Ken- 
ney  v.  Board  of  Supervisors,  58  Barb.  139 ;  Chamber  of 
Commerce  v.  Knowlton,  42  Minn.  229 ;  S.  L.,  etc.,  R.  It.  Co. 
v.  Dams,  35  Kans.  464 ;  Reynolds  v.  F.  L.  Col,  85  Hun, 
472 ;  Miller  v.  Holden,  18  Vt.  337 :  Brigham  v.  Dana,  29 
Vt.  1.)  The  claim  of  plaintiff  was  a  sum  certain,  and  the 
payment  of  a  lesser  sum  cannot  avail  as  an  accord  and  satis- 
faction. {Hammond  v.  Christie,^  N.  Y.  Super.  Ct.  160; 
Bunge  v.  Koop,  48  N.  Y.  225  ;  Dederick  v.  Leman,  9  Johns. 
333 ;  Jaffray  v.  Davis;  124  N.  Y.  164 ;  Ryan  v.  Ward,  48 
2^.  Y.  204 ;  Leeson  v.  Anderson,  99  Mich.  247 ;  Conway  v. 
Barber,  6  Misc.  Rep.  627 ;  Tucker  v.  Murray,  2  Penn.  Dist. 
Rep.  497.) 

Vann,  J.  On  the  sixth  of  April,  1887,  the  plaintiff  sold 
the  property  of  the  defendants,  under  an  agreement  that  he 
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was  to  receive  compensation  for  his  services  in  making  the 
salt,  but  there  was  a  difference  between  them  as  to  the 
amount.  The  sale  was  not  completed  until  about  June  20th, 
1887,  on  which  day  Mr.  Chauncey,  who  represented  the 
defendants  in  all  their  dealings  with  the  plaintiff,  wrote  to 
him  as  follows  :  "  I  heard  to-day  from  Mr.  Griffith  that  the 
sale  to  Weston  was  completed  on  Saturday.  I  send  you  a 
check  for  three  hundred  dollars  (1  per  cent  on  $30,000),  your 
commission  on  the  sale.  Please  sign  and  return  the  inclosed 
voucher."  There  was  a  check  for  three  hundred  dollars 
inclosed,  payable  to  the  order  of  the  plaintiff,  and  als*  an 
unsigned  receipt  in  these  words :  "  Suspension  Bridge,  New 
York,  June  ,  1887.  Received  of  the  Tomlinson  Estate  three 
hundred  dollars,  in  full  for  commissions  for  sale  to  J.  A.  Wes^- 
ton  of  66  acre  lot.  $300."  Under  date  of  June  23d,  1887, 
the  plaintiff  wrote  to  Mr.  Chauncey,  saying :  "  I  don't  know 
what  you  mean  by  sending  me  a  check  for  $300.  I  want  my 
five  per  cent  commission  on  the  $30,000."  No  reply  was 
made  to  this  letter,  although  one  was  requested,  and  during 
the  latter  part  of  July  or  the  first  of  August,  following,  the 
plaintiff,  who  had  in  the  meantime  retained  both  check  and 
voucher,  called  on  Mr.  Chauncey  in  the  city  of  New  York, 
and,  as  he  testified  on  the  trial,  asked  him  what  he  meant  by 
sending  a  check  for  "  $300  commission  for  selling  the  farm.  I 
said  that  I  wanted  my  five  per  cent  commission,  as  the  under- 
standing was  between  us.  He  said  he  wouldn't  give  one  cent 
more,  and  I  left  him.  *  *  *  I  knew  there  was  a  dispute 
between  us,  I  claiming  $1,500  and  he  claiming  that  I  was 
only  entitled  to  three  hundred  dollars,  and  that  his 
check  paid  that,  and  with  the  knowledge  of  that  condition  of 
affairs  I  kept  the  check  from  July,  1887,  to  January,  1888, 
and  then  indorsed  it.  and  drew  the  money,  and  sent  him  a 
receipt  on  account."  The  plaintiff  never  returned  the  blank 
voucher  sent  to  him  with  the  check,  but  in  January,  1888,  he 
indorsed  the  check  and  drew  the  money  on  it,  and  then, 
under  date  of  January  19th,  1888,  wrote  to  Mr.  Chauncey 
stating  that  he  inclosed  a  receipt  for  $300,  as  part  payment 
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for  his  services,  and  that  he  still  claimed  he  was  entitled  to 
five  per  cent  commission  and  insisted  on  being  paid  at  that 
rate.  The  receipt  inclosed  was  for  $300,  "  in  part  payment 
for  commission."  On  the  24th  of  January,  1888,  Mr.  Chaun- 
cey  wrote  to  the  plaintiff  acknowledging  receipt  of  the  letter 
and  voucher,  and  stating  that  he  should  "  consider  this  pay- 
ment in  full  for  all  commissions."  The  plaintiff  did  not 
return  or  offer  to  return  the  money  so  paid  him.  When  the 
plaintiff  rested,  as  well  as  at  the  close  of  the  evidence,  the 
defendants  asked  the  court  to  direct  a  verdict  in  their  favor 
on  the  ground  that,  upon  the  foregoing  facts,  which  were  not 
disputed,  the  plaintiff  was  not  entitled  to  recover,  but  the 
motions  were  denied  and  the  defendants  excepted. 

Two  questions  of  fact  were  submitted  to  the  jury :  1. 
Whether  there  was  an  agreement  to  pay  plaintiff  at  the  rate 
of  five  per  cent.  2.  Whether  the  plaintiff  agreed  to  accept 
the  three  hundred  dollars  "  in  place  of  his  claim  for  five  per 
cent  commission."  The  jury  were  instructed  to  find  for  the 
plaintiff  if  they  thought  that  the  agreement  to  pay  at  that 
rate  was  made,  and  that  >  the  agreement-  to  accept  was  not 
made,  otherwise  for  the  defendants.  They  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $1,200.  The  judgment  entered 
on  the  verdict  was  affirmed  by  the  General  Term  upon  its 
opinion  written  on  a  former  appeal,  but  then  the  record  did 
not  contain  the  proposed  receipt  in  full.  (Naazoiy  v.  Tom- 
linson,  65  Hun,  491-493.) 

The  question  presented  by  this  appeal  is  whether  the 
undisputed  evidence  so  conclusively  established  an  accord 
and  satisfaction  as  to  leave  no  question  of  fact  for  the 
jury  upon  that  subject.  An  accord  and  satisfaction  requires 
a  new  agreement  and  the  performance  thereof.  {Jaffray 
v.  Davis,  124  N.  Y.  164.)  It  must  be  an  executed  con- 
tract founded  upon  a  new  consideration,  although  an  agree- 
ment to  accept  an  independent  executory  contract  has  been 
held  sufficient.  {Kromer  v.  Ueim,  75  N.  Y.  574;  More- 
Jwxtse  v.  Second  National  Bank,  98  N.  Y.  503 ;  2  Parsons  on 
Contracts  [7th  ed.],  817,  820.)  If  the  claim  is  liqui- 
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dated,  the  mere  acceptance  of  a  part,  with  the  promise  to 
discharge  the  whole,  is  not  enough,  for  there  is  no  new  con- 
sideration. {Ryan  v.  Ward,  48  N.  Y.  204.)  If  the  claim  is 
unliquidated,  the  acceptance  of  a  part  and  an  agreement  to 
cancel  the  entire  debt,  furnishes  a  new  consideration  which  is 
found  in  the  compromise.  A  demand  is  not  liquidated  even 
if  it  appears  that  something  is  due,  unless  it  appears  how 
much  is  due,  and  when  it  is  admitted  that  one  of  two  specific 
sums  is  due,  but  there  is  a  genuine  dispute  as  to  which  is  the 
proper  amount,  the  demand  is  regarded  as  unliquidated,  within 
the  meaning  of  that  term  as  applied  to  the  subject  of  accord 
and  satisfaction.  Such  is  the  case  before  us,  as  appears  from 
the  testimony  of  the  plaintiff,  already  quoted.  He  claimed 
that  the  defendants  owed  him  the  sum  of  $1,500,  under  an 
agreement  to  pay  him  at  one  rate,  while  the  defendants 
claimed  that  they  owed  him  but  $300,  under  an  agreement  to 
pay  him  at  another  rate.  The  verdict  of  the  Fjury  upon  this 
issue  neither  removed  from  the  case  the  fact  that  a  dispute 
had  existed,  nor  affected  its  force,  as  f  otherwise  the  com- 
promise of  a  disputed  claim  could  never  be  made  the  basis  of 
a  valid  settlement.  We  come,  therefore,  to  the  question 
whether  there  was  an  acceptance  by  the  plaintiff  of  an  offer 
by  the  defendants  to  pay  the  sum  they  conceded  to  be  due  in 
full  satisfaction  of  the  sum  he  claimed  to  be  due.  In  order 
to  determine  this  question,  the  letter  of  June  20th,  1887,  with 
the  check  and  receipt  inclosed  therewith  should  be  construed 
together,  so  as  to  see  whether  the  offer  was  made  upon  a 
specified  condition.  When  thus  construed,  we  find  the 
defendant  saying  to  the  plaintiff,  in  substance :  "  Here  is  a 
check  for  $300  to  pay  your  commission  on  the  sale  ;  sign  and 
return  the  inclosed  voucher,  in  full  of  your  commissions." 
As  reflecting  the  intention  of  the  parties,  it  is  the  same  in 
effect  as  if  the  check  had  been  written  "  in  full,"  as  was  the 
case  in  Reynolds  v.  Empire  Lumber  Co.  (85  Hun,  470). 
The  plaintiff  understood  the  condition  as  his  testimony  shows, 
and  he  never  signed  or  returned  the  voucher  and  did  not  use 
the  check  for  nearly  seven  months.     In  the  meantime  he  had 
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an  interview  with  the  agent  of  the  defendants  and  learned 
that  they  still  adhered  to  their  position  of  refusing  to  pay  any 
more  than  the  check  sent  "in  full."  After  hesitating  for  five 
months  longer,  he  usecj  the  check  and  sent  the  defendants  a 
receipt  on  account,  writing  them  that  he  claimed  a  balance. 
This  declaration  was  ex  post  facto  and  could  have  no  effect 
unless  acquiesced  in  by  the  defendants,  but  they  promptly  dis- 
claimed and  insisted  that  their  debt  was  paid.  We  think  that 
the  undisputed  evidence  shows  conclusively  that  the  offer  was 
made  in  settlement  of  the  claim  and  that  the  plaintiff  so 
understood  it,  when,  by  using  the  check  he  accepted  the  offer. 
The  written  evidence,  the  personal  interview  and  the  acts  of 
the  plaintiff  permit  no  other  conclusion.  The  circumstances 
do  not  admit  of  different  inferences  or  present  any  question 
of  fact,  for  the  letter  and  receipt  can  have  but  one 
interpretation. 

The  plaintiff  cannot  be  permitted  to  assert  that  he  did  not 
understand  that  a  sum  of  money,  offered  "  in  full,"  was  not, 
when  accepted,  a  payment  in  full.  As  was  said  in  Hills  v. 
Sommer  (53  Hun,  392,  394),  he  was  "  bound  either  to  reject " 
the  check  "  or,  by  accepting  it,  to  accede  to  the  defendant's 
terras."  The  money  tendered  belonged  to  them,  and  they  had 
the  right  to  say  on  what  condition  it  should  be  received. 
"  Always  the  manner  of  the  tender  and  of  the  payment  shall 
be  directed  by  him  that  maketh  the  tender  or  payment  and 
not  by  him  that  accepteth  it."  (PinneVs  Case,  5  Co.  117.) 
The  plaintiff  could  only  accept  the  money  as  it  was  offered, 
which  was  in  satisfaction  of  his  demand.  He  could  not  accept 
the  benefit  and  reject  the  condition,  for  if  he  accepted  at  all  it 
was  cum  onere.  When  he  indorsed  and  collected  the  check, 
referred  to  in  the  letter  asking  him  to  sign  the  inclosed  receipt 
in  full,  it  was  the  same,  in  legal  effect,  as  if  he  had  signed  and 
returned  the  receipt,  because  acceptance  of  the  check  was  a 
conclusive  election  to  be  bound  by  the  condition  upon  which 
the  check  was  offered.  The  use  of  the  check  was  ipso  facto 
an  acceptance  of  the  condition.  The  minds  of  the  parties  then 
met  so  as  to  constitute  an  accord,  and,  as  was  said  by  this  court 
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in  Fuller  v.  Kemp  (138  N.  Y.  231),  "  the  acceptance  of  the 
money  involved  the  acceptance  of  the  condition,  and  the  law 
will  not  permit  any  other  inference  from  the  transaction." 
We  cannot  distinguish  the  case  in  hand  from  the  case  last 
cited,  where  a  check  for  $400  was  mailed  with  a  letter  stating 
that  it  was  sent  as  payment  in  full  of  an  unliquidated  demand 
for  $670.  The  creditor  accepted  the  check  and  used  it,  but 
"  again  sent  his  bill  to  the  defendant,  charging  $670  for  his 
services  and  crediting  upon  it  $400  received  by  check."  The 
debtor  answered,  calling  attention  to  the  condition  upon  which 
he  had  sent  the  check,  and  requesting  the  creditor  "  either  to 
keep  the  money  upon  the  condition  named,  or  return  it  to  him 
by  first  mail,"  but  no  reply  was  made,  and  the  money  was  not 
returned.  Upon  these  facts  the  court  held  that  "when  a 
debtor  offers  a  certain  sum  of  money  in  full  satisfaction  of  an 
unliquidated  demand,  and  the  creditor  accepts  and  retains  the 
money,  his  claim  is  canceled,  and  no  protest,  declaration  or 
denial  on  his  part,  so  long  as  the  condition  is  insisted  upon  by 
the  debtor,  can  vary  the  result." 

The  principle  that  controlled  that  case  must  also  control 
this,  and  the  judgment  appealed  from  should,  therefore,  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event 

All  concur,  except  Hajoht,  J.,  not  sitting. 

Judgment  reversed. 


Maby  J.  Kittinger  and  Ellen  It.  Wing,  Appellants,  v.  The 
City  of  Buffalo  et  al.,  Respondents. 

Assessment  fob  Local  Improvement  —  City  of  Botttalo  —  Park 
Paving  —  Connecting  Streets.  An  assessment  for  paving  a  part  of  the 
park,  under  contract  from  the  park  department,  in  the  city  of  Buffalo, 
.where  the  park  department  has  exclusive  power  to  pave  roads  and  places 
in  the  park,  while  the  common  council  is  in  charge  of  streets  outside  the 
park,  is  not  invalidated  by  the  fact  that  it  includes  work  upon  streets  oat- 
side  the  park  necessary  to  complete  the  paving  in  the  park  and  to  furnish 
it  with  proper  drainage,  and  to  make  the  connecting  streets  and  approaches 
safe  for  travelers. 

(Argued  January  22,  1896;  decided  January  81, 1896.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  entered  upon  an  order  made  Feb- 
ruary 1,  1894,  which  affirmed  a  judgment  entered  upon  a 
decision  of  the  court  at  a  Trial  Term  thereof. 

Thi&  was  an  action  to  set  stride  assessments  laid  upon 
lands  of  the  plaintiffs  to  defray  expense  of  local  improvements. 

The 'trial  court  held  the  assessment  good  with  the  excep- 
tion of  a  single  item  assessed  against  the  lands  of  each 
plaintiff  which  was  held  to  be  illegal,  and  the  assessment 
was  reduced  by  the  amount  of  the  illegal  item,  and  upheld  aa 
to  the  balance,  with  costs  against  the  defendant,  the  city  of 
Buffalo. 
I  The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

|  George  Clinton  for  appellants.     The  assessment  was  void* 

j  {In  re  S.  A.  M.  E  Church,  66  K  Y.  395 ;  Folmsbee  v.  City 

I  of  Amsterdam,  142  N.  Y.  118 ;  Merritt  v.   Village  of  Port- 

chester,  71  N.  Y.  309 ;  Stebbins  v.  Kay,  123  N.  Y.  34 ;  In  re 
j  D.  &  H.  C.  Co.,  8  N.  Y.  Supp.  352.)    The  court  erred  in 

assuming  jurisdiction  to  reduce  the  plaintiffs'  tax.  {In  re  M.  Ii. 
•  R.  Co.,  102  N.  Y.  302 ;  In  re  N.  T.  P.  E.  P.  School,  75  N.  Y. 
324-329 ;  In  re  E  I.  S.  Bank,  75  N.  Y.  389-396.)  The 
assessment  is  a  nullity,  for  the  reason  that  it  includes  expense 
under  the  contract  with  the  Barber  Asphalt  Company  for 
keeping  the  pavement  on  Porter  avenue,  "  the  Circle "  and 
Pennsylvania  street  in  repair  for  five  years.  (People  ex  rel. 
v.  Maher,  56  Hun,  81.)  It  is  urged  by  the  respondents  that 
in  order  to  maintain  this  action  it  must  be  shown  that  error 
in  the  proceeding  has  prejudiced  plaintiffs.  Where  mere 
irregularities  occur  this  is  probably  the  rule,  but  where 
work  is  done  without  any  authority  whatever  and  an  assess- 
ment results  no  such  rule  obtains ;  injury  is  presumed.  (In  rte 
E  I.  S.  Bank,  75  N.  Y.  396.) 

Framk  R.  Perkins  for  respondents.  The  assessment  was 
regular  and  should  be  ^upheld.  (Laws  of  1885,  chap.  181,  §  23 ; 
Voght  v.  City  of  Buffalo,  133  N.  Y.  470.)  The  park  com- 
missioners had  jurisdiction  and  authority  to  do  or  cause  to  be 
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done,  all  the  work  necessary  to  pave  the  Circle,  complete  and 
perfect  the  improvement  in  a  suitable  and  proper  manner. 
(Dillon  on  Mun.  Corp.  §§  447, 797 ;  Moore  v.  City  of  Albany, 
98  N.  T.  396.)  Plaintiffs  had  notice  that  this  improvement 
was  to  be  made,  and  of  the  plans  and  specifications  on  file  in 
the  office  of  the  park  commissioners.  This  was  notice  with 
which  every  one  interested  was  chargeable.  (  Voght  v.  City  of 
Buffalo,  133  N.  Y.  470  ;  In  re  McGown,  18  Hnn,  434 ;  Lewis 
v.  City  of  Utica,  67  Barb.  456.)  The  notice  of  intention 
caused  to  be  published  by  the  park  commissioners  was  a 
sufficient  compliance  with  the  Buffalo  charter.  (Laws  of  1885, 
chap.  181,  §§  22,  23 ;  KinseUa  v.  City  of  Auburn,  26  K  Y. 
S.  R.  884 ;  In  re  Schell,  76  IS.  Y.  432.)  If  the  assessment 
as  made  was  regular,  but  the  reduction  of  the  assessments 
upon  the  lands  of  the  plaintiffs  directed  by  the  judgment  of 
the  court  below  was  error,  the  appellants  cannot  be  aggrieved 
by  the  reduction  of  their  assessments  and  that  would  consti- 
tute no  ground  for  a  reversal  of  the  judgment.  (Hooper  v. 
Beecher,  109  N.  Y.  609;  Morse  v.  City  of  Buffalo,  35  Hun, 
619 ;  Lyth  v.  City  of  Buffalo,  48  Hun,  180 ;  In  re  M.  L. 
Iris,  Co.,  89  N.  Y.  530 ;  O" Reilley  v.  City  of  Kingston,  1 14 
N.  Y.  447.)  The  acts  of  the  park  commissioners  and  of  the 
common  council  in  entering  into  the  contract  were  ratified 
and  confirmed.     (Laws  of  1891,  chap.  48.) 

Bartlett,  J.  Under  the  view  we  take  of  this  case  a  brief 
statement  of  the  facts  will  answer  the  purpose. 

The  charter  of  the  city  of  Buffalo  confers  upon  the  park 
department  the  exclusive  power  to  pave,  re-pave  and  repair 
park  roads  and  places. 

The  board  of  park  commissioners  are  the  governing  head 
of  this  department. 

The  common  council  is  in  charge  of  the  city  streets  outside 
of  the  park. 

A  certain  part  of  the  park  is  known  as  the  Circle,  and  is  a 
large  circular  place ;  one  of  the  park  approaches  is  Porter 
avenue  ending  in  the  Circle ;  Pennsylvania  street  is  a  public 
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street  in  the  city,  not  included  in  the  park  system,  and  ends  at 
the  Circle  at  its  junction  with  Wadsworth  street. 

In  October,  1889,  the  city  of  Buffalo,  by  the  park  commis- 
sioners, entered  into  a  contract  with  the  Barber  Asphalt  Pav- 
ing Company  to  pave  the  Circle  with  Trinidad  asphalt  pave- 
ment in  compliance  with  specifications  annexed  and  the  pro- 
file in  the  park  commissioners'  office,  agreeing  to  pay  therefoi 
the  sum  of  $10,425.00.  The  profile  referred  to  disclosed  the 
fact  that  as  a  part  of  the  work  necessary  to  pave  the  Circle 
there  was  certain  outside  work  to  be  done  in  Wadsworth 
street,  Pennsylvania  street  and  Porter  avenue. 

The  work  under  this  contract  was  duly  performed. 

The  findings  disclose  that  the  total  assessment  on  the  prop- 
erty of  plaintiff  Kittinger  was  $404.38,  and  on  property  of 
plaintiff  Wing  $246.80,  it  appearing  that  only  one-half  of  the 
total  expense  could  be  assessed  on  the  adjacent  property. 

It  is  insisted  by  appellants  that  this  assessment  is  void,  as 
the  park  commissioners  were  without  authority  of  law  to  con- 
tract for  the  work  outside  of  the  Circle. 

The  court  below  determined  to  correct  the  assessment  and 
affirm  it  as  corrected. 

It  was  found  that  for  the  outside  work  there  was  assessed 
on  the  property  of  the  p  aintiff  Kittinger  the  sum  of  $57.02, 
and  on  the  property  of  the  plaintiff  Wing  the  sum  of  $34.80. 

Judgment  was  rendered  reducing  the  respective  assess- 
ments of  the  plaintiffs  by  these  amounts,  and  awarding  them 
costs  against  the  city  of  Buffalo  in  the  sum  of  $209.72. 

This  judgment  was  affirmed  by  the  General  Term  of  the 
Superior  Court  of  Buffalo,  with  costs. 

The  appellants  now  insist  that  the  original  assessment  was 
void  by  reason  of  the  outside  work,  and  that  the  trial  court 
had  no  authority  to  correct  it  and  to  adjudge  it  to  stand  as 
corrected. 

The  view  we  take  of  this  case  renders  it  unnecessary  for  us 
to  consider  the  question  whether  the  trial  court  could  correct 
the  assessment,  and,  in  doing  so,  whether  it  adopted  the  proper 
rule  in  computing  the  amount  of  reduction. 
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In  the  seventeenth  finding  of  fact  it  is  found  as  follows : 
"That  all  of  the  work  proposed  and  shown  on  the  plan  and 
specifications  prepared  under  the  directions  of  the  said  board 
of  park  commissioners,  and  filed  in  their  office  as  hereinbefore 
stated,  including  that  outside  of  the  lines  of  the  Circle  in 
Wadsworth  street,  Pennsylvania  street  and  Porter  avenue, 
was  necessary  and  essential  to  a  complete  and  finished  job  in 
the  pavement  of  the  Circle,  and  to  furnish  it  with  the  proper 
drainage,  watersheds,  and  suitable  abutments  and  supports, 
and  to  make  it  safe  and  free  from  danger  to  travelers  upon 
the  public  streets  and  park  approaches." 

It  is  also  found  by  the  thirty-first  finding  as  follows :  "  That 
the  pavement  of  the  Circle  under  and  in  pursuance  of  the  said 
contract  with  said  Barber  Asphalt  Pavement  Company  was  a 
benefit  and  not  an  injury  to  the  plaintiffs." 

The  evidence  is  not  returned  on  this  appeal ;  there  are  no 
exceptions  to  these  findings,  and  they  must  be  regarded  as 
containing  the  facts  of  this  case. 

It  seems  to  us  quite  apparent  and  very  reasonable  that  a 
certain  amount  of  outside  work  was  not  only  proper,  but  abso- 
lutely necessary,  in  paving  the  Circle,  which  was  entered  by 
various  streets  leading  in  from  the  city. 

We  have  the  express  finding  to  that  effect,  and  it  must  be 
deemed  conclusive. 

It  requires  no  citation  of  authority  to  justify  this  small 
amount  of  t  outside  work  in  order  to  make  the  connecting 
streets  and  park  approaches  safe  and  free  from  danger  to  trav- 
elers, but  a  similar  question,  was  presented  to  this  court  in  a 
case  where  the  plaintiff  sought  to  recover  back  an  assessment 
paid  under  protest  for  grading  a  certain  street  in  the  city  of 
Albany  on  the  ground,  among  others,  that  the  assessment  was 
void,  for  the  reason  that  drains  had  been  constructed  outside 
of  the  street  lines  in  order  to  carry  water  under  the  embank- 
ments, but  it  was  held  that  this  did  not  invalidate  the  assess- 
ment, as  the  outside  work  was  essential  to  the  proper  grading 
of  the  street.     {Moore  v.  City  of  Albany,  98  N.  Y.  396.) 

We  hold  that  the  original  assessment  was  valid,  and  that  the 
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plaintiffs  are,  therefore,  in  no  position  to  complain  of  a  judg- 
ment which  diminished  the  amount  they  ought  to  have  paid 
and  gave  them  a  liberal  bill  of  costs. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur,  except  Haight,  J.,  not  voting. 

Judgment  affirmed. 
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kopolitan  Elevated  Railway  Company  and  The  Manhat- 
tan Railway  Company,  Respondents  and  Appellants. 

1.  Triai,  by  Court  or  Referee — Opening  Case  for  Additional 
Proofs.  When  both  parties  on  a  trial  by  the  court  or  referee  announce 
that  the  proofs  are  all  in,  and  the  court  or  referee,  acting  upon  this, 
adjourns  the  hearing  to  some  future  day  for  the  purpose  of  hearing  argu- 
ment, neither  party  has  any  legal  right  to  recall  his  action  or  to  have  the 
case  opened  for  the  purpose  of  giving  other  or  additional  proofs;  and,  it 
teems,  that  an  error  of  law  cannot  be  predicated  upon  a  refusal  to  permit 
such  an  opening  of  the  case. 

2.  Record  on  Appeal — Objection  of  Successful  Party.  The  mere 
fact  that  a  record  on  appeal  is  silent  concerning  an  objection  from  the 
successful  party  does  not  enable  the  defeated  party,  by  whom  the  record 
was  made  up,  to  allege  legal  error  with  respect  to  a  ruling,  on  the  ground 
that  the  question  was  not  raised  for  decision  in  the  usual  and  proper 
way. 

3.  Elevated  Railroad  —  Action  for  Injunction  —  Opening  Case 
after  Close  of  Testimony  —  Refusal  to  Admit  Evidence  of  Transfer 
of  Title.  When,  after  the  close  of  the  testimony  and  the  appointment 
of  a  date  for  argument  and  final  submission,  in  an  action  by  an  abutting 
owner  against  an  elevated  street  railroad  company  for  an  injunction  and 
damages,  tried  before  a  referee,  in  which  the  title  of  the  plaintiff  has  been 
sufficiently  established  to  furnish  a  basis  for  the  relief  sought,  the  defend- 
ant applies  to  open  the  case  and  put  in  evidence  a  deed  of  the  premises 
made  by  the  plaintiff  to  a  third  party  during  the  pendency  of  the  action, 
but  not  discovered  by  the  defendant  until  after  the  close  of  the  testimony, 
the  referee  has  power,  on  opening  the  case,  to  restrict  the  effect  of  the 
deed  to  evidence  on  the  question  of  value  only,  and  to  refuse  to  admit  it 
generally  or  as  evidence  of  conveyance  of  title;  and  such  action  on  the 
part  of  the  referee  does  not  constitute  an  error  of  law  calling  for  the  rever- 
sal of  a  judgment  awarding  the  plaintiff  an  injunction  and  fee,  as  well  as 
rental,  damages. 
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4.  Protection  against  Change -in  Title  op  Abutting  Property. 
The  action  of  a  referee  in  refusing  to  admit,  after  the  close  of  the  testi- 
mony, evidence  of  a  change  of  title  from  the  plaintiff  during  the  pen- 
dency of  an  action  brought  by  an  abutting  owner  to  enjoin  the  operation 
of  an  elevated  railroad,  cannot  be  deemed  unjust  or  unreasonable,  when 
the  judgment  awarded  the  plaintiff  affords  the  defendant  adequate  protec- 
tion as  against  the  plaintiff's  grantee,  by  providing  for  the  delivery  of  a 
grant  of  easements  to  the  defendant  by  the  plaintiff  and  all  persons  hav- 
ing an  interest  in  or  lien  upon  the  premises  in  suit,  upon  tender  of  pay- 
ment of  the  fee  damage. 

5.  Change  in  Title  of  Abutting  Property  during  Pendency  of 
Action.  When,  in  an  action  brought  by  an  abutting  owner  to  enjoin  the 
operation  of  an  elevated  street  railroad,  the  defendant  seeks  to  defeat  the 
right  to  relief  by  reason  of  some  change  in  the  title  which  has  occurred  in  the 
final  stages  of  the  litigation,  that  cannot  affect  the  ultimate  liability,  and 
from  which  the  defendant  has  adequate  protection,  the  trial  court  or  ref- 
eree is  justified  in  holding  the  defendant  to  strict  practice. 

6.  Secondary  Evidence.  The  exclusion,  on  the  trial  of  an  action 
against  an  elevated  railroad  to  recover  damages  to  abutting  property,  of 
the  testimony  of  a  former  owner  of  the  premises  in  suit  as  to  rents  received 
from  the  property  when  owned  by  him,  does  not  constitute  reversible  legal 
error,  where  it  appears  that  the  witness  did  not  collect  or  fix  the  rents 
himself,  and  that  his  knowledge  must,  in  some  degree  at  least,  have  been 
based  on  information  derived  from  an  agent,  who  was  not  called  and  whose 
absence  was  not  explained. 

Domsclikt  v.  M.  E%  B%  Co.  (74  Hun,  442),  reversed. 

(Argued  January  23,  1896;  decided  January  31,  1896.) 

Ckoss-appeals  from  a  judgment  of  the  General  Term  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  January  26,  1894,  which  modified,  and 
affirmed  as  modified,  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  to  restrain  the  operation  and  main- 
tenance by  defendants  of  their  elevated  railroad  in  front  of 
plaintiff's  premises,  Nos.  1166  and  1168  Second  avenue,  in  the 
city  of  Ts  ew  York,  and  to  recover  the  damages  caused  thereby. 
The  action  was  begun  April  20,  1890,  and  was  tried  before  a 
referee,  who  awarded  the  plaintiff  §611.49  as  damages  to  the 
property  arising  from  the  operation  of  the  road  between  the 
date  when  the  plaintiff  acquired  title,  which  was  May  1,  1884, 
and  the  date  of  the  conclusion  of  the  trial,  January  26,  1893, 
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Q(*   directed  that  a  judgment  be  entered  therefor,  and  also 

^fc  the  defendants  be  restrained  from  further  operating  the 

^S  unless,  within  ninety  days  from  notice  of  entry  of  judg- 

.   at>  they  tendered  to  the  plaintiff  $1,000,  which  was  found  to 

ji    **©    damage  to  the  fee  value,  together  with  interest  from 

j>     *^st  day  of  the  trial,  for  the  right  to  maintain  and  operate 

ja  ^**°^d  in  the  future,  provided  the  plaintiff  and  all  persons 

<Jef    ***=*  an  interest  in  or  lien  upon  the  premises  executed  to  the 

react  ***^ante  a  gra11*  of  the  right  to  maintain  and  operate  the 

^\gment  was  entered  upon  the  report  of  the  referee  May 
^  \&$3,  and  the  defendants  appealed  therefrom  to  the  Gen- 
eral Term,  where  the  judgment  was  modified  by  striking  out 
the  provisions  awarding  fee  damages  and  an  injunction,  and 
affirmed  as  so  modified,  that  is,  as  to  the  past  or  rental  dam- 
ages only.  From  the  judgment  of  General  Term  both  parties 
have  appealed  to  this  court  —  the  plaintiff  from  so  much 
thereof  as  modified  the  original  judgment,  and  the  defendants 
from  so  much  thereof  as  affirmed  any  part  of  the  original 
judgment. 
Additional  facts  are  stated  in  the  opinion. 

A.  B.  Cruikshank  for  plaintiff.  The  order  of  the  General 
Term,  in  so  far  as  it  strikes  out  the  fee  damage  allowed  plain- 
tiff by  the  referee,  was  founded  solely  upon  a  supposed  error 
of  law.  If  the  record  does  not  show  that  the  referee  commit- 
ted an  error  of  law,  then  his  judgment  must  be  affirmed  and 
that  of  the  General  Term  reversed.  (Code  Civ.  Pro.  §  1338  ; 
Davis  v.  Leopold,  87  N.  Y.  620.)  The  referee  committed  no 
error  of  law  in  making  an  award .  of  fee  damage.  {Foot  v. 
jEtna  L.  Ins.  Co.,  61  N.  Y.  571 ;  Wolstenholme  v.  Woteten- 
holrne  F  M.  Co.,  64  N.  Y.  272 ;  Shrieks  v.  De  Mill,  75  N.  Y. 
370.)  The  General  Term  erred  in  giving  to  the  deed  in  ques- 
tion the  effect  of  proof  of  a  conveyance  of  the  premises  by 
plaintiff.  (McSwipiy  v.  B.  cfe  S.  A.  R.  It.  Co.,  27  N.  Y.  S.  K. 
363 ;  Marvin  v.  B.  I.  M.  Co.,  55  N.  Y.  547 ;  Ogden  v.  Alex- 
ander, 140  N.  Y.  362 ;  Carter  v.  Russell,  20  Abb.  [N.  C]  316.) 
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The  admission  of  the  deed  in  evidence  at  the  close  of  the 
case  would  not,  under  any  circumstances,  make  such  a  record 
as  to  require  the  dismissal  of  plaintiffs  claim  for  fee  damage. 
(Medbury  v.  Swan,  46  N.  Y.  200 ;  HoVyoke  v.  Adams,  59 
N.  Y.  233 ;  Spears  v.  Mayor,  etc.,  72  K  Y.  442 ;  Styles  v. 
Fuller,  101  N.  Y.  622;  McGean.v.  M.  E  R.  Co.,  133  K 
Y.  9 ;  Code  Civ.  Pro.  §  756 ;  Cuff  v.  Borland,  7  Abb.  [N.  G] 
194 ;  Boyce  v.  Brockway,  31  1ST.  Y.  490-492 ;  Wood  v.  KroU, 
43  Hun,  328-330 ;  Ford  v.  David,  1  Bosw.  569, 600 ;  Arnold 
v.  Keyes,  5  J.  &  S.  135 ;  Lcvwson  v.  Town  of  Woodstock,  37 
Hun,  352 ;  Senft  v.  M.  R.  Co.,  29  N.  Y.  S.  R.  519 ;  Williams 
v.  IngersoU,  89  1ST.  Y.  525.) 

Brainard  ToUes  for  defendants.  The  General  Term  had 
power  to  render  the  judgment  which  the  referee  should  have 
rendered  upon  the  undisputed  facts.  (Jackson  v.  Andrews, 
59  N.  Y.  244 ;  King  v.  Barnes,109  K  Y.  283  ;  Schuyler  v. 
Curtis,-  147  K  Y.  434 ;  Smith  v.  Raihbun,  88  N.  Y.  666.) 
Plaintiff  is  not  aggrieved  by  the  portion  of  the  judgment  of 
the  Supreme  Court  from  which  he  appeals,  within  the  mean- 
ing of  section  1294  of  the  Code  of  Civil  Procedure.  (Peo- 
ple ex  rel.  v.  Lawrence,  107  N.  Y.  607 ;  Bryant  v.  Thowip- 
son,  128  K  Y.  434;  Bush  v.  B.  C.  Bank,  48  1ST.  Y.  659; 
Hyatt  v.  Dusenbury,  106  N.  Y.  663  ;  128  N.  Y.  149  ;  Kiefer 
v.  Winkens,  3  Daly,  191 ;  Mills  v.  Hoag,  7  Paige,  21 ; 
Brewer  v.  Z><?^,  28  Mich.  360 ;  Code  Civ.  Pro.  §  1296.) 
There  was  evidence  that  plaintiff  had  parted  with  his  title. 
(Porter  v.  M.  E.  R.  Co.,  120  N.  Y.  284;  People  ex  rel.  v. 
McCarthy,  102  N".  Y.  638.)  A  supplemental  answer  was 
unnecessary ;  or,  if  necessary,  was  waived.  (Reynolds  v. 
Everett,  144  K  Y.  189 ;  Gray  v.  M.  R.  Co.,  128  N.  Y.  499; 
Thomas  v.  M.  M.  P.  Union,  121  K  Y.  52 ;  McHenry  v. 
Jewett,  90  K  Y.  62 ;  Haffey  v.  Lynch,  143  N.  Y.  241 ;  Peck 
v.  GoodberleU,  109  N.  Y.  189 ;  Griffin  v.  Z.  Z  i?.  J2.  Co., 
101  N.  Y.  348 ;  Avery  v.  Starbuck,  16  Civ.  Pro.  Rep.  396; 
.Bate  v.  Fellows,  4  Bosw.  638 ;  Foster's  Fed.  Eq.  Prac.  §  154  ; 
Eelsey  v.  Hobby,  16  Pet.  269 ;  Pegram  v.  N.  T.  E  R.  Co., 
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147  N.  T.  135 ;  Filson  v.  Crawford,  23  N.  Y.  S.  K  335; 
JReid  v.  Vanderheyden,  5  Cow.  733  ;  Mills  v.  Hoag,  7  Paige, 
21;  Van  Hook  v.  Throckmorton,  8  Paige,  33;  Smith  v. 
Brittcnham,  109  111.  549 ;  Brewer  v.  Dod^,  28  Mich.  360 ; 
Fulton  v.  Greacen,  44  N.  J.  Eq.  443 ;  Gray  v.  Barton,  55 
N.  Y.  68;  Corser  v.  i?u«*?ZZ,  20  Abb.  [N.  C]  316; 
MandeviUe  v.  Newton,  119  N.  Y.  10;  Griffin  v.  Torfrf, 
14  N.  Y.  Supp.  351;  .£7y  v.  Cook,  9  Abb.  Pr.  366.) 
Plaintiff,  having  parted  with  his  title  to  the  property,  was 
not  entitled  to  an  injunction.  (Pegram  v.  JV.  Y.  E.  R.  Co., 
147  N.  Y.  135.)  The  referee  erred  in  excluding  proof  of 
the  rent  received  by 'the  former  owner  from  the  premises 
in  suit  prior  to  the  building  of  the  elevated  road.  {Austin  v. 
Holland,  69  N.  Y.  571 ;  Turner  v.  Houwenhovm,  100  N.  Y. 
115 ;  Bogert  v.  Morse,  1  N.  Y.  377;  Laks  v.  Tysen,  6  N.  Y. 
461 ;  Can-y  v.  White,  59  K  Y.  336 ;  Bergmann  v.  «/<>7w?*,  94 
N.  Y.  58.)  The  referee  erred  in  admitting  proof  of  the 
course  of  rents  of  other  property  on  Second  avenue.  {In 
re  Thompson,  127  N.  Y.  463 ;  Huntington  v.  Attrill,  118  N. 
Y.  365 ;  People  ex  rel.  v.  McCarthy,  102  N.  Y.  630,  638 ; 
Blanchard  v.  N.  J.  S.  Co.,  59  N.  Y.  292 ;  Jamieson  v.  .fiT.  £b. 
.#.  i?.  Co.,  147  N.  Y.  322;  Brush  v.  Jf.  JE  7?.  Co.,  44  N.  Y. 
S.  R.  Ill ;  Cbttm  v.  N.  Y.  K  R.  Co.,  7  Misc.  Eep.  626; 
Hart  v.  B.  E.  R.  R.  Co.,  89  Hun,  82 ;  Roberts  v.  IT.  T. 
E  R.  Co.,  128  N.  Y.  455.) 

O'Brien,  J.  Both  parties  have  appealed  to  this  court  from 
the  judgment  entered  upon  the  report  of  the  referee  and  the 
modification  thereof  by  the  General  Term.  The  defendants' 
appeal  rests  upon  certain  exceptions  taken  at  the  trial,  and  the 
plaintiffs  upon  the  modifications  made  by  the  General  Term 
whereby  the  provisions  of  the  judgment  awarding  fee 
damages  and  an  injunction  were  stricken  out.  It  appears  from 
the  record  that  the  testimony  on  both  sides  closed  on  the  26th 
of  January,  1893,  and  two  weeks  were  given  to  counsel  by 
the  referee  to  submit  briefs  and  requests  for  findings,  the  final 
submission  to  be  made  February  9,  1893.     On  the  day  so 
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appointed  for  the  submission,  the  defendants'  counsel  gave 
notice  of  a  motion  before  the  referee,  to  be  heard  on  the  fol- 
lowing day,  to  open  the  case  and  be  permitted  to  put  in  evi- 
dence a  deed  from  the  plaintiff  to  a  grantee  named  therein, 
dated  January  16,  1893,  acknowledged  and  recorded  January 
20,  1893.  This  deed  purported  to  convey  the  premises 
described  in  the  complaint,  and  it  appeared  by  the  affidavit  of 
counsel  for  the  defendants  that  the  existence  thereof  did  not 
come  to  his  knowledge  until  February  7,  1893.  On  the  24th 
of  February,  1893,  the  referee  made  an  order  in  the  action 
granting  the  defendants'  motion  to  open  the  case  and  giving 
leave  to  the  defendants  to  put  the  deed  in  evidence  but  for  the 
purpose  only  of  showing  the  value  of  the  premises  in  question. 
The  ruling  was  that  the  deed  might  be  admitted  so  far  as  it 
tended  to  show  the  value  of  the  property  at  the  date  of  ita 
delivery  and  for  no  other  purpose,  and  with  no  other  effect.  ' 
Subsequently  the  parties  appeared  before  the  referee  and 
defendants'  counsel  produced  the  deed  and  offered  the  same 
in  evidence.  The  case  states  that  it  was  admitted  by  the 
referee  for  the  purpose  of  showing  the  consideration  so  far  as 
it  tends  to  show  the  same,  but  not  for  any  other  purpose  or 
with  any  other  effect.  The  defendants'  counsel  excepted  to 
the  ruling  refusing  to  admit  the  deed  as  evidence  of  the  con- 
veyance of  the  title  from  the  plaintiff. 

Subsequently,  on  the  3d  of  May,  1893,  the  referee  made 
and  delivered  his  report,  in  which  he  found  for  the  plain- 
tiff generally,  and  found  that  the  plaintiff  then  was  and  had 
been,  during  the  times  stated  in  the  complaint,  the  owner 
of  the  premises,  to  which  finding  the  defendants  excepted. 
He  refused,  upon  the  defendants'  request,  to  find  that  the 
plaintiff  had  conveyed  the  premises  by  the  deed  in  question, 
and  to  such  refusal  there  was  an  exception. 

The  deed  appears  in  full  in  the  record,  and  the  learned 
court  below  has  held  that  full  effect  should  have  been  given 
to  it  as  a  conveyance  from  the  plaintiff  by  the  referee,  and 
that  the  finding  and  refusal  to  find  as  to  the  title  was  error.  It 
does  not  appear  from  the  order  of  the  General  Term  that  its 
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action  proceeded  upon  the  facts  of  the  case  or  upon  the  exer- 
cise of  any  discretionary  power  on  the  part  of  the  referee, 
and  we  must,  therefore,  assume  that  the  modification  rests 
upon  a  legal  error  committed  in  disregarding  the  deed  as  a 
conveyance  divesting  the  plaintiff  of  his  title  to  the  premises, 
which  was  the  subject  of  the  controversy. 

We  think  that  the  referee  had  power,  upon  an  application 
by  the  defendants,  to  open  the  case  and  give  further  testimony 
to  restrict  such  testimony  or  its  legal  effect  to  the  question  of 
value,  and  to  thus  limit  the  effect  of  the  deed  as  evidence.  The 
application  was  addressed  to  his  sound  discretion.  He  could 
have  refused  the  application  entirely  or  he  could  have 
permitted  the  defendants,  as  in  legal  effect  he  did,  to  give  fur- 
ther proof  of  value  and  to  restrict  that  proof,  whatever  its  nature, 
to  that  question.  The  title  of  the  plaintiff,  so  far  as  it  was 
important  as  a  basis  for  the  injunction,  or  for  the  rental  or 
fee  damage,  had  been  established  and  the  defendants,  at  this 
stage  of  the  case,  had  no  absolute  legal  right  to  give  proof  to 
change  the  plaintiffs  relations  to  the  property  as  they  existed 
or  appeared  when  the  testimony  was  closed.  There  was  no 
application  made  on  the  part  of  the  defendants  to  interpose  by 
supplemental  answer  a  fact  which  transpired  or  became  known 
subsequent  to  the  close  of  the  case  and  which  transferred  the 
title  to  another  who  was  not  a  party.  It  is  urged  that  such  a 
pleading  was  not  necessary,  and  this  contention  is  probably 
correct  since  the  measure  of  the  plaintiff's  relief  was  to  be 
determined  by  the  situation  existing  at  the  close  of  the  litiga- 
tion. But  the  power  of  the  referee  to  refuse  in  his  discretion 
to  re-open  the  case  did  not  depend  upon  the  state  of  the  plead- 
ings. When  both  parties  at  the  trial  announce  that  the  proofs 
are  all  in,  and  the  court  or  referee,  acting  upon  this,  adjourns 
the  hearing  to  some  future  day  for  the  purpose  of  hearing 
argument,  neither  has  any  legal  right  to  recall  his  action  or  to 
have  the  case  opened  for  the  purpose  of  giving  other  or  addi- 
tional proofs.  The  case  has,  then,  in  the  regular  and  orderly 
course  of  procedure,  passed  the  stage  when  the  examinar 
tion  of  witnesses   and    the   presentation  of    evidence   is  in 
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order,  and  while  the  court  may  and  often  does  permit 
the  parties  to  return  to  it  and  give  further  evidence 
I  am  not  aware  that  it  ever  has  been  held  to  be  an  error  of 
law  to  refuse.  It  is  said  that  there  was  no  objection  by  the 
plaintiff  to  the  admission  of  the  deed  as  evidence  in  the  case 
generally,  and  it  is  true  that  the  record  does  not  show  that 
there  was.  But  the  plaintiff  having  succeeded  in  the  action 
the  record  on  appeal  was  made  up  by  the  defendants  and  would 
not  contain  the  objections  of  the  successful  party.  The  plain- 
tiff's counsel  insisted  upon  the  argument  that  the  application 
to  open  the  case  was  opposed  by  him,  and  when  the  deed  was 
offered  it  was  objected  to,  and  he  supports  this  position  by  his 
affidavit.  "While  we  are  bound  by  the  record  as  made  up 
and  certified,  it  can  reasonably  be  inferred  from  the  language 
of  the  order  and  from  the  subsequent  proceedings,  that  the 
plaintiff  objected  on  some  ground  to  the  admission  of  the 
deed.  The  defendants  cannot,  under  the  circumstances,  now 
be  permitted  to  question  the  ruling  of  the  referee,  upon  the 
ground  that  it  was  made  upon  his  own  motion  and  not  in 
response  to  an  objection  on  the  part  of  the  plaintiff,  unless  the 
record  affirmatively  shows  that  such  was  the  fact.  "We  have 
no  right,  under  the  circumstances,  to  say  that  the  referee  acted 
upon  his  own  motion  merely  because  the  record  does  not  con- 
tain the  statement  that  an  objection  was  made.  .  The  mere 
fact  that  the  record  is  silent  concerning  an  objection  from  the 
successf ul  party,  does  not  enable  the  defendants  to  allege  legal 
error  with  respect  to  a  ruling  of  the  referee,  on  the  ground 
that  the  question  was  not  raised  for  his  decision  in  the  usual 
and  proper  way. 

The  decision  of  the  referee,  restricting  the  effect  of  the 
deed  as  evidence  to  the  question  of  value,  was  not  only  within 
his  power,  but  was  in  fact  not  unjust  or  prejudicial  to  the 
defendants.  The  action  was  commenced  in  1890  and  the  issues 
had  been  joined  nearly  three  years  before  the  plaintiff  executed 
the  deed.  In  actions  of  this  character,  relating  to  real  prop- 
erty in  the  city  of  New  York,  where  many  years  must  elapse 
before  final  judgment,  it  must  frequently  happen  that  the 
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plaintiffs  title  is  changed  before  or  after  judgment  by  con- 
veyance, death,  legal  process  or  by  some  of  the  various  methods 
by  which  title  is  transferred.  When,  as  in  this  case,  the  change 
is  made  during  the  pendency  of  the  action,  and  the  new  owner 
has  notice  of  its  pendency,  it  is  by  no  means  certain  that  the 
continuance  to  final  judgment  in  the  name  of  his  grantor  will 
not  bind  him  and  protect  the  defendants.  (McGean  v.  Met  El. 
Ry.  Co.,  133  N.  Y.  9 ;  Styles  v.  Fuller,  101  N.  Y.  622.)  But 
entirely  apart  from  that  question,  the  judgment  in  this  case 
contains  provisions  which  afford  adequate  protection  to  the 
defendants.  They  are  permitted  by  the  judgment  to 
acquire  title  to  the  easements  upon  payment  of  the  fee  dam- 
age, that  is  to  say,  $1,000  within  ninety  days  after  notice  of 
entry  of  judgment,  and  upon  tender  of  that  sum  and  inter- 
est to  the  plaintiff  the  defendants  are  entitled  to  a  grant 
from  the  plaintiff,  and  all  persons  having  an  interest  in  or  lien 
upon  the  premises,  and  in  the  meantime  no  injunction  can  issue. 
So  that  the  defendants  could  not  be  enjoined  or  injured  in  any 
way  if  they  elected  to  demand  from  the  plaintiff  a  grant  of  the ' 
easements  in  which  his  grantee  must  join  upon  tqrider  or  pay- 
ment of  the  value,  as  determined  by  the  court  in  the  action. 
There  were  so  many  methods  open  to  the  defendants  in  order  to 
protect  themselves  from  another  action  by  the  plaintiffs  grantee 
that  this  feature  of  the  case  cannot  be  regarded  as  very  import- 
ant. The  plaintiff  was  bound  to  make  a  case  for  an  injunc- 
tion, and  that  involved  proof  of  title.  Such  proof  was  given, 
and  the  referee  found  that  he  had  the  title  at  the  date  of  the 
report,  and  unless  the  referee  was  bound  as  matter  of  law  to 
open  the  case  after  the  close  of  the  proofs,  in  order  to  permit 
the  defendants  to  show  that  this  fact  was  otherwise  in  conse- 
quence of  something  that  took  place  subsequent  to  the  trial, 
these  findings  cannot  be  assailed.  In  an  action  of  this  charac- 
ter, when  the  defendant  seeks  to  defeat  the  right*by  means  of 
some  change  in  the  title  which  has  occurred  in  the  final  stages 
of  the  litigation,  that  cannot  affect  the  ultimate  liability,  and 
from  which  the  defendant  has  adequate  protection,  the  court 
44 
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or  a  referee  is  justified  in  holding  it  to  strict  practice.  The 
action  of  the  referee  was  within  his  powers,  and  was  not,  we 
think,  unjust  or  unreasonable. 

With  respect  to  the  defendants'  appeal,  the  only  point 
necessary  to  notice  is  based  upon  an  exception  taken  to  a 
ruling  of  the  referee,  excluding  the  testimony  of  a  witness,  who 
had  once  owned  the  premises  in  suit,  as  to  rents  received  from 
the  property  while  he  owned  it.  It  appeared  that  the  rents 
were  collected  through  an  agent,  and  that  the  witness  did  not 
collect  or  fix  them  himself,  the  premises  having  been  rented 
when  he  purchased  the  property.  There  was  no  reason  given 
for  failing  to  call  the  agent,  who  had  personal  knowledge  in 
regard  to  the  transaction.  In  the  nature  of  things,  the  knowl- 
edge of  the  owner,  who  was  called,  must  in  some  degree,  at 
least,  have  been  based  on  information  from  the  agent,  and 
hence  was  not  the  best  evidence  of  the  f actN  Under  these  cir- 
cumstances, we  cannot  say  that  the  ruling  of  the  referee  was 
legal  error  which  requires  a  reversal  of  the  judgment.  So  the 
judgment  should  be  affirmed  on  the  defendants'  appeal. 

The  judgment  of  the  General  Term  should  be  reversed  on 
the  plaintiff's  appeal,  and  that  entered  on  the  report  of  the 
referee  affirmed,  with  costs  in  all  courts. 

The  judgment  may  be  amended  by  inserting  an  additional 
clause  to  the  effect  that  before  enforcing  it  the  plaintiff  shall 
tender  to  the  defendants  a  conveyance  of  the  easements  from 
the  grantee  in  the  deed  above  mentioned  and  described. 

All  concur. 

Judgment  accordingly. 
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Hugh  O'Reilly  et  al.,  as  Executors,  etc.,  Appellants,  v.  The     U9  173j 
New  York  Elevated  Railroad  Company  and  The  Man-     i  us  M7\ 
hattan  Railway  Company,  Respondents.  idl??-^T« 

1.  Elevated  Railroad  —  Injunction  —  Absence  op  Actual  Dam-  e  75  ^Si2$o 
age.    An  injunction  against  the  operation  of  an  elevated  railroad,  con-  e  ™  ADi261 

structed  in  a  public  street  in  the  city  of  New  York  by  authority  of  law,  

should  not  be  granted  at  the  suit  of  an  abutting  owner,  on  proof  of  the 

wrongful  appropriation  of  the  appurtenant  easements  of  light,  air  and 
access,  when  the  plaintiff  fails  to  show  any  substantial  monetary  dam- 
age to  his  property,  or  loss  suffered,  by  reason  of  the  defendants'  acts 
but  it  appears  that  by  reason  of  the  presence  and  operation  of  the  elevated 
railroad  in  the  street  the  value  of  the  plaintiff's  property  has  increased 
and  that  it  has  shared  equally  with  all  the  property  in  the  vicinity  in  the 
general  increase  of  values. 

2.  Denial  op  Injunction  —  Property  Rights  in  Easements.  The 
dismissal,  on  failure  to  prove  substantial  monetary  damage,  of  a  com- 
plaint seeking  to  enjoin  the  operation  of  an  elevated  street  railroad,  on 
the  ground  of  the  wrongful  appropriation  of  easements  appurtenant  to 
abutting  private  property,  is  not  open  to  the  objection  that  the  continued 
tortious  acts  will  eventually  give  the  defendant  company  title  to  the 
property  rights  wrongfully  appropriated,  when  the  judgment  states  that 
it  is  without  prejudice  to  the  right  of  the  plaintiff  to  bring  such  action  as 
he  may  thereafter  be  advised,  based  upon  facts  not  inconsistent  with  those 
therein  adjudged. 

Owning  v.  Troy  Iron  &  tfail  Factory  (40  N.  Y.  191)  and  Smith  v.  City 
qf  Rochester  (38  Hun,  612),  distinguished. 
Reported  below,  76  Hun,  288. 

(Argued  January  28,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  February  23,  1894,  which  affirmed  a  judgment 
in  favor  of  defendants  dismissing  the  complaint  entered  upon 
the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

JEdward  W.  S.  Johnston  for  appellants.  Proof  by  the 
plaintiffs  of  an  absolute  money  loss  by  reason  of  the  acts  of 
the  defendants  in  cases  of  this  character  is  not  necessary  in 
order  to  secure  injunctive  relief.     (Campbell  v.  Seaman,  63 
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N.  Y.  568;  B.  L.  Co.  v.  S.  <k  P.  P.  Co.,  135  N.  Y.  209; 
Comer  v.  Hockey,  73  Hun,  238 ;  Maitland  v.  M.  B.  Co.,  9 
Misc.  Rep.  616 ;  Wilson  v.  N.  Y  E  B.  R.  Co.,  9  Misc. 
Rep.  657;  Smith  v.  City  of  Rochester,  38  Hun,  614;  Corn- 
ing v.T.I.db  IT.  Factory,  40  K  Y.  191 ;  B.  &  P.  R.  B. 
Co.  v.  F  B.  Church,  108  U.  S.  317;  P.  G.  Co.  v.  C.  G.  Co., 
89  K  Y.  497 ;  Knox  v.  M.  E.  B.  B.  Co.,  58  Hun,  518 ;  128 
K  Y.  625  ;  E,  etc.,  Co.  v.  B.,  etc.,  B.  B.  Co.,  20  Barb.  644; 
Wartman  v.  Swindell,  L.  R.  [18  App.  45] ;  S.  B.  Co.  v.  A., 
etc.,  B.  B.  Co.,  5  Hill,  175 ;  Carpenters'  Case,  8  Coke,  432; 
Wheeloch  v.  Noonan,  108  N.  Y.  183 ;  Meyer  v.  Phillips,  97 
K  Y.  485 ;  Dunsbach  v.  Hollister,  49  N.  Y.  352 ;  Schuyler 
v.  Curtis,  40  N.  Y.  S.  R.  289;  Wright  v.  S.  B.  & 
N.  Y.  B.  B.^Co.,  23  K  Y.  S.  R.  78;  Gifford 
v.  B.  Hospital,  17  N.  Y.  S.  R.  886;  Chrystie  v. 
Shanhey,  12  K  Y.  S.  R.  658 ;  Forster  v.  City  of  Buffalo, 
64  How.  Pr.  127;  Caro  y.M.  F.  B.  Co.,  14  J.  &  S.  138; 
Kelk  v.  Pearson,  L.  R.  [6  Ch.]  809 ;  FweU  v.  Greenwood, 
26  Iowa,  377 ;  Goodson  v.  Bichardson,  L.  R.  [9  Ch.  D.]  221 ; 
Dance  v.  Goldingham,  L.  R.  [8  Ch.  App.]  902 ;  Jacomb  v. 
Knight,  3  De  G.,  J.  &  S.  533 ;  Wells  v.  Attenbrough,  24  L 
T.  312;  Bradley  v.  Pharr,  L.  R.  [19  App.]  647;  Hart  v. 
Buckner,  54  Fed.  Rep.  925.)  The  finding  of  the  referee, 
that  the  defendant's  road  was  constructed  under  authority  of 
law,  and  that  the  easements  taken  are  of  nominal  value,  does 
not  distinguish  the  case  at  bar  from  Smith  v.  City  of  Boches- 
tei\  or  Corning  v.  Troy  Iron  &  Nail  Factory  {supra).  (See 
Pappenheim  v.  M.  F.  B.  Co.,  128  N.Y.  436 ;  Galway  v.  M.  E 
B.  Co.,  128  K  Y.  145 ;  Thompson  v.  M.  B.  Co.,  130  N.  Y.  360 ; 
Eds  v.  A.  T.  &  T  Co.,  143  N.  Y.  139.)  The  judgment 
appealed  from  cannot  be  sustained  on  the  ground  that  the 
public  convenience  or  that  public  policy  is  involved,  because 
the  form  of  the  injunction  can  clearly  protect  the  public  con- 
venience and  obviate  any  question  of  public  policy  involved 
in  the  case.  An  injunction  should  have  been  granted.  (Blu- 
menthal  v.  N.  Y.  El.  B.  B.  Co.,  42  N.  Y.  S.  R.  683 ;  Glover 
v.  M.  B.  Co.,  19  J.  &  S.  1 ;  Eno  v.  M.  R  B.  Co.,  24  J.  &  S. 
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313 ;  Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424 ;  Hawley  v. 
Cramer,  4  Cow.  718 ;  Matthews  v.  D.  &  H.  C.  Co.,  20  Hun, 
437 ;  Corning  v.  T  L  <&  IT.  Co.,  39  Barb.  311 ;  40  N.  Y.  191 ; 
Handly  v.  Watterson,  19  S.  E.  Eep.  536 ;  Gale  v.  Gale,  15 
N.  Y.  S.  E.  644 ;  1  Story's  Eq.  Jnr.  §§  64,  709 ;  Miller  v. 
McCan,  7  Paige,  451 ;  Taylor  v.  Taylor,  43  N.  Y.  578 ; 
Beach  v.  Cook,  28  N.  Y.  508 ;  Sutherland  v.  Rose,  47  Barb. 
144;  Lynch  v.  i?.  i?.  Co.,  128  N.  Y.  68  ;  M.  A.  B.  Church 
v.  0.  8.  B.  Church,  73  N.  Y.  95 ;  Crump  v.  Ingersoll,  47 
Minn.  179.)  The  conrt  erred  in  not  granting  an  injunction 
unless  the  defendants  within  a  reasonable  time  acquired  the 
title  to  these  easements  appropriated  by  them  from  the  plain- 
tiffs. {Smith  v.  City  of  Rochester,  38  Hun,  614 ;  Goldsmid 
v.  Commissioners,  L.  E.  [1  Eq.]  160,  169  ;  Foster  v..  City  of 
Buffalo,  64  How.  Pr.  127,  132 ;  Cornwall  v.  Sachs,  69  Hun, 
283;  Tollman  v.  M.  E  R.  R.  Co.,  121  K  Y.  125 ;  Mackey 
v.  Scottish  Society,  L.  E.  [10  Eq.]  114 ;  Stokes  v.  City  Offices 
Co.,  2  Hem.  &  M.  650 ;  Blumenthal  v.  N.  Y.  El.  R.  R.  Co. 
42  K  Y.  S.  E.  6S3 ;  Stroub  v.  M.  R.  Co.,  39  N.  Y.  S.  E. 
378;  McElroy  v.  Kansas  City,  21  Fed.  Eep.  257;  Code  Civ. 
Pro.  §§  3359,  3369,  3371,  3373;  Galway  v.M.  E.  R.  Co., 
128  N.  Y.  149 ;  Pond  v.  M.  E  R.  Co.,  112  N.  Y.  186  ;  Wil- 
liams v.  B.  E  R.  R.  Co.,  126  N.  Y.  100  ;  Blumenthal  v.  N. 
T.  El.  R.  R.  Co.,  137  N.  Y.  559.)  Plaintiffs  were  entitled 
to  an  injunction  to  prevent  a  multiplicity  of  actions,  and  to 
prevent  a  continuing  trespass,  which  is  threatened  by  the 
trespassers  to  be  of  a  perpetual  nature,  and  which  will  result 
in  the  destruction  of  the  plaintiffs'  substantial  rights  of  prop- 
erty. (High  on  Injunc.  §§  852,  860  ;  Williams  v.  N.  Y.  C. 
R.  R.  Co.,  16  K  Y.  Ill ;  Johnson  v.  City  of  Rochester,  13 
Hun,  255 ;  M.  <&  H.  R.  R.  Co.  v.  Artcher,  6  Paige,  83 ;  P. 
C.  Co.  v.  D.  <&  H.  C.  Co.,  31  N.  Y.  91 ;  Crooker  v.  Bragg, 
10  Wend.  266 ;  Meyer  v.  Phillips,  97  K  Y.  485 ;  Galway 
v.  M.  E.  R.  Co.,  128  N.  Y.  132;  Baron  v.  Korn,  51  Hun, 
401;  Pappenheim  v.  M.  E  R.  Co.,  128  N.  Y.  436;  Hen- 
derson v.  N.  Y.  C.  R.  R.  Co.,  78  K  Y.  434  ;  Ireland  v.  M. 
E.  R.  R.  Co.,  20  J.  &  S.  451 ;  Madge  v.  Salisbury,  110  N. 
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Y.  413 ;  Clowes  v.  S.  P.  W.  Co.,  L.  E.  [8  Ck]  125 ;  Walters 
v.  McElroy,  151  Penn.  St.  549 ;  N.  M.  Co.  v.  C.  <&  W.  M. 
R.  Co.,  64  Mich.  114;  Wilson  v.  City  of  Mineral  Point,  39 
Wis.  160 ;  Messenger  v.  M.  R.  Co.,  129  N.  Y.  502.) 

Reuben  Leslie  Maynard  for  respondents.  An  equity  court 
is  not  compelled  to  issue  an  injunction  which  would  afflict  the 
defendants  with  irreparable  loss  and  occasion  the  public 
immeasurable  inconvenience,  solely  upon  proof  of  a  mere 
technical  trespass  which  has  not  resulted  in  substantial 
pecuniary  damage  to  the  plaintiffs.  {Newman  v.  M.  E.  R.  Co., 
118  N.  Y.  618;  Lynch  v.  M.  E.  R.  Co.,  129  N.  Y.  274; 
Shepard  v.  M.  R.  Co.,  117  N.  Y.  442 ;  McGean  v.  M.  E.  R. 
Co.,  133  N.  Y.  9, 13 ;  Arnold  v.  AngeU,  62  N.  Y.  508;  Brush 
v.  M.  E.  R.  Co.,  44  N.  Y.  S.  E.  Ill ;  Bookman  v.  iVr.  Y. 
E.  R.  R.  Co.,  147  K  Y.  304 ;  Gray  v.  M.  E  R.  Co.,  128 
N.  Y.  499 ;  Bohm  v.  M.  E  R.  Co.,  129  K  Y.  576 ;  Brush 
v.  M.  E  R.  Co.,  26  Abb.  [N.  C-]  73,  80 ;  Purdy  v.  M.  E 
R.  Co.,  36  N.  Y.  S.  E.  45 ;  Becker  v.  M.  E  R.  Co.,  131  K  Y. 
509 ;  Story  v.  IT.  Y.  E  R.  Co.,  90  N.  Y.  167 ;  Boyle  v.  M.  E 
R.  Co.,  136  N.  Y.  505,  511  ;  People  v.  Canal  Board,  55  N. 
Y.  390,  397;  Genet  v.  2>.  A  H.  C.  Co.,  122  K  Y.  505,  529; 
Jft><>™  v.  B.  E.  R.  Co.,  108  N.  Y.  98 ;  3  Pom.  Eq.  Juris. 
1338,  1347 ;  1  High  on  Injunctions  [3d  ed.],  9 ;  T.  dk  B.  R. 
R.  Co.  v.  B.  &  II.  T.  R.  Co.,  86  N.  Y.  107;  Wheelockv. 
Noonan,  108  N.  Y.  179 ;  Williams  v.  N.  Y.  C.  R.  R.  Co.,  16 
K  Y.  97,  111 ;  Campbell  v.  Seaman,  63  N.  Y.  568,  584,586; 
Sutro  v.  E  R.  Co.,  137  K  Y.  592 ;  Cockey  v.  Carroll,  4  Md. 
Ch.  344;  Atty.-Genl.  v.  Gee,  L.  E.  [10  Eq.]  136  ;  Sargent  v. 
George,  56  Vt.  627 ;  MacLaury  v.  Hart,  121  N.  Y.  636 ;  J/or- 
^#7&  v.  C7ty  #/*  Binghamton,  102  N.  Y.  504 ;  Thomas  v.  Jf. 
Jf.  P.  Union,  121  N.  Y.  45 ;  O'Reilly  v.  2\T.  Y.  E.  R.  R. 
Co.,  76  Hun,  283.)  In  denying  the  plaintiff's  prayer  for 
injunctive  relief  without  costs  no  error  was  committed. 
{Law  v.  McDonald,  9  Hun,  26;  Gourley  v.  Campbell, 
66  N.  Y.  169,  175;  Provost  v.  Provost,  70  N.  Y.  141; 
Taxjlor  v.  Root,  48  JST.  Y.  687 ;  Morris  v.  Wheeler,  45  N. 
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Y.  708;  Pratt  v.  BamsdeU,  16  How.  Pr.  59;  Barton  v. 
Cleveland,  16  How.  Pr.  364;  Lossee  v.  Ellis,  13  Hun,  655 ; 
Black  v.  O'Brien,  23  Hun,  82 ;  Bookman  v.  N.  Y.  E.  B. 
B.  Co.,  147-K  Y.  304.) 

Gkay,  J.  This  is  one  of  the  many  actions  which  have  been 
brought  against  the  elevated  railway  companies  in  New  York 
city,  in  which  the  complainants  seek  the  equitable  interference 
of  the  court,  to  restrain  the  defendants  from  operating  their 
railway  in  front  of  their  premises.  The  demand  for  this 
equitable  relief,  in  the  present  case,  relates  to  property  upon 
Ninth  avenue  and  proceeds  upon  allegations  of  interference 
by  the  defendants  with  the  plaintiffs'  enjoyment  of  the  ease- 
ments of  light,  air  and  access  appurtenant  to  their  abutting 
property.  The  complaint  charges  that  by  reason  of  the  unlaw- 
ful and  injurious  acts  of  the  defendants  the  rental  value  of  the 
premises  has  been  depreciated,  to  the  extent  of  $1,000  a  year, 
since  the  constructipn  of  the  road,  and  that  the  market  value 
thereof  has  been  diminished  not  less  than  $10,000  ;  wherefore 
judgment  is  asked  for  past  damages  at  the  rate  of  $1,000  a 
year  and  that,  if  the  defendants  be  permitted  to  continue  the 
operation  of  their  road  through  Ninth  avenue,  in  front  of 
their  premises,  it  shall  be  upon  condition  that  they  pay 
for  the  value  of  the  rights  and  easements  taken,  at  least, 
the  sum  of  $10,000,  as  adequate  compensation  therefor.  The 
case  comes  to  us  upon  the  judgment  roll  and  without  the 
evidence. 

The  referee,  before  whom  the  trial  was  had,  found  all  the 
facts  in  favor  of  the  plaintiffs,  which  related  to  the  discomfort 
and  the  annoyance  incidental  to  the  operation  of  the  defend- 
ants' road  in  the  deprivation  of  the  beneficial  use  and  enjoy- 
ment of  the  easements  of  light,  air  and  access ;  but  he  also 
found  it  to  be  the  fact,  that  a  general  benefit  had  been  pro- 
duced by  the  presence  of  the  railway,  in  which  the  plaintiffs' 
property  participated,  and  that  the  fee  value  of  their  property 
had  increased  since  the  construction  of  the  road  and  was  of 
greater  value,  to  the  extent  of,  at  least,  $8,000,  than  at  any 


1 


352  O'Reilly  v.  N.  Y.  Elevated  R.  R.  Co.  [Feb., 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  148. 

time  prior  to  the  construction  of  the  railway.  He  found  that 
"  there  has  been  no  disparity  between  the  rate  of  increase  in 
value  experienced  by  the  property  in  question  and  other 
property  in  the  vicinity  of  the  line  of  the  elevated  road,  as 
would  justify  the  conclusion  that  the  property  in  question  had 
failed  to  share  in  the  general  increase  of  values  which  is  shown 
to  have  taken  place  in  respect  of  all  real  estate  in  that  vicin- 
ity." Finding  that  the  plaintiffs  hpd  failed  to  show  that  the 
fee  or  rental  value  of  the  premises  had  been  diminished  by 
the  acts  of  the  defendants,  he  found  the  value  of  the  easements 
taken,  or  interfered  with,  to  be  the  sum  of  six  cents,  or  nominal 
merely.  His  legal  conclusions  were,  also,  favorable  to  the 
plaintiffs,  to  the  extent  that  he  found  that  their  right  to  an 
unimpaired  enjoyment  of  the  easements  was  a  substantial 
right  of  property  and  that  the  authority  of  the  defendants  to 
construct  and  operate  their  railway  did  not  exempt  them  from 
the  same  measure  of  liability  for  damages,  as  would  attend  a 
totally  unauthorized  erection  and  operation  of  such  a  struc- 
ture. He  even  found  that,  even  though  no  diminution  in  the 
money  value  of  the  premises  was  shown,  equity  may  forbid 
the  continuance  by  the  defendants  of  their  interference  with 
the  appurtenant  easements.  His  determination,  however,  was 
that,  though  the  plaintiffs  had  shown  title  to  the  property  in 
question  and  to  the  easements  of  light,  air  and  access  appur- 
tenant thereto  and  though  the  defendants  had  appropriated 
such  easements  without  the  sanction  of  the  plaintiffs  and 
without  having  made  compensation  therefor,  yet,  as  the 
plaintiffs  had  failed  to  show  that  any  substantial  loss  had 
resulted  to  them,  or  that  other  than  nominal  damages  had  been 
suffered,  and  because  it  appeared  that  to  grant  the  equitable 
relief  prayed  for  would  involve  serious  public  inconvenience, 
judgment  should  be  directed  dismissing  the  complaint ;  "  but 
without  prejudice  to  the  right  of  the  plaintiffs  to  bring  such 
action  as  they  may  hereafter  be  advised,  based  upon  facts  not 
inconsistent  with  those  herein  adjudged." 

Thus  equitable  relief  by  way  of  injunction  was  refused  to 
the  plaintiffs  in  the  court  below,  upon  the  ground  that,  not- 
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withstanding  the  defendants  had  interfered  with  the  easements 
in  the  street  which  were  appurtenant  to  the  abutting  property 
and,  to  the  extent  of  that  interference,  were  quasi  trespassers 
upon  the  plaintiffs'  rights,  nevertheless,  as  the  benefits  result- 
ing to  the  property  from  the  presence  and  operation  of  the 
elevated  railway  had  greatly  enhanced  its  value,  and  in  equal 
measure  with  other  property  in  the  vicinity,  off  of  the  line  of 
the  railroad,  the  trespass  was  but  technical  and  only  nominal 
damages  of  six  cents  should  be  allowed. 

The  contention  of  the  appellants  is  that  proof  of  a  monetary 
damage  is  not  necessary  and  that  the  court  may  not,  and  must 
not,  refuse  an  injunction,  where  substantial  rights  of  property 
are  invaded  ;  even  if  the  damage  to  those  property  rights  can- 
not be  measured  by  a  money  standard.  We  cannot  approve 
of  that  proposition,  as  applicable  to  the  present  case,  without 
being  in  conflict  with  the  authority  of  our  previous  decisions, 
as  well  as  with  what  I  believe  to  be  the  sound  equitable 
principle.  However  plausible  the  argument  which  is  advanced 
and  which  rests  upon  the  general  notion  that  the  right  to 
the  injunction  is  not  to  be  determined  by  the  extent  of  the 
damage,  I  think  that,  where  the  gist  of  the  action  is  an  actual 
damage  suffered  by  property,  it  must  be  proved  as  a  fact  in 
the  case ;  or,  else,  the  court  is  at  liberty  to  disregard  the  mere 
technical  trespass  and  to  refuse  its  writ  of  injunction.  It  is 
true  that  the  discretion  of  a  court  of  equity  is  not  to  be  arbi- 
trarily exercised  and  that  it  should  be  regulated  upon  grounds 
that  make  it  judicial ;  but  there  is  neither  a  feature  in  this 
case  which  appeals  to  the  conscience  of  a  court  of  equity, 
nor  one  which  compels  the  application  of  the  equitable  prin- 
ciple of  interference.  There  are,  of  course,  the  facts  that  the 
defendants  have  come  into  the  street  and  that  they  have 
appropriated  certain  easements  appurtenant  to  the  abutting 
property,  without  making  compensation  therefor,  or  offering 
to  do  so;  but  the  trespass  (to  use  a  term  now  somewhat 
commonly  applied  to  these  invasions  of  easements)  was  merely 
technically  such  and  caused  no  actual  damage. 
45 
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Equitable  relief  by  way  of  injunction  in  cases  of  trespass 
may  often  depend  for  its  award  upon  the  nature  of  the  par- 
ticular case.  In  such  cases  the  court  must  look  into  them  to 
see  if  a  strong  case  of  actual  and  irreparable  mischief  is  pre- 
sented and  if  the  circumstances  justify  equitable  interference. 
In  Jerome  v.  Ho88y  (7  John.  Ch.  315),  Chancellor  Kent  con- 
sidered at  some  length  the  practice  of  granting  injunctions 
in  trespass  and  reached  conclusions  which  are  valuable  enough 
to  be  referred  to  here.  Adverting  to  the  sufficiency,  in 
ordinary  cases,  of  the  common-law  remedy  by  action,  he  says: 
*"  I  do  not  think  it  advisable,  upon  any  principle  of  justice  or 
policy,  to  introduce  the  chancery  remedy  as  its  substitute, 
except  in  strong  and  aggravated  instances  of  trespass,  which 
go  to  the  destruction  of  the  inheritance,  or  where  the  mis- 
chief is  remediless."  He  declares  this  to  be  the  English  doc- 
trine, in  conformity  with  which  the  court  had  pro- 
ceeded, and  he  says :  "  I  do  not  know  a  case  in  which  an 
injunction  has  been  granted  to  restrain  a  trespasser, 
merely  because  he  was  a  trespasser,  without  showing 
that  the  property  itself  was  of  peculiar  value,  and  could  not 
well  admit  of  due  recompense,  and  would  be  destroyed  by 
repeated  acts  of  trespass."  He  sums  up  the  results  of  the 
decisions  in  England  and  in  this  state  as  follows :  "  These  cases 
all  show  that,  in  respect  to  acts  of  trespass  committed  upon 
land,  even  by  persons  in  a  public  trust,  under  color  of  law,  the 
court  has  not  interfered  by  injunction,  unless  where  the  tres- 
pass was  permanent,  as  well  as  grievous,  or  went  to  destroy 
the  value  of  the  property  to  the  owner.  It  is  not  sufficient 
that  the  act  be  simply  per  se  a  trespass  ;  but  it  must  be  a  case 
of  mischief  and  of  irreparable  ruin  to  the  property,  in  the  char- 
acter in  which  it  has  been  enjoyed."  In  Kerlin  v.  West  (4 
N".  J.  Eq.  449),  the  chancellor  of  New  Jersey,  citing  Jerome 
v,  Hos82  observed :  "  I  am  satisfied  that  the  court  of  chan- 
cery should  not  interfere  in  a  case  of  naked  trespass  where 
there  is  a  full  remedy  at  law."  In  T.  &  B.  i?.  R.  Co.  v.  Bn 
JLT.&'W.  It.  Co.,  (86  K  Y.  at  p.  123),  Daotorth,  J., 
observed  that  trespass  alone  will  not  authorize  the  interference 
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of  a  court  of  equity,  and  quotes  from  Chancellor  Kent's 
opinion  in  Jerome  v.  Ross  {supra)  upon  the  proposition  that 
where  damages  are  nominal,  the  court  should  not  assume  cog- 
nizance of  the  trespass  and  lay  the  interdict  of  an  injunction. 
In  all  the  cases,  which  have  come  before  the  court  in  the  course 
of  this  elevated  railway  litigation,  the  complainants,  where  they 
have  been  awarded  judgment  in  their  favor,  have  recovered 
upon  the  theory  that  the  defendants'  acts  were  causing  an 
injury  through  an  invasion  of  certain  property  rights  in  the 
street  and,  because  the  trespass  was  a  continuing  one,  the  court 
interfered  to  restrain  it,  in  order  to  prevent  irreparable  injury 
and  a  multiplicity  of  suits.  The  action  has  always  been 
regarded  as  one  for  the  recovery^  of  damages  to  the  complain- 
ant's property,  however  equitable  in  its  form.  Allegations  of 
damage  are  not  necessary,  in  the  sense  that  the  amount  which 
the  plaintiff  should  recover  enters  into  the  determination  of 
the  right  to  the  equitable  relief ;  but  they  are  necessary  in  order 
that  the  court  may  determine  whether,  as  alleged  and  shown, 
they  are  of  such  substance  as  to  warrant  the  equitable  inter- 
vention of  the  court.  (Gray  v.  Manhattan  Railway  Co., 
128  N.  Y.  499 ;  Shepard  v.  The  Same,  131  K  Y.  215.)  In 
the  former  case  it  was  said  in  the  opinion,  upon  the  question 
of  the  materiality  of  the  damage :  "  Unless  the  court  had 
found  it  to  be  substantial,  it  could,  in  the  exercise  of  its  dis- 
cretion, have  withheld  the  injunction  and  left  the  plaintiff  to 
his  remedy  at  law.  An  equity  court  is  not  bound  to  issue  an 
injunction,  where  it  will  produce  great  public  or  private  mis- 
chief, merely  for  the  purpose  of  protecting  a  technical  or 
unsubstantial  right."  A  number  of  authorities  might  be 
adduced  in  support  of  that  proposition ;  but  it  is  too  evident 
to  require  it  to  be  done.  In  Hunter  v.  The  Manhattan  Hall- 
way Company  (141  K".  Y.  281),  it  was  observed :  "  The  ques- 
tion for  the  tribunal  in  each  case  is,  whether,  by  the  construc- 
tion and  operation  of  the  elevated  railroad,  there  has  been  an 
intrusion  upon  the  complainant's  property  rights,  to  his  actual 
prejudice  and  damage."  In  Doyle  v.  Tho  Metropolitan  EL 
Railway  Company  (136  N.  Y.  505),  it  was  said  :  "  The  proof  of 
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damages  was  an  indispensable  element  of  the  plaintiff's  case, 
as  it  cannot  be  supposed  that  a  court  of  equity  would  enter- 
tain jurisdiction  to  restrain  a  trespass,  that  was  not  shown  to 
have  produced  any  damage  or  loss  to  the  plaintiff,"  Quite 
recently,  in  Bookman  v.  JV.  Y.  Elevated  Railroad  Company 
(147  N.  Y.  298),  it  was  held  that  the  decree  recovered  by  the 
plaintiffs  was  erroneous,  in  view  of  the  fact  that  the  finding, 
that  the  plaintiff's  property  was  injured  by  the  railroad  over 
and  above  all  benefits  conferred,  was  wholly  unsupported  by 
the  proof.  The  theory  adopted  in  that  case  by  the  court  in  its 
decision  was,  practically,  that  if  benefits  only  are  shown  to 
have  been  caused,  as  the  result  of  the  construction  and  opera- 
tion of  the  elevated  railway,  the  complainants  are  without 
right  to  equitable  relief,  as  well  as  not  entitled  to  any  award 
of  damages. 

In  this  class  of  litigation,  in  which  the  court  has  been 
engaged  for  a  number  of  years,  it  not  only  has  never  been 
assumed  that  a  complainant  against  the  elevated  railway  com- 
panies might  recover  a  judgment  for  equitable  relief  by  way 
of  injunction,  upon  the  mere  basis  of  the  unlawful  intrusion 
by  the  elevated  railway  companies  upon  his  easemtents  in  the 
street,  without  proof  of  actual  damage  sustained ;  but  it  has 
been  frequently  held,  as  shown  by  the  cases  above  refer- 
red to,  that  there  must  be  proof  of  a  substantial  damage  to 
the  plaintiff's  property  to  warrant  the  granting  of  the  equi- 
table relief  demanded.  It  is  perfectly  true  that  the  defendants 
are  quasi  trespassers  with  respect  to  the  plaintiffs'  easements 
in  the  street  in  front  of  their  property.  But,  so  far  from  the 
trespass  being  shown  to  be  destructive  of  the  value  of  their 
estate,  or  to  have  inflicted  an  irreparable  injury,  the  proof  is 
that  the  value  of  the  property  has  been  greatly  enhanced  and 
that  it  has  shared  equally  in  the  general  rise  of  value.  There- 
fore, the  only  ground  for  the  claim  of  the  plaintiffs,  that  they 
are  entitled  to  equitable  relief ,  is  in  the  mere  fact  that  the 
defendants  have  invaded  their  rights  in  the  public  street, 
without  their  consent  and  without  having  first  condemned  the 
same  by  an  exercise  of  the  right  of  eminent  domain.    It  must 
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be  borne  in  mind,  however,  that  the  defendants,  in  occupying 
I  the  street  with  their  structure  and  in  operating  a  railroad  there- 

f  upon,  were  carrying  out  the  provisions  of  their  charter  and 

|  were  subserving  the  public  interest  and  convenience ;  as  all 

!  corporations  of  a  public,  or  quasi  public,  nature  are  presumed 

to  do.  I  do  not  mean  to  say,  because  they  are  in  the  street  by 
authority  of  law,  that  that  protects  them  against  the  conse- 
quences of  their  acts,  when  in  invasion  of  those  private  rights 
which  are  secured  to  property  owners.  But  it  seems  to  me  to 
be  perfectly  clear  that  the  court,  when  appealed  to  by  the 
property  owner  to  enjoin  the  operation  by  the  corporation  of  its 
franchise^  upon  the  ground  that  certain  easements  have  been 
invaded,  will  consider  the  fact  that  the  corporation  is  there 
for  the  public  convenience  and  is  executing  a  quasi  public 
work,  and,  if  it  finds  that  no  injury  is  in  truth  inflicted  and 
that  the  property  owner  has  suffered  no  actual  damage,  it  may 
and  should  refuse  to  grant  the  relief  prayed  for.  A  court  of 
equity  has  a  certain  latitude  in  the  exercke  of  its  great  power 
and  under  no  authority  or  rule,  with  which  I  am  acquainted, 
is  it  compelled  to  grant  an  injunction  in  a  case  like  the 
present  one ;  which  belongs  to  a  peculiar  class  and  is  governed 
by  a  doctrine  of  recent  growth  in  the  courts.  The  court  recog- 
nizes the  fact  that  the  defendants  had  the  right  to  appropriate 
the  street  easements  by  condemnation  proceedings  and,  hence, 
when  appealed  to,  to  enjoin  them  from  operating  their  fran- 
chises, it  looks  into  the  question  of  the  substantial  nature  of 
the  damage  alleged  to  have  been  done  to  the  property,  or 
of  the  loss  suffered  by  the  owner.  If  it  is  found  to  be 
such,  then  the  court  proceeds  in  the  matter  as  though  the 
proceeding  was  one  to  condemn  to  the  defendants'  uses  the 
property  appropriated,  and,  having  ascertained  the  value  of 
the  property,  it  suspends  the  decree,  which  it  finds  the  plain- 
tiff is  entitled  to  to  restrain  the  continuance  of  the  defend- 
ants9 acts,  for  a  sufficient  period  within  which  to  permit  the 
defendants  to  acquire  the  right  to  appropriate  the  easements 
through  a  conveyance,  as  a  condition  of  avoiding  the  enforce- 
ment of  the  decree.     The  proceedings,  by  which  the  court 
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ascertains  and  fixes  the  damages  done  to  the  abutting  property 
in  the  deprivation  of  easements,  are,  in  fact,  but  a  substitute 
for  condemnation  proceedings.  If  the  plaintiffs  fail  to  estab- 
lish that  substantial  injury  had  been  inflicted  upon  their  prop- 
erty, a  decree  enjoining  the  operation  of  the  railroad  would  be 
unwarranted.  One  of  the  very  grounds,  and  a  main  one,  upon 
which  equity  proceeds  in  granting  relief,  by  way  of  injunc- 
tion against  the  unlawful  acts  of  the  defendants,  would  have 
be'en  wanting  if  no  actual  and  irreparable  damage  were  shown. 
I  have  not  overlooked  the  many  authorities  to  which  the 
appellants'  counsel  has  called  attention ;  but  I  think  it  quite 
unnecessary  to  review  them.  There  may  be  some  embarrass-  . 
ment  in  reconciling  all  that  has  been  decided  in  the  courts, 
with  respect  to  the  practice  of  granting  injunctions  in  trespass. 
But  that  embarrassment  seems  to  arise  from  the  difficulty  of 
applying  the  principle  of  equitable  interference  to  the  differ- 
ing circumstances  of  the  cases.  The  case  of  Corning  v.  Troy 
Iron  cfe  Nail  Factory  (40  N.  Y.  191),  relied  upon  by  the 
appellants,  was  an  action  to  obtain  a  perpetual  injunction, 
restraining  the  defendant  from  diverting  the  waters  of  a 
stream  along  the  lauds  of  the  plaintiffs,  and  the  question  being 
as  to  the  legal  rights  of  the  parties,  it  was  held  that  the 
defendant  had  acquired  no  right  to  divert  the  water.  The 
dispute,  in  fact,  was  over  the  title  to  the  stream  and  whether  i 
the  defendant  had  acquired  any  rights  as  against  the  plain-  I 
tiffs  and  their  grantors.  There  Judge  Woodruff  in  his  opin- 
ion observed:  "If  it  was  clear  that  the  restoration  of  the 
water  was  of  no  value  to  them,  the  case  would  not  call  for 
equitable  interference.  We  cannot,  however,  say  that  the  case 
so  stands  upon  the  evidence."  So  the  case  of  Smith  v.  The 
City  of  Rochester  (38  Hun,  612),  was  one  of  an  action 
brought  to  restrain  the  diversion  of  the  waters  of  a  lake  by  a 
municipal  corporation;  by  which  plaintiff's  riparian  rights 
upon  a  stream  were  violated.  The  defendant,  acting  in  pur- 
suance of  an  act  of  the  legislature,  for  the  purpose  of  supply- 
ing its  citizens  with  water,  was  drawing  off  the  waters  of  the 
lake  through  an  iron  pipe.     Without  commenting  upon  the 
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opinion  which  prevailed  in  that  case,  it  is  sufficient  to  observe 
that  the  circumstances  were  not  such  as  to  make  it  an  author- 
ity in  point  here.  It  may  also  be  repeated,  as  a  pertinent 
observation,  in  connection  with  that  and  other  cases,  that  the 
defendants  here  were  in  the  street  by  direct  authority  of  law ; 
although,  with  respect  to  private  rights  in  the  street  not  taken 
by  eminent  domain,  they  may  have  been  quasi  trespassers. 
In  other  words,  the  defendants  were  rightfully  and  lawfully 
in  the  public  street ;  but,  in  so  far  as  they  had  failed  to  make 
compensation  for  any  damages  suffered  by  abutting  property 
owners,  they  were  at  fault  and,  therefore,  liable  in  an  action 
at  law  to  respond  in  damages  to  the  abutting  owner ;  or  were 
subject,  in  an  equitable  action,  to  be  enjoined  with  respect  to 
the  operation  of  their  franchises,  unless  compensation  was 
made  to  the  abutting  owner  for  the  ascertained  damages. 

The  suggestion  by  the  appellants'  counsel,  that  a  reason 
exists  for  the  granting  of  an  injunction,  even  in  the  absence 
of  any  proof  of  damage  to  the  property  measured  by  a  mone- 
tary standard,  in  the  fact  that  the  continued  tortious  acts  will 
eventually  give  to  the  defendants  title  to  the  property  rights 
which  they  have  wrongfully  appropriated,  is  met,  in  this  case, 
by  the  form  of  the  decree.  It  is  "  without  prejudice  to  the 
right  of  the  plaintiffs  to  bring  such  action  as  they  may  here- 
after be  advised,  based  upon  facts  not  inconsistent  with  those 
herein  adjudged."  This  leaves  it  entirely  open  to  them  in  the 
future,  and  before  the  defendants  could  acquire  any  adverse 
rights,  if  they  are  able  to  prove  any  actual  damage  or  loss,  to 
commence  an  action  against  the  defendants  and  to  obtain  such 
relief  at  law  or  in  equity  as  the  case  shall  warrant. 

Without  continuing  further  the  discussion,  it  is  sufficient  to 
say,  in  conclusion,  that  we  do  not  feel  compelled  by  authority, 
nor  upon  principle,  to  hold  that  the  court  must  grant  relief  by 
way  of  injunction  in  a  case  where  the  plaintiffs  are  unable  to 
show  any  actual  damage  to  their  property,  or  loss  suffered,  by 
reason  of  the  defendants'  acts,  and  in  the  face  of  the  fact 
that,  by  reason  of  the  presence  and  operation  of  the  elevated 
railroad  in  the  street,  the  value  of  their  property  has  greatly 
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increased  and  that  it  has  shared  equally  with  all  the  property 
in  the  vicinity  in  the  general  increase  of  values  which  has 
taken  place. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  John  "Wil- 
liam McClelland,  Appellant,  v.  James  A.  Eoberts,  as 
Comptroller  of  the  State  of  New  York,  Kespondent. 

1.  The  Civil  Service  Act.  The  Civil  Service  Act  (Chap.  354,  Laws 
of  1888,  as  amended  by  chap.  681,  Laws  of  1894)  constitutes  a  general 
system  of  statute  law  applicable  to  appointments  and  promotions  in  every 
department  of  the  civil  service  of  the  state  with  such  exceptions  only  as 
are  specified  in  the  statute  itself. 

2.  The  Civil  Service  Act  —  Constitution  op  1894  —  Department 
op  Public  Works.  The  effect  of  the  provision  of  the  Constitution  of 
1894  (Art.  5,  §  9)  that  "appointments  and  promotions  in  the  civil  service  of 
the  state  *  *  *  shall  be  made  according  to  merit  and  fitness,  to  be 
ascertained,  so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive,"  is  to  subject  to  the  operation  of  the  Civil 
Service  Act  appointments  in  the  department  of  public  works  of  the  state 
of  persons  to  be  employed  in  the  care  and  management  of  the  canals,  not- 
withstanding the  constitutional  provisions  (Art.  5,  §  3)  vesting  the  power 
of  appointment  and  removal  of  such  persons  in  the  superintendent  of 
public  works. 

8.  The  Civil  Service  Act  —  Constitution  op  1894  —  Superintend- 
ent op  Public  Works.  The  decision  in  People  ex  rel.  KiUeen  v.  Angle 
(109  N.  Y.  564),  to  the  effect  that  the  legislature  could  not  restrict  or 
qualify  the  power  of  appointment  and  removal  vested  by  the  Constitution 
in  the  superintendent  of  public  works,  and,  consequently,  that  the  Civil 
Service  Act  did  not  apply  to  the  exercise  of  that  power,  has  been  super- 
seded by  the  civil  service  section  of  the  Constitution  of  1894. 

4.  The  Civil  Service  Act  —  Constitution  op  1894.  The  civil  service 
section  of  the  Constitution  of  1894  is  not  rendered  non-self-executing  by 
the  provision  therein  that  "  laws  shall  be  made  to  provide  for  the  enforce- 
ment of  this  section;"  but  the  effect  of  the  section,  in  connection  with  the 
constitutional  provision  (Art.  1,  §  16),  that  "  such  acts  of  the  legislature  of 
this  state  as  are  now  in  force,  shall  be  and  continue  the  law  of  this  state, 
subject  to  such  alterations  as  the  legislature  shall  make  concerning  the 
samel',  is  to  bring  all  positions  in  the  civil  service,  not  excepted  by  the 
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statute,  within  the  operation  of  the  Civil  Service  Act  of  1888  and  its 
amendments  without  re-enactment. 

5.  Department  op  Public  Works  —  Civil  Service  Commission  — 
Payment  op  Salary  by  Comptroller.  When  a  position  in  the  depart- 
ment of  public  works  of  the  state  has  been  classified  by  the  civil  service 
commission,  in  pursuance  of  the  Civil  Service  Act,  as  one  subject  to  com- 
petitive examination,  a  person  appointed  to  such  position  by  the  superin- 
tendent of  public  works  subsequent  to  the  taking  effect  of  the  civil  service 
section  of  the  Constitution  of  1894  and  to  such  classification,  is  not  enti- 
tled to  a  mandamus  to  compel  the  state  comptroller  to  pay  him  the  salary 
attached  to  such  position,  in  the  absence  of  a  certificate  from  the  civil 
service  commission  that  he  had  been  duly  appointed  pursuant  to  the  Civil 
Service  Act. 

Reported  below,  91  Hun,  101. 

(Argued  January  28,  1896;  decided  February  18,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  3, 
1895,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  writ  of  peremptory  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Myer  Nussbaum  for  appellant.  The  provisions  of  chapter 
354,  Laws  of  1883,  did  not  originally  apply  to  the  department 
of  public  works,  and  are  not  extended  by  section  9  of  article 
5  of  the  Constitution  over  that  branch  of  the  civil  service. 
{People  ex  rel  v.  Angle,  109  K.  Y.  564;  C  B.  Co.  v.  Paige, 
83  K  Y.  190 ;  Cooley's  Const.  Lim.  222  ;  People  ex  rel.  v. 
Potter,  47  N.  Y.  375*;  Const.  K  Y.  art.  1,  §  16.)  Chapter 
354  of  the  Laws  of  1883  is  repugnant  to  section  9  of  article  5 
of  the  Constitution,  and  is,  therefore,  abrogated  by  section  16 
of  article  1  of  the  Constitution.  (Const.  N".  Y.  art.  3,  §  1 ; 
Cooley's  Const.  Lim.  137 ;  Locke  on  Civil  Gov.  §  162 ;  Bar- 
ton v.  Hi%,rod,  8  K  Y.  488 ;  Santo  v.  State,  2  Iowa,  165 ; 
Goebrick  v.  State,  5  Iowa,  491 ;  State  v.  BeneJce,  9  Iowa,  203  ; 
Parker  v.  Commonwealth,  6  Penn.  St.  507 ;  Clarice  v.  City  of 
Rochester,  28  N.  Y.  634 ;  People  v.  Fire  Asm.,  92  K  Y.  316.) 

Matthew  Sale  for  respondent.     The  act  to  regulate  and 
improve  the  civil  service  of  the  state  of  New  York  by  its 
46 
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terms  applied  to  the  entire  public  service  of  the  state  of  New 
York.  (Laws  of  1883,  chap.  354,  §§  1,  2,  6 ;  PeopU  ex  rd  v. 
Angle,  109  N.  Y.  564.)  By  the  new  Constitution,  which  took 
effect  January  1,  1895,  the  law  of  1883  was  made  applicable 
to  the  department  of  public  Works ;  and  it  follows  that  the 
re-classification  or  restoration  of  the  old  classification  made  by 
Governor  Morton  April  15,  1895,  was  valid  and  effectual. 
(Const.  K  Y.  art.  5,  §§  3,  9 ;  In  re  Smith  v.  Bd.  Supra., 
148  N.  Y.  187;  In  re  Sweeley,  12  Misc.  Rep.  174;  146  K 
Y.  401 ;  5  Record  N.  Y.  Const.  Conv.  2438,  2439,  2553,  2559, 
2561,  2683.)  Chapter  354  of  the  Laws  of  1883  was  a  valid 
act,  and  has  been  so  held  by  this  court.  {Rogers  v.  Common 
Council,  City  of  Buffalo,  123  K  Y.  173.)  Section  7  of  the  law 
of  1883,  as  amended  by  chapter  681  of  the  Laws  of  1894,  made 
it  the  duty  of  the  comptroller  to  refuse  to  pay  the  relator,  and 
subjected  him  to  a  penalty  in  an  action  that  might  be  main- 
tained by  any  citizen  taxpayer  if  he  should  make  such  pay- 
ment. (Laws  of  1894,  vol.  2,  pp.  1701,  1702;  People  ex  rd. 
v.  Roberts,  10  Misc.  Rep.  764 ;  In  re  Keymer,  89  Hun,  292 ; 
148  N.  Y.  219.) 

O'Brien,  J.  The  relator,  in  the  month  of  April,  1895,  was 
appointed  to  the  position  of  clerk  to  the  collector  of  canal  sta- 
tistics by  the  superintendent  of  public  works  of  the  state  at  a 
salary  of  $65  per  month.  When  he  applied  for  his  monthly 
compensation,  the  defendant,  as  comptroller  of  the  state, 
refused  to  audit  or  pay  the  same,  and  the  relator,  thereupon, 
applied  for.  a  peremptory  writ  of  mandamus,  to  be  directed  to 
the  Comptroller,  commanding  him  to  draw  his  warrant  for  the 
payment  of  the  claim.  The  application  for  the  writ  was 
denied,  and  the  order  denying  the  same  affirmed  at  General 
Term. 

The  only  question  involved  in  this  appeal  is  whether,  upon 
the  undisputed  facts  disclosed  upon  the  application,  the  relator 
was  entitled  to  the  writ.  It  is  admitted  that  the  relator  was 
appointed  to  the  position  without  having  passed  the  civil  serv- 
ice examination,  and  that  his  name  has  never  been  certified  to 
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the  comptroller  by  the  civil  service  commission,  and  it  was  for 
that  reason  that  the  comptroller  refused  to  pay  the  claim. 

The  legal  question  thus  presented  has  been  so  fnlly  and 
ably  discussed  in  the  courts  below  that  we  feel  relieved  from 
the  necessity  of  much  further  argument  in  support  of  the  con- 
clusions there  indicated.  Indeed,  there  is  very  little  further  to 
be  said  upon  the  important  and  interesting  subject  which  is 
involved  in  the  controversy  beyond  a  brief  statement  of  the 
grounds  upon  which  we  think  the  order  below  should  be 
sustained. 

The  statute  of  this,  state,  commonly  known  as  the  Civil 
Service  Law  (Chap.  354,  Laws  of  1883,  as  amended  by  chap.  681, 
Laws  of  1894),  not  only  required  that  clerks  and  other  sub- 
ordinates in  the  civil  service  of  the  state  should  be  appointed 
or  selected  from  lists,  constituted  as  therein  provided,  after 
competitive  examination,  but  that  it  should  be  unlawful  for  the 
comptroller  to  pay  the  compensation  of  any  clerk  in  the  civil 
service  who  had  not  been  appointed  pursuant  to  the  provisions 
of  the  law  and  whose  name  had  not  been  certified  to  him  by 
the  civil  service  commission.  It  is  not  necessary  to  subject 
these  statutes  to  a  very  close  analysis  in  order  to  determine 
the  general  purpose  and  policy  of  the  legislature  with  refer- 
ence to  appointments  and  promotions  in  the  civil  service.  It 
is  too  plain  "for  argument  that  these  enactments  require 
appointments  to  be  made  from  the  civil  service  lists,  made  up 
in  the  manner  indicated  in  the  statute  and  in  the  rules  formu- 
lated by  the  commission  under  the  authority  of  the  law  ;  and, 
in  order  to  insure  obedience  to  the  system  on  the  part  of  the 
appointing  power,  the  chief  financial  officer  of  the  state  was 
prohibited  from  making  payment  to  any  clerk  of  his  salary  or 
compensation  who  had  not  been  appointed  as  required  by  the 
law.  It  is  quite  clear,  also,  that  the  civil  service  statutes  con- 
stitute a  general  system  of  statute  law  applicable  to  appoint- 
ments and  promotions  in  every  department  of  the  civil  service 
of  the  state,  with  such  exceptions  only  as  are  specified  in  the 
statute  itself.  It  was  held  in  the  case  of  People  ex  rel.  KiUeen 
v.  Angle>  (109  N.  Y.  564)  that  the  law  could  not  apply  to  the 
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department  of  public  works  for  the  reason  that  the  Constitu- 
tion, as  then  in  force,  vested  in  the  head  of  that  department  the 
exclusive  power  and  duty  of  appointment  and  removal,  and 
that  any  restriction  upon  such  power  imposed  by  the  legis- 
lature, through  the  Civil  Service  Act,  was  inoperative.  That 
case  did  not  hold  that  the  Civil  Service  Act  or  any  part  of  it 
was  unconstitutional.  The  power  of  the  legislature  to  enact 
the  law,  as  it  appears  on  the  statute  book,  has  never  been 
doubted  or  questioned,  and  the  only  point  raised  in  that 
case  was  with  respect  to  its  application  to  a  particular 
department  of  the  state  government  under  the  Constitution  as 
it  then  existed,  and  it  wras  held  that,  notwithstanding  the  gen- 
eral language  and  scope  of  the  act,  and  the  purpose  of  the 
legislature  in  enacting  a  general  law,  without  excluding  any 
•department  from  its  operation,  the  law  could  not  reach  the 
superintendent  of  public  works,  for  the  reason  that  the  words 
of  the  Constitution  would  not  permit  it.  If  the  fundamental 
law  which  governed  the  question  then  before  the  court  is 
same  now,  it  is  quite  clear  that  the  order  in  this  case  should 
be  reversed,  since  the  same  question  is  involved.  But  it 
is  apparent  that  the  Constitution  has  been  changed  in  such 
a  manner  as  to  include  within  the  scope  and  operation  of 
the  Civil  Service  Law  just  such  a  case  as  this  court  then  held 
to  be  beyond  its  application.  This  clearly  appears,  not  only 
from  the  plain  words  since  incorporated  into  the  Constitution, 
but  from  the  debates  on  the  subject  in  the  recent  Constitu- 
tional Convention.  The  new  or  amended  and  revised  Consti- 
tution of  this  state,  adopted  by  the  people  in  1894,  and  which 
went  into  eifect  on  the  first  day  of  January,  1895,  has  super- 
seded the  decision  in  the  case  of  The  People  v.  Angle  (supra). 
It  is  quite  true  that  the  identical  words  of  article  five,  section 
three,  upon  which  that  decision  turned,  are  still  in  the  Consti- 
tution. Instead  of  changing  the  language  or  arrangement  of 
the  different  provisions  of  that  article,  the  convention  adopted 
and  the  people  have  inserted  and  added  an  entirely  new  sec- 
tion, which  reads  as  follows : 

"  Appointments  and  promotions  in  the  civil  service  of  the 
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state,  and  of  all  the  civil  divisions  thereof,  including  cities  and 
villages,  shall  be  made  according  to  merit  and  fitness,  to  be 
ascertained,  so  far  as  practicable,  by  examinations,  which,  so 
i  far  as  practicable,  shall  be  competitive.     *     *  .  *     Laws  shall 

be  made  to  provide  for  the  enforcement  of  this  section."    (§  9.) 
The  provisions  of  the  article  with  respect  to  the  powers  and 
duties  of  the  superintendent  of  public  works  in  the  appoint- 
ment and  removal  of  persons  employed  in  the  care  and  man- 
agement of  the  canals,  which  were  under  consideration  in  the 
case  of  The  People  v.  Angle,  must  now  be  read  and  under- 
stood in  connection  with  this  new  section,  and,  reading  them 
all  together,  there  can  be  little  doubt  that  the  obstacles  then 
found  to  exist  to  the  full  operation  of  the  Civil  Service  Law  in 
every  department  of  the  state  government  have  beeu  entirely 
removed.     (In  re  Smith  v.  Supervisors,  148  N.  Y.  187,  193.) 
That  such  was  the  intention  of  the  convention  that  framed 
and  adopted  the  amendment  is  clear  beyond  all  question.     If 
anything  in  support  of  this  view  is  wanting,  beyond  the  broad 
and  comprehensive  words  of  the  amendment  itself,  it  will  be 
found  in  the  debates  on  this  subject  in  the  convention,  in 
which  the  intention  of  that  body  was  declared  in  the  most 
explicit  terms,  to  bring  every  department  of  the  government 
within  the  operation  of  the  law  by  such  a  change  in  the  Con- 
stitution as  would  meet  and  obviate  the  difficulties  pointed  out 
by  this  court  in  the  case  referred  to.     The  declared  views  in 
favor  of  that  course  by  some  of  the  leading  members  of  the 
convention  are  to  be  found  in  the  learned  opinion  below,  and 
the  whole  discussion  on  the  question  leaves  no  doubt  of  the 
intention  to  remove  every  constitutional  objection  to  the  full 
operation  of  the  law,  and  to  its  application  to  all  appointments 
in  the  civil  service  in  all  the  public  departments  of  the  state. 
There  was  no  provision  in  the  Constitution  of  1846,  or  in  any 
of  its  numerous  amendments,  requiring  appointments  in  the 
civil  service  to  be  made  according  to  a  general  system  based 
upon  merit  and  fitness  to  be  ascertained  by  competitive  exami- 
nations under  public  authority.     That  is  a  conception  of  com- 
paratively recent  date  with  us,  and  a  step  in  the  line  of  admin- 
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istrative  reform  which  had  forced  itself  upon  public  attention, 
until  it  finally  received  practical  approval  and  recognition  by 
the  passage  of  the  act  of  1883.  The  operation  of  that  act, 
the  obstacles  in  the  way  of  its  general  application,  as  well  as 
the  general  merits  and  advantages  of  the  system  to  the  public 
■service,  were  all  familiar  to  the  members  of  the  convention  of 
189±,  called  to  revise  the  Constitution,  and  it  cannot  be  doubted 
that  the  intention  was  not  only  to  permit,  but  to  require,  its 
general  application  to  appointments  in  all  departments.  This 
result  has  been  effectually  accomplished  by  the  adoption  of  a 
new  provision  in  the  fundamental  law;  The  principle  that  all 
appointments  in  the  civil  service  must  be  made  according  to 
merit  and  fitness,  to  be  ascertained  by  competitive  examina- 
tions, is  expressed  in  such  broad  and  imperative  language  that 
in  some  respects  it  must  be  regarded  as  beyond  the  control  of 
the  legislature,  and  secure  from  any  mere  statutory  changes. 
If  the  legislature  should  repeal  all  the  statutes  and  regulations 
on  the  subject  of  appointments  in  the  civil  service  the  man- 
date of  the  Constitution  would  still  remain,  and  would  so  far 
execute  itself  as  to  require  the  courts,  in  a  proper  case,  to  pro- 
nounce appointments  made  without  compliance  with  its 
requirements  illegal. 

It  is,  therefore,  apparent  that  a  new  principle,  far  reaching 
in  its  scope  and  effect,  has  been  firmly  imbedded  in  the  Con- 
stitution. Like  many  other  reforms,  this  work  has  not  been 
accomplished  without  a  long  and  persistent  struggle.  The 
friends  and  the  opponents  of  the  measure  have  debated  its 
merits  and  the  difficulties  in  the  way  of  its  practical  and  har- 
monious operation  before  the  public  for  years.  The  consid- 
erations which  entered  largely  into  this  debate  are  no  longer 
pertinent,  since  the  principle  has  become  an  accomplished  fact 
and'  placed  by  the  people  beyond  the  possibility  of  any  sub- 
stantial change  in  a  contrary  direction.  This  court,  upon 
more  than  one  occasion,  has,  with  entire  unanimity,  expressed 
its  approval  of  the  principle,  and  exercised  all  of  its  powers 
in  every  proper  case  in  aid  of  all  laws  intended  to  carry  out 
the  idea  which  was  always  at  the  foundation  of  the  question. 
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{Rogers  v.  Common  Council  of  Buffalo,  123  N.  Y.  173 ; 
Peck  v.  Belknap,  130  N.  Y.  394 ;  In  re  Keymer,  148  K  Y. 
219.)  Whatever  doubt  or  distrust  may  exist  with  respect  to 
the  possibility  of  obtaining  for  the  law  an  honest  and  fair 
execution,  there  is  none  and  can  be  none,  at  least  among 
thinking  men,  with  respect  to  its  ultimate  beneficial  effect 
upon  the  service.  That  it  must,  if  fairly  and  honestly  admin- 
istered, go  far  to  suppress  very  grave  evils  and  abuses  that 
have  become  peculiarly  rife  and  active  in  our  political  system 
few  intelligent  people  who  have  given  the  subject  much  atten- 
tion can  doubt.  In  so  far  as  its  administration  may  depend 
upon  the  action  of  the  judicial  department,  it  is  entitled  to, 
and  doubtless  will,  receive  a  fair  and  liberal  construction,  not 
only  according  to  its  letter,  but  its  true  spirit  and  the  general 
purpose  of  its  enactment.  The  Constitution,  as  it  now  exists, 
must  be  read  and  considered  in  all  its  different  parts,  and  each 
provision  must  be  given  its  appropriate  place  in  the  system 
and  some  office  to  perform,  and  at  the  same  time  all  must  be 
so  construed  as  to  operate  harmoniously.  The  application  of 
these  familiar  rules  of  constitutional  construction  removes  all 
doubt  or  difficulty  with  respect  to  the  question  under  consid- 
eration, and  the  conclusion  must  follow  that,  while  the  power 
of  appointment  and  removal  is  still  with  the  superintendent  of 
public  works,  it  is  subject,  to  legislative  regulation  as  to  the 
mode  and  manner,  and  is  brought  within  the  operation  of  gen- 
eral laws  on  that  subject. 

There  is  another  question  in  the  case  which  is  pressed  with 
much  vigor  by  the  learned  counsel  for  the  relator.  He  con- 
tends, as  I  understand  his  position,  that  the  new  section  of  the 
Constitution  referred  to  contemplated  the  enactment  of  appro- 
priate laws  to  carry  it  into  effect,  and  that,  since  the  Civil 
Service  Act  of  1883  and  its  amendments  did  not,  and,  when 
passed,  could  not  apply  to  the  department  of  public  works, 
they  cannot  now  be  made  to  operate  upon  the  appoint- 
ments of  public  officers  formerly  beyond  the  power  of  legis- 
lative regulation.  In  other  words,  that  the  new  section  of  the 
Constitution  is  not  self-executing,  and,  as  the  Civil  Service 
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Law  has  not  been  re-enacted  since  the  change  or  any  other 
legislation  supplied,  there  is  now  no  law  or  regulation  applica- 
ble to  the  relator's  appointment  save  the  will  of  the  superin- 
tendent himself. 

We  do  not  think  that  this  contention  is  at  all  tenable.  The 
act  of  1883  and  its  amendments  constitute  a  general  system 
in  terms  applicable  to  the  whole  service.  It  is  not  limited  to 
any  particular  department,  but  is  broad  enough  to  embrace 
all.  Statutes  of  this  character,  framed  in  general  terras,  apply 
to  new  cases  as  they  arise  from  time  to  time  that  fall  within 
their  general  scope  and  policy.  Since  the  enactment  of  the 
civil  service  laws  new  offices  have  been  created,  to  which  the 
power  to  appoint  subordinates  attached,  but  it  cannot  be 
doubted  that  this  power,  when  given,  came  within  the  opera- 
tion of  all  general  regulations  on  the  subject.  A  general  law 
may,  and  frequently  does,  originate  in  some  particular  case  or 
class  of  cases  which  is  in  the  mind  of  the  legislature  at  the 
time,  but,  so  long  as  it  is  expressed  in  general  language,  the 
courts  cannot,  in  the  absence  of  express  restrictions,  limit  its 
application  to  those  cases,  but  must  apply  it  to  all  cases  that 
come  within  its  terms  and  its  general  purpose  and  policy.  So, 
a  general  law,  when  passed,  may  be  incapable  of  application 
to  certain  cases  within  its  general  scope  and  policy  by  reason 
of  the  existence  of  other  and  conflicting  enactments  of  equal 
or  higher  authority,  but  when  the  latter  are  repealed  or  modi- 
fied, the  general  law  is  given  full  operation.  In  the  present 
case  it  will  be  observed  that  there  is  nothing  in  the  Civil 
Service  Act  indicating  any  intention  to  exclude  any  depart- 
ment from  its  operation.  On  the  contrary,  it  was  manifestly 
intended  to  have  general  operation  and  not,  until  the  decision 
of  the  courts  in  The  People  v.  Angle,  was  it  understood  to  be 
inapplicable  to  the  department  of  public  works.  The  section 
of  the  Constitution  with  which  it  was  then  found  to  be  in 
conflict,  and  which  had  the  effect  to  suspend  its  operation  as 
to  that  department,  having  been  since  modified  in  such  a  man- 
ner that  both  the  organic  law  and  the  general  statute  are  in 
harmony,  each  expressing  the  same  general  policy  and  direct- 
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ing  the  same  thing  to  be  done,  the  suggestion  that,  in  order  to 
make  the  general  law  operate  upon  this  ease,  the  legislature 
must  re-enact  it,  has  no  reasonable  or  just  foundation,  and,  so 
far  as  I  am  aware,  is  not  sustained  by  authority. 

Moreover,  it  is  evident  from  the  language  of  the  new  pro- 
vision of  the  Constitution  and  from  the  debates  in  the  con- 
vention which  followed  its  introduction  into  that  body,  that 
it  was  framed  and    adopted  with  reference  to  existing  laws, 
which  were  intended  to  give  to  it  immediate  practical  opera- 
tion.    So  that  in  adopting  the  new  Constitution,  the  people, 
in  their  original   capacity,  decreed   that,  thereafter,  all  the 
departments  of  the  government  should  be  brought  within  the 
operation  of  existing  laws  on  the  subject   of  appointments. 
The  mandate  to  the  legislature  to  enact  laws  to  provide  for 
the  enforcement  of  the  section  does  not  in  any  degree  con- 
flict with  this  view.     That  was  a  prudent  and  proper,  though, 
perhaps,  an  unnecessary  precaution.     But  it  affords  no  ground 
for  the  inference  that  the  people  intended  to  ignore  the  aid 
and  utility  of  existing  laws  to  give  immediate  practical  effect 
to  the  principle,  or  that  they  were  content  to  wait  for  the 
reform  until  the  legislature  should  make  new  regulations  on 
the  subject.      It  was  the  intention  to  put  all  the  new  pro- 
visions of  the  Constitution  into  operation  through  the  instrumen- 
tality of  such  laws  as  were  then  in  force,  so  far  as  practicable, 
and  if,  in  practice,  they  were  found  to  be  in  any  respect  insuffi- 
cient for  that  purpose,  they  were  to  be  replaced  or  supple- 
mented by  new   ones.     This  view  does  not  depend  entirely 
upon   construction,  since  the  instrument  itself   contains    an 
express  provision  on  that  subject.     The  people  declared  in 
section    sixteen  of  article  one  that  "  Such  acts  of  the  legis- 
lature of  this  state  as  are  now  in  force  shall  be  and  continue 
the  law  of  this  state,  subject  to  such  alterations  as  the  legis- 
lature shall  make  concerning  the  same ;  but  all  such  parts  of 
the  common  law,  and  such  of  the  said  acts,  or  parts  thereof,  as 
are  repugnant  to  this  Constitution,  are  hereby  abrogated." 

If  the  act  of  1883  or  any  of  its  amendments  needed  new 
life  and  vigor,  in  order  to  bring  this  case  within  their  opera- 
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tion,  it  lias  thus  been  given  to  them  by  an  authority  from 
which  even  the  legislature  itself  has  derived  all  of  its  powers. 
All  these  questions,  and  others  of  a  minor  character,  have 
been  so  thoroughly  examined  in  the  court  below,  upon  the 
hearing  of  the  original  application,  that  in  our  opinion  further 
discussion  is  unnecessary. 

Our  conclusion  is  that,  since  it  appears  that  the  position  to 
which  the  relator  was  appointed  had,  prior  to  that  time,  been 
classified  by  the  civil  service  commission,  in  pursuance  of  the 
statute,  as  one  subject  to  competitive  examination,  and  as  the 
commission  had  not  certified  to  the  comptroller  that  he  had 
been  lawfully  appointed,  but,  on  the  contrary,  refused  the 
certificate,  his  application  for  the  writ  of  mandamus  was  prop 
erly  denied,  and  that  the  order  appealed  from  should  be 
affirmed,  with  costs. 

Martin,  J.  (dissenting.)  That  chapter  354:  of  the  Laws  of 
1883,  so  far  as  it  related  to  the  department  of  public  works,  was 
held  by  this  court  to  be  unconstitutional  and  void  in  the  KiUeen 
case  (109  N.  Y.  564),  is  manifest  from  the  opinion,  and  admitted 
by  the  respondent.  If  this  statute  was  unconstitutional,  and 
consequently  void  when  passed,  so  far  as  it  applied  to  that 
department,  1  am  unable  to  agree  to  the  proposition  that  the 
constitutional  amendment  which  went  into  effect  January  1, 
1895,  revived  or  infused  new  life  into  it  and  rendered  it 
valid.  It  makes  no  difference  that  it  was  only  void  in  part, 
for  so  far  as  it  was  void  it  had  no  effect,  and  could  not  be 
rendered  valid  except  by  re-enactment.  Judge  Cooley,  in 
his  work  on  Constitutional  Limitations,  at  page  188,  says: 
"  When  a  statute  is  adjudged  to  be  unconstitutional,  it  is  as  if 
it  had  never  been.  Rights  cannot  be  built  up  under  it ;  con- 
tracts which  depend  upon  it  for  their  consideration  are  void  ; 
it  constitutes  a  protection  to  no  one  who  has  acted  under  it, 
and  no  one  can  be  punished  for  having  refused  obedience  to 
it  before  the  decision  was  made.  And  what  is  true  of  an  act 
void  m  toto  is  true  also  as  to  any  part  of  an  act  which  is 
found  to  be  unconstitutional,  and  which,  consequently,  is  to 
be  regarded  as  having  never,  at  any   time,  been  possessed  of 
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any  legal  force."     That  language  was  quoted  and  approved 
by  this  court  in  Chenango  Bridge  Co.  v.  Paige  (83  N.  T. 
178,  191).     (See  Endlich  on  Interpretation  of  Statutes,  §  538 ; 
Meagher  v.  The  County  of  Storey,  5  Nev.  244, 250 ;  Sumner  v. 
Beeler,  50  Ind.  341,  342 ;  WooUey  v.  Dodge,  6  McLean,  142 ; 
Antrom  v.  Hammond,  3  McLean,  107,110  ;  Strong  x.  Daniel, 
5  Ind.  348 ;  Clark  v.  Miller,  54  N.  Y.  528,  532.)     The  statute 
of  1883,  having  been  declared  unconstitutional  and  void  so  far  as 
it  affected  the  department  of  public  works,  was  invalid  and  had 
no  existence  so  far  as  it  related  to  that  department.     To  that 
extent  it  was  as  if  it  had  never  been  enacted.     It  being  so  far 
void,  I  think  the  subsequent  amendment  infused  no  life  into  it  as 
to  that  department.     It  was  so  held  in  State  ex  rel.  v.  Tufy 
(20  ftev.  427)  and  in  Opinions  of  Attorneys-General  of  the  State 
of  Xew  York  for  1871  (pg.  566).     I  am  aware  of  no  principle 
upon  which  it  can  be  held  that  this  statute  became  valid  by 
the  subsequent  constitutional  amendment,  unless  the  amend- 
ment was  self-executing.     That  it  was  not  seems  manifest,  as, 
after  providing  for  civil  service  appointments  and  promotions, 
it  expressly  declares  that  "  laws  shall  be  made  to  provide  for 
the  enforcement  of  this  section."     This  provision  is  incon- 
sistent with  and  negatives  the  idea  that  the  amendment  was 
self-executing,  or  that  it  was  intended  to  ro-in6tate  a  statute 
already  declared  to  be  unconstitutional.     The  logic  of  the 
position  that  the  Constitution,  before  it  was  amended,  simply 
obstructed  or  suspended  the  statute  of  1883  as  to  the  depart- 
ment of  public  works,  and  that  the  amendment  removed  the 
obstruction  and  leaves  the  statute  in  full  force,  is  not  apparent 
to  meu     That  argument  seems  to  me  fallacious.     If  any  con- 
stitutional obstruction  existed  which  prevented  the  enactment 
of  a  statute  including  the  department  of  public  works  in  the 
provisions  of  the  Civil  Service  Act,  it  was  so  complete  as  to 
render  the  statute  to  that  extent  unconstitutional  and  void. 
As  to  the  department  of  public  works,  the  statute  was  either 
valid  or  void.     If  valid,  it  could  have  been  enforced  when 
passed ;  if  void,  it  could  not,  and  the  amendment  effected  no 
change  that  would  render  the  statute  valid. 
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Again,  if  it  be  said  that  the  decision  in  the  Kitteen,  case  waft 
based  upon  the  theory  that  the  legislature  did  not  intend  to 
include  the  department  of  public  works  in  the  statute  of  1883, 
because  it  would  be  in  conflict  with  the  Constitution,  then  the 
statute  did  not  affect  that  department.  If  that  was  the  intent 
of  the  legislature,  I  know  of  no  principle  by  which  an  amend* 
ment  of  the  Constitution  would  breathe  into  that  statute  an 
intent  which  never  existed. 

If  the  legislature  never  intended  to  pass  such  a  statute,  its 
intent  must  govern,  and  the  statute  of  1883  should  not  be 
regarded  as  applicable  to  the  department  of  public  works.  If 
it  did  intend  to  include  that  department,  then  it  violated  the 
Constitution  and  was  so  far  null  and  void.  Therefore,  what- 
ever view  may  be  taken  of  the  question,  it  seems  to  me  that 
it  cannot  properly  be  held  that  the  statute  is  applicable  to  the 
department  of  public  works. 

I  think  the  judgment  of  the  General  and  Special  Terms 
should  be  reversed. 

All  concur,  with  O'Bkien,  J.,  for  affirmance,  except 
Martin,  J.,  who  reads  for  reversal ;  Vann,  J.,  not  voting. 

Order  affirmed. 


Sarah  Knisley,  Respondent,  v.  Pascal  P.  Pratt  et  al, 

Appellants. 

1.  Master  and  Servant —  The  Factory  Act  —  Obvious  Risks.    Ah 
77  AD*565         employee  may,  by  entering  upon  the  employment  with  a  full  knowledge 

of  all  the  facts,  waive,  under  the  common -law  doctrine  of  obvious  risks, 
the  performance  by  the  employer  of  the  duty  to  furnish  the  special  pro- 
tection prescribed  by  the  Factory  Act  (Chap.  409,  Laws  of  1886,  as  amended 
by  chap.  398,  Laws  of  1890)  regulating  the  employment  of  women  and 
children  in  manufacturing  establishments. 

2.  The  Factory  Act  —  Assumption  of  Obvious  Risks.  There  is  no 
reason  in  principle  or  authority  why  an  employee  should  not  be  allowed 
to  assume  the  obvious  risks  of  the  business  as  well  under  the  Factory  Act 
as  otherwise. 

3.  Assumption  of  Obvious  Risk  —  Defeat  of  Recovery  for  Ik  jury. 
A  woman  employee*  over  twenty -one  years  of  age,  who  had,  under  the 
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common- law  doctrine,  assumed  the  obvious  risk  of  operating  a  machine 
with  unguarded  cog  wheels,  in  an  establishment  subject  to  the  Factory 
Act,  which  act  requires  cog  wheels  to  be  guarded,  having  been  injured 
through  the  lack  of  such  guard,  in  cleaning  the  machine  while  in  motion  — 
an  operation  not  prohibited  by  the  act  in  the  case  of  women  employees  over 
twenty -one  years  of  age  —  brought  an  action  against  her  employer  for 
•  damages,  on  the  ground  of  negligence,  and  was  nod-suited.  Held,  that 
the  non-suit  was  proper,  on  the  ground  of  the  assumption  of  the  obvious 
risk  by  the  pLJntiff. 
Kntiley  v.  Pratt  (75  Hun,  328),  reversed. 

(Argued  January  10,  1896;  decided  February  18,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  18, 1894, 
which  set  aside  a  non-suit  and  granted  a  new  trial  on  excep- 
tions ordered  to  be  heard  in  the  first  instance  at  General 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  G.  Milburn  for  appellants.  The  risk  in  cleaning  the 
machine  with  the  cog  wheels  unguarded,  as  they  were  during 
the  entire  period  of  her  service,  was  obvious  and  known  to  the 
plaintiff,  and  was,  therefore,  assumed  by  her.  (  Wright  v.  N.  Y. 
C.  R.  R.  Co.,  25  K  Y.  566 ;  Gibson  v.  Erie  R.  Co.,  63  K  Y. 
452 ;  Be  Forest  v.  Jewett,  88  N.  Y.  264 ;  Powers  v.  N.  Y,  L. 
K  A  W.  R.  R.  Co.,  98  N.  Y.  274;  Marsh  v.  Chickering,  101 
N.  Y.  396 ;  Sweeney  v.  B.  tfc  J.  R  Co.,  101  N.  Y.  520 ;  Shaw 
v.  Sheldon,  103  K  Y.  667 ;  Ilickey  v.  Taaffe,  105  K  Y.  26 ; 
Appel  v.  B.,  N.  Y.  &  P.  R.  Co.,  Ill  N.  Y.  550 ;  BucMey  v. 
G.  P.  <&  R.  Manufacturing  Co.,  113  N".  Y.  540 ;  Williams  v. 
D.,  L.  &  W.  R.  R.  Co.,  116  K  Y.  628;  Crown  v.  Orr,  140 
K  Y.  450 ;  Laws  of  1886,  chap.  409 ;  Laws  of  1887,  chap.  462, 
§§  16,  20;  Laws  of  1889,  chap.  560;  Laws  of  1890,  chap.  398, 
§§  10,  13;  Laws  of  1892,  chap.  673;  Holland  on  Juris.  280; 
Willy  v.  Mulledy,  78  X.  Y.  310 ;  Freeman  v.  G.  F.  P.  M. 
Co.,  70  Hun,  530 ;  142  X.  Y.  639  ;  White  v.  W.  L.  Co.,  131  M". 
Y.  631;  O'Maleyy.  S.  B.  G.  L.  Co.,  158  Mass.  135;  Good- 
ridge  v.  W.  M.   Co.,  160  Mass.  234 ;  Britton  v.   G.  W.   C 
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Co.,  L.  K.  [7  Ex.]  130;  Blamires  v.  By.  Co.,  L.  R.  [8  Ex.] 
288,  289 ;  Casioell  v.-  Worth,  5  E.  &  B.  855 ;  McBickard  v. 
Hint,  114  N\  Y.  222.)  No  question  of  negligence  on  the  part 
of  the  defendant  was  raised  by  the  fact  that  there  was  no 
shifter  for  moving  the  belt,  or  that  the  machinery  was  cleaned 
when  in  motion.  (Laws  of  1890,  chap.  398,  §  12 ;  Laws  of 
1887,  chap.  462,  §  11.) 

Day  c&  Homer  for  respondent.  Plaintiff  is  entitled  to  the 
benefit  of  every  fact  that  the  jury  could  have  found  from  the 
evidence  given,  and  to  every  legitimate  inference  warranted 
by  tho  proofs.  (McNaUy  v.  P.  Ins.  Co.,  137  K  Y.  389.) 
The  rule  is  unqualified  that  a  master  is  bound  to  use  all  reason- 
able care,  diligence  and  caution  in  providing  for  the  safety  of 
those  in  his  employ,  and  furnish  for  their  use  in  his  work  safe, 
sound  and  suitable  tools,  implements,  appliances  and  machinery 
in  the  prosecution  thereof,  and  keep  the  same  in  repair. 
(Benzing  v.  Steinway,  101  N.  Y.  547;  McGovem  v.  C.  Y. 
H.  H.  Co.,  123  K  Y.  280.)  The  failure  to  perform  a  duty 
imposed  by  statute,  when,  as  the  consequence,  an  injury 
results  to  another,  is  evidence  upon  the  question  of  negligence 
of  the  party  charged  with  such  failure.  {McRickard  v. 
Flint,  114  N*.  Y.  222 ;  Laws  of  1890,  chap.  398 ;  Laws  of 
1886,  chap.  409 ;  McLoughlin  v.  Annjield,  12  N.  Y.  Supp. 
164 ;  Hosier  v.  Noonan,  8  Daly,  233 ;  Pauley  v.  S.  G.  &  L. 
Co.,  131  N.  Y.  90;  Willy  v.  Mulledy,  78  N.  Y.  310;  Clark 
y.  Holmes,  7  H.  &  N.  937 ;  Hough  v.  H.  H.  Co.,  100  IT.  S. 
213;  H.  R.  Co.  v.  SpangUr,A±  Ohio  St.  471;  Tiedman  on 
Lim.  255,  §  98;  Ruiit  v.  Herring,  21  N.  Y.  Supp.  244; 
Purdy  v.  H.,  W.  &  O.  R.  R.  Co:,  125  K  Y.  209 ;  White  v. 
Parker,  8  Barb.  48.) 

Bartlett,  J.  The  plaintiff  seeks  to  recover  damages  for 
loss  of  her  left  arm,  caused  by  the  alleged  negligence  of  the 
defendants,  who  were  the  proprietors  of  a  hardware  factory 
where  plaintiff  was  employed  at  the  time  of  the  accident  in 
operating  what  is  known  as  a  "  punching  machine." 
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A  person  using  this  machine  is  seated  at  a  bench,  the  top 
of  which  is  about  thirty-two  inches  from  the  floor  and 
covered  with  plank  about  five  inches  in  thickness.  The 
machine  is  about  twenty-two  inches  wide  and  four  feet  high, 
with  an  iron  bed  plate  bolted  to  the  bench.  Two  iron  posts 
four  feet  high,  connected  at  the  top  by  an  iron  cross  piece, 
make  a  substantial  frame  for  the  machine. 

Near  the  top  is  a  shaft  passing  through  the  posts  on  one 
end  of  which  is  a  drum  and  belt  connecting  with  shafting ; 
on  the  other  end  are  a  small  cog  wheel,  about  seven  inches  in 
diameter,  running  close  to  the  frame  and  outside  of  it,  and  a 
large  fly  wheel. 

Immediately  under  this  shaft  is  another  shaft  having  a 
cog  wheel  about  two  feet  in  diameter,  which  is  operated  from 
the  cogwheel  on  the  upper  eliaft. 

In  the  center  of  the  lower  shaft  is  an  iron  rod  to  which  is 
attached  a  punch,  arranged  on  an  eccentric  so  that  the  revo- 
lution of  the  shaft  causes  the  punch  to  lift  and  lower  sixty 
times  per  minute. 

There  was  no  shifter  to  throw  off  the  belt  so  as  to  stop  the 
machine  and  the  cog  wheels  were  unguarded. 

The  plaintiff,  the  machine  being  in  motion,  was  engaged  in 
cleaning  it,  which  consisted  in  rubbing  the  dirt  and  oil  off  the 
punch  and  uprights  with  a  piece  of  waste  held  in  her  left 
hand,  and  in  some  way  her  hand  was  caught  between  the  cog 
wheels,  causing  such  injuries  to  it  and  the  arm  as  to  necessi- 
tate amputation  of  the  latter  near  the  shoulder.  Plaintiff, 
being  of  full  age,  entered  the  employ  of  defendants  in  May 
or  June,  1S90,  and  the  accident  happened  September  24th, 
1891 ;  she  testified  that  she  worked  off  and  on  about  three 
months  on  these  punching  machines  prior  to  the  accident, 
sometimes  an  hour,  sometimes  half  a  day  at  a  time  as  required ; 
that  up  to  the  time  of  the  accident  she  had  worked  twelve 
different  times  on  different  days  upon  one  of  the  punching 
machines  and  had  cleaned  it  about  seven  or  eight  times. 

It  is  insisted  on  behalf  of  the  plaintiff  that  even  if,  under 
the  admitted  facts,  she  would  by  the  rules  of  the  common  law 
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be  deemed  to  have  assumed  not  .only  the  ordinary,  but  the 
obvious  risks  of  the  business,  yet  the  provisions  of  the  statute 
commonly  known  as  the  Factory  Act,  would  enable  her  to 
recover.  (Ch.  398,  Laws  1890,  page  753,  amending  ch.  409, 
Laws  1886,  entitled,  "  An  act  to  regulate  the  employment  of 
women  and  children  in  manufacturing  establishments  and  to 
provide  for  inspectors  to  enforce  the  same.") 

The  complaint  makes  no  reference  to  the  statute,  but 
charges  the  defendants  in  the  usual  way  with  neglect  to 
provide  safe  and  suitable  machinery  and  a  safe  and  proper 
place  in  which  to  work. 

The  statute  was  referred  to  at  the  trial  in  the  General 
Term  and  on  the  argument  before  this  court ;  we  shall,  there- 
fore, consider  this  case  as  presenting  the  question  whether  the 
plaintiff  is  entitled  to  recover  by  reason  of  this  statute,  even 
if  under  the  principles  of  the  common  law,  as  applied  to  the 
facts,  she  had  assumed  the  obvious  risks  of  the  employment. 

The  statute  (Laws  1890,  ch.  398,  p.  756,  sec.  12)  provides 
that  it  shall  be  the  duty  of  the  owner  of  any  manufacturing 
establishment  to  furnish,  in  the  discretion  of  the  factory 
inspector,  belt  shifters  for  the  purpose  of  throwing  on  or  off 
belts  or  pulleys ;  it  also  provides  absolutely  that  cogs  shall  be 
properly  guarded. 

The  belt  shifter  is  out  of  this  case,  as  no  effort  was  made  to 
prove  that  the  inspector  had  ordered  it  to  be  placed  on  the 
machine  which  injured  the  plaintiff  and  that  the  owner  had 
failed  to  obey.  It  is  admitted  that  the  cog  wheels  were 
unguarded  on  this  machine. 

The  plaintiff  was  injured  by  reason  of  that  condition  of  the 
cog  wheels,  and  it  appears  that  a  piece  of  sheet  iron  put  in 
between  the  upright  and  the  gear  wheels  would  have  pro- 
tected the  hand  of  the  operative  while  cleaning  the  machine 
when  in  motion. 

It  was  not  unlawful  to  permit  plaintiff  to  clean  the  machine 
when  in  motion,  as  the  statute  provides  that  "no  female, 
under  the  age  of  twenty-one  years,  *  *  *  shall  be 
allowed  to  clean  machinery  when  in  motion."      (Ch.  398, 
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Laws  1890,  6ec.  12.)     The  plaintiff  w^s  over  twenty-one  years 
of  age. 

The  defendants  are  chargeable,  therefore,  with  one  omission 
only  under  the  statute,  viz.,  a  failure  to  properly  guard  the 
cog  wheels  of  the  punching  machine. 

In  order  to  sustain  the  judgment  in  favor  of  plaintiff  it  is 
necessary  to  hold  that  where  the  statute  imposes  a  duty  upon 
the  employer,  the  performance  of  whicli  will  afford  greater 
protection  to  the  employee,  it  is  not  possible  for  the  latter  to 
waive  the  protection  of  the  statute  under  the  common-law 
doctrine  of  obvious  risks. 

We  regard  this  as  a  new  and  startling  doctrine  calculated 
to  establish  a  measure  of  liability  unknown  to  the  common 
law,  and  which  is  contrary  to  the  decisions  of  Massachusetts 
and  England  under  similar  statutes. 

It  should  be  remarked  at  the  outset  that  the  Factory  Act 
in  this  state  does  not,  in  terms,  give  a  cause  of  action  to  one 
suffering  an  injury  by  reason  of  the  failure  of  the  employer 
to  discharge  his  duty  thereunder. 

An  action  for  such  injury  is  the  ordinary  common-law 
action  for  negligence  and  subject  to  the  rules  of  the  common 
law.  {Caswell  v.  Worth,  5  Ellis  &  Blackburn,  855.)  The 
principle  contended  for  seems  to  rest,  if  it  can  be  maintained 
at  all,  upon  a  question  of  public  policy.  The  Factory  Act,  it 
is  said,  is  passed  to  regulate  the  employment  of  women  and 
children  and  imposes  upon  the  employer  certain  duties  and 
subjects  him  to  specified  penalties  in  case  of  default ;  that  a 
sound  public  policy  requires  the  rigid  enforcement  of  this  act, 
and  it  would  contravene  that  policy  to  permit  an  employee 
by  implied  contract  or  promise  to  waive  the  protection  of  the 
statute. 

We  think  this  proposition  is  essentially  unsound  and  pro- 
ceeds upon  theories  that  cannot  be  maintained. 

It  is  difficult  to  perceive  any  difference  in  the  quality  and 

character  of  a  cause  of  action  whether  it  has  its  origin  in  the 

ancient  principles  of  the  common  law,  in  the  formulated  rules 

of  modern  decisions,  or  in  the  declared  will  of  the  legislature. 
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Public  policy  in  eacli  case  requires  its  rigid  enforcement* 
and  it  was  never  urged  in  the  common-law  action  for  negli- 
gence that  the  rule  requiring  the  employee  to  assume  the 
obvious  risks  of  the  business  was  in  contravention  of  that 
policy. 

It  is  possible  that  the  statute  imposes  upon  the  employer 
duties  under  which  he  did  not  rest  at  common  law. 

It  may  be  asked,  if  the  doctrine  of  obvious  risks  is  applied 
to  the  statute,  under  what  circumstances  could  the  employee 
sue? 

It  is  well  settled  that  the  risks  of  the  service  a  servant 
assumes  in  entering  the  employment  of  a  master  are  those 
only  which  occur  after  the  due  performance  by  the  employer 
of  those  duties  which  the  law  enjoing  upon  him.  (Benziny 
v.  Steinway  tfc  Sons,  101  N.  Y.  552;  McGovem  v.  Central 
Vermont  It.  Ii.  Co.,  123  N.  Y.  280.) 

The  rule  as  to  the  risks  of  the  service,  or  ordinary  risks,  is 
entirely  distinct  from  the  rule  of  obvious  risks,  and  if  the 
statute  has  added  to  the  duties  which  the  law  enjoins  upon 
the  employer  before  the  servant  can  be  subjected  to  the  rule 
of  ordinary  risks,  then  the  default  of  the  employer  in 
the  discharge  of  his  statutory  duty,  resulting  in  injury  to  tlie 
employee,  would  enable  the  latter  to  sue. 

Such  a  construction  of  the  statute  would  not  in  any  way 
limit  the  doctrine  of  obvious  risks. 

This  court  has  frequently  recognized  the  general  rule  that 
whenever  one  owes  another  a  duty,  whether  such  duty  l>e 
imposed  by  voluntary  contract  or  by  statute,  a  breach  of  this 
duty,  causing  damage,  gives  a  cause  of  action. 

In  Willy  v.  Mulled y  (78  X.  Y.  814)  a  recovery  was  per- 
mitted against  a  landlord  who  had  failed  to  provide  proper 
fire  escapes  as  required  by  the  charter  of  the  city  of  Brooklyn. 

In  Pauley  v.  Statin  Gauge  cfc  Lantern  Co.  (131  X.  Y.  iV»: 
it  was  suggested  that  for  a  failure  of  duty  on  the  part  of  an 
employer  under  the  Factory  Act  that  in  addition  to  the 
public  remedy  for  the  enforcement  of  penalties,  the  injured 
employee  had  his  action  for  damages. 
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We  come  then  to  the  rule  of  the  assumption  of  obvious* 
risks  and  it  may  well  be  doubted  whether  it  can  be  said  to 
rest  wholly  upon  the  implied  agreement  of  the  employee. 
The  Supreme  Judicial  Court  of  Massachusetts  in  CfMaley 
v.  South  Boston  Gas  Light  Co.  (158  Mass.  135),  use  this 
language : 

"  The  doctrine  of  the  assumption  of  the  risks  of  his  employ-  . 
ment  by  an  employee  has  usually  been  considered  from 
the  point  of  view  of  a  contract,  express  or  implied, 
but  as  applied  to  actions  of  tort  for  negligence  against  an 
employer,  it  leads  up  to  the  broader  principle  expressed  by 
the  maxim,  Volenti  non  fit  injuria^  one  who,  knowing  and 
appreciating  a  danger,  voluntarily  assumes  the  risk  of  it, 
has  no  just  cause  of  complaint  against  another  who  is  pri- 
marily responsible  for  the  existence  of  the  danger.  A& 
between  the  two,  his  voluntary  assumption  of  the  risk 
absolves  the  other  from  any  particular  duty  to  him  in  that 
respect,  and  leaves  each  to  take  such  chances  as  exist  in  the 
situation,  without  a  right  to  claim  anything  from  the  other. 
In  such  a  case  there  is  no  actionable  negligence  on  the  part 
of  him  who  is  primarily  responsible  for  the  danger." 

Where  the  obvious  risks  of  the  business  result  in  injury  the 
inability  of  the  employee  to  sue  is  due  to  the  fact  that  he 
voluntarily  assumed  those  risks,  not  necessarily  under  an 
implied  contract  to  do  so,  but  by  an  independent  act  of  waiver 
evidenced  by  his  entering  the  employment  with  a  full  knowl- 
edge of  all  the  facts. 

This  distinction  is  not,  however,  of  great  importance  in  the 
view  we  take  of  the  statute  and  its  effect  upon  the  rights  of 
the  parties. 

We  are  of  opinion  that  there  is  no  reason  in  principle  or 
authority  why  an  employee  should  not  be  allowed  to  assume 
the  obvious  risks  of  the  business  as  well  under  the  Factory 
Act  as  otherwise. 

There  is  no  rule  of  public  policy  which  prevents  an  employee 
from  deciding  whether,  in  view  of  increased  wages,  the  diffi- 
culties of  obtaining  employment,  or  other  sufficient  reasons,  it 
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may  not  be  wise  and  prudent  to  accept  employment  subject  to 
the  rule  of  obvious  risks. 

The  statute  does  indeed  contemplate  the  protection  of  a  cer- 
tain class  of  laborers,  but  it  does  not  deprive  them  of  their 
free  agency  and  the  right  to  manage  their  own  affairs. 

In  Massachusetts  they  have  a  statute  called  the  Employers' 
Liability  &ct  (St.  1887,  ch.  270) ;  .it  provides  for  a  civil  remedy 
at  the  suit  of  the  injured  party  in  express  terms. 

In  the  case  of  O^Maley  v.  South  Boston  Gas  Light  Co. 
(158  Mass.  135),  which  was  brought  under  this  statute  to 
recover  damages  for  injuries  received  by  the  plaintiff  who, 
while  wheeling  coal  in  a  barrow  on  a  run  in  one  of  defendant's 
-coal  sheds,  fell  off  and  was  injured,  it  was  held  that  it  was  a 
defense  to  the  action  to  show  that  plaintiff,  when  he  entered 
upon  the  employment,  knew  and  fully  appreciated  the  danger 
to  which  he  was  to  be  exposed. 

A  few  extracts  from  the  opinion  will  show  how  the  statnte 
has  been  construed  in  Massachusetts.     The  learned  judge  says : 

"  If  the  action  were  at  common  law  it  would  be  too  plain 
for  argument  that  the  plaintiff  took  the  risk  of  such  accidents 
as  that  which  happened  ;  *  *  *  but  it  is  contended  that, 
under  the  statute  referred  to  the  rule  is  different.  *  *  * 
The  statute  does  not  attempt  to  take  away  the  right  of  the 
parties  to  make  such  contracts  as  they  choose,  which  will 
establish  their  respective  rights  and  duties.  *  *  *  It 
would  be  unreasonable  to  attempt  to  require  every  one  hiring 
laborers  to  have  the  safest  place  and  best  machinery  possible 
for  carrying  on  his  business.  It  would  be  an  unwarranted 
construction  of  the  statute  which  would  tend  to  defeat  its 
object  to  hold  that  laborers  are  no  longer  permitted  to  con- 
tract to  take  the  risk  of  working  where  there  are  peculiar 
dangers  from  the  arrangement  of  the  place  and  from  the  kind 
or  quality  of  the  machinery  used.  Nothing  but  the  plainest 
expression  of  intention  on  the  part  of  the  legislature  would 
warrant  giving  the  statute  such  an  interpretation. 

"  We  have  no  doubt  that  any  one  may  expressly  contract  to 
take  the  obvious  risks  of  danger  from  inferior  or  defective 
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machinery  as  well  since  the  enactment  of  this  statute  as 
before." 

Goodridge  v.  Washington  Mills  Co.  (160  Mass.  234)  was 
another  case  under  the  same  statute,  and  involved,  as  does  the 
case  at  bar,  uncovered  or  unguarded  gears.  It  was  held  plain- 
tiff could  not  recover. 

The  case  of  Britton  v.  Great  Western  Cotton  Co.  (L.  It. 
[7  Ex.]  130)  involved  the  construction  of  the  English  act  (7 
Vict.  Ch.  15),  which  imposed  on  the  defendant  the  unqualified 
duty  to  fence  the  fly  wheel  connected  with  the  steam  engine 
or  other  motive  power. 

This  duty  it  failed  to  perform,  and  plaintiff's  intestate,  on 
the  sixth  morning  of  his  employment,  undertook  to  grease  the 
bearings  between  the  fly  and  spur  wheels,  was  caught  by  the 
fly  wheel  and  killed. 

The  plaintiff  recovered  on  the  ground  that  the  dangerous 
character  of  the  employment  was  not  so  obvious  that  deceased 
must  necessarily  have  been  taken  to  have  known  it. 

It  is  clear  from  the  language  of  the  court  that  the  doctrine 
of  obvious  risks  would  have  been  applied  had  the  facts  war- 
ranted it.  Bramwell,  B.,  said  (p.  138) :  "  They  are  in  default 
to  begin  with,  and  the  mere  circumstance  that  the  deceased 
entered  on  a  dangerous  employment  does  not  exonerate  them 
unless  he  knew  the  nature  of  the  risk  to  which,  in  consequence 
of  the  default,  he  was  exposed." 

Pigott,  B.,  said :  "  I  do  not  think  we  can  safely  say  that  he 
must  have  known  the  risk  he  was  running.  The  place  was, 
no  doubt,  a  dangerous  place,  but  he  may  very  well  have  been 
ignorant  of  the  real  nature  of  the  risk." 

The  facts  in  the  case  at  bar,  whether  it  be  considered  as  an 
action  for  negligence  at  common  law,  or  under  the  statute,  show 
conclusively  that  the  plaintiff  assumed  the  obvious  risk  of 
working  on  the  machine,  in  operating  which  she  was  injured. 

It  is  impossible  not  to  feel  great  sympathy  for  this 
unfortunate  plaintiff,  who  has  been  maimed  for  life,  but  her 
recovery  is  barred  by  legal  principles  that  are  salutary  and 
proper  in  the  general  administration  of  justice. 
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The  order  of  the  General  Term  should  be  reversed  and 
judgment  ordered  for  defendants  against  plaintiff  on  non-suit, 
with  costs. 

All  concur,  except  Haight,  J.,  not  sitting,  and  Vann,  J., 
dissenting. 

Ordered  accordingly. 


Albert  IT.  Todd  et  al.,  Composing  the  Firm  of  Feuchtw anger 
&  Company,  Respondents,  v.  James  Gamble  et  al.,  Com- 
posing the  Firm  of  Procter  &  Gamble,  Appellants. 

1 .  Contract  op  Sale  —  Breach  by  Vendee  —  Measure  of  Damages. 
The  general  rule,  fixing  as  the  measure  of  damages,  for  a  breach  of  a  con- 
tract of  sale  by  the  vendee,  the  difference  between  the  contract  price  and 
the  market  value,  has  no  application  to  a  breach  of  a  contract  for  the 
manufacture  and  sale  of  a  commodity,  unless  it  appears  that,  upon  the 
breach  by  the  vendee,  the  vendor  could  have  placed  the  commodity  upon 
the  market  and  thus  have  relieved  himself  from  the  consequence  of  the 
vendee's  default 

2.  Measure  op  Damages,  in  Absence  op  Market  Value.  When  the 
subject  of  a  contract  of  sale  at  a  fixed  price  is  an  article  to  be  manufac- 
tured by  the  vendor,  perishable  in  its  nature  when  kept  for  any  length  of 
time  (such  as  e.  g. ,  silicate  of  soda),  having  but  a  limited  demand  and  no 
real  market,  and  only  manufactured  in  quantities  upon  orders  by  con- 
sumers, the  mere  fact  that  at  the  time  of  a  breach  of  the  contract  by  the 
vendee's  refusal  to  accept  delivery  there  was  a  price  at  which  the  vendor 
had  been  able  to  effect  sales  of  the  article,  is  not  controlling  in  fixing  the 
measure  of  damages  ;  but  the  vendor  will  be  entitled  to  recover  the  differ- 
ence between  what  it  would  cost  him  to  manufacture  and  deliver  the 
article  under  the  contract  and  the  contract  price. 

Reported  below,  74  Hun,  569. 

(Argued  January  13,  1896  ;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  15, 1893,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  defend 
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•iiits'  failure  to  receive  and  pay  for  certain  silicate  of  soda 
tinder  an  executory  contract  of  sale. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  E.  Hughes  for  appellants.     The  measure  of  dam- 
ages is  the  difference  between  the  contract  price  and  the  value 
of  the  commodity  at  the  time  of  breach.   {Dillon  v.  Anderson, 
*3  X.  Y.  231 ;   Clark  v.  Marsiglia,  1  Den.  3VT;  Hamilton 
v-  McPherson,  28  X.  Y.  72 ;  Parsons  v.  Sutton,  6(>  X.  Y.  92 ; 
Johnson  v.  Meeker,  96  X.  Y.  93 ;   Wright  v.    Bank  of  the 
Metropolis,  110  X.  Y.  237  ;  Parmentev  v.  Fitzpatriek,  135  X. 
Y.  190;  Abb.  Tr.  Ev.  308;  2  Sedg.  on  Dam.  [7th  ed.]  367; 
Bakery.  Drake,  53  X.  Y.  211 ;  Dana  v.  Fiedler,  12  X.  Y.  40 ; 
^Sames  v.  BrownylSO  X.  Y.  372  ;  Windmuller  v.  Pope,  107  X. 
}'•  <>*74  ;  Dolph  v.  T.  L.  M.  Co.,  28  Fed.  Rep.  553  ;  Murray  v. 
Canton,  99  Mass.  345  ;  Borrins  v.  Hutchinson,  18  0.  B.  [X.  S.] 
445  ;  France  v.  Gaudet,  L.  R.  [6  Q.  B.]  204;  Hinds  v.  Lid- 
*>#,  I-.  R.  [10  Q.  B.]  265;  //.  cfe  II.  Co.  v.  C.  B.   Co.,  62 
^<J.   Hep.  897;  Mayne  on  Damages  [5th  ed.],  18,  181,  275; 
fr/f«nlon  v.  G.    W.  It.  Co.,  6  B.  <fc  S.  483;  Den  liluyktr  v. 
G"*te»^  97  Mich.  354;  Gunn  v.  Burghart,  15  J.  &  S.  371 ; 
J»n,j&  ^  Morgan,  90  X.  Y.  4 ;  S.  tfc  7).  <7.  cfc  /.  Co.,  v.  ,7.  #.  C 
*-»  35  L.  T.  [X.  S.l  668  ;  Masterton  v.  jl%w,  <?*•.,  7  Hill,  61 ; 
y"'*oZ<ds  v.  tftote,  89  X.  Y.  36;  McMaster  v.  ASYtffc,  108  X. 
V   ^S*  ;  X  r.  cfe  II.  It.  It.   Co.  v.  Story,  6  Barb.  419 ;  6  X. 

****z]amin,  F.  Tracy  for  respondents.     The  appellants  can- 
,     ^^tnplain  of  the  rule  adopted  by  the  court  for  estimating 
1*1  ^in tiffs'  damages.     The  submission  by  the  court  to  the 
{  f      ^>"f  the  question  whether  there  was  or  was  not  a  market 
^    ior  the  silicate  of  soda  at  the  time  of  the  breach  of  the 
*~^.ct  and  the  finding  of  the  jury  that  there  was  no  such 
^^^t  value  take  from  the  appellants  all  ground  of  corn- 
pain  t:^     (Masterton   v.  Mayor,  etc.,  7   [fill,  61;  Dillon  v. 
A*'****«m,  43  X.  Y.  231;  S.  db  D.  C.  &  L  Co.  v.  J.  S.   C. 
U->   35LT.  [X.  S.]  668.) 
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Gray,  J.     This  appeal  presents  the  question  of  the  prober 
measare  of  damages,  in  an  action  against  the  defendants  f-jr 
tef using  to  perform  their  contract  with  the  plaintiffs,     Br 
that  contract  the  plaintiffs,  who  were  manufacturers  of  chemi- 
cals, were  to  furnish  the  defendants  with  "  whatever  quanti- 
ties of  silicate  of  soda  they  will  require  to  use  in  their  factories 
during  one  year  from  date,"  at  the  price  of  $1.10  per  hundred 
pounds,  in  New  York.     Under  this  agreement  the  plaintiffs 
had  delivered,  and  the  defendants  had  paid  for,  350  barrels  of 
the   article,  when    the  latter  notified   the  former   that  they 
would  not  receive  any  more.     The  refusal  on  the  part  of  the 
defendants  to  perform   their   contract  seems  to  have  been 
purely   arbitrary.      Upon    receiving    this    notice    from    the 
defendants,  the  plaintiffs   ceased  to  manufacture   under  the 
contract,  and  I  believe  that  the  defendants  have  not  contended 
that  it  was  the  duty  of  the  plaintiffs  to  do  otherwise.     It  was 
conceded  that,  for  the  balance  of  the  contract  year,  the  defend- 
ants U6ed  about  2,877  barrels  of  silicate  of  soda,  (each  barrel 
containing  about  550  pounds),  which  they  purchased  from 
other  parties,  and  under  instructions   from   the   court,  that 
the  plaintiffs,  if  there  was  no  market  value  for  the  article, 
were  entitled  to  recover  the  difference  between  the  cost  of 
production  and  the  contract  price,  the  jury  rendered  a  verdict 
for  the  plaintiffs  against  the  defendants,  for  their  failure  to 
take  that  amount,  for  damages  measured  by  that  rule.     They, 
also,  upon  the  request  of  the  court,  made  a  special  finding 
that,  at  the  time  of  the  breach  by  the  defendants  of  their  con- 
tract, there  was  no  market  value  for  silicate  of  soda. 

The  general  rule  for  the  measure  of  damages,  in  the  case  of 
a  breach  by  a  vendee  in  the  contract  for  the  sale  of  an  article 
of  merchandise  at  a  fixed  price,  is  the  difference  between  the 
contract  price  and  the  market  value  of  the  article,  on  the  day 
and  at  the  place  of  delivery.  {Gregory  v.  McDowell,  S 
Wend.  435;  Dexj  v.  Dox,  9  Wend.  129;  WindmvMer  v. 
Pope,  107  N.  Y.  674 ;  Wood's  Mayne  on  Damages,  §  200.) 
That  is  the  rule  which  has  been  recognized  both  in  England 
and  here.     The  principle  upon  which"  it  rests  is  that  of  an 


r 

i 
i 


1896.]  Todd  v.  Gamble.  385 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

indemnification  of  the  injured  party  for  the  injury  which  he 
has  sustained  and,  in  ordinary  cases,  the  value  in  the  market 
on  the  day  forms  the  readiest  and  most  direct  method  of 
ascertaining  the  measure  of  this  indemnity.  If  the  article  is 
bought  and  sold  in  the  market,  the  market  price  shows  what 
pecuniary  sum  it  would  take  to  put  the  plaintiff  in  as  good  a 
position  as'if  the  contract  had  been  performed.  (Sedgwick 
on  Damages,  §§  243,  244.)  In  Murray  v.  Stanton  (99  Mass. 
345),  it  was  said  in  the,  opinion  :  "  When  there  is  a  market 
value  it  shows  the  price  at  which  either  party  may  have  relief 
from  the  consequences  of  the  default  of  the  other  and,  there- 
fore, it  properly  measures  his  damages.  But  when  there  is 
no  such  standard,  the  damages  must  be  estimated  from  other 
means  of  valuation."  To  justify  a  departure  from  this  gen- 
eral rule,  the  facts  must  take  the  case  out  of  the  ordinary  and, 
if  there  is  no  such  standard  as  a  market  value,  the  measure  of 
the  plaintiff's  damage  may  be  arrived  at,  in  a  case  like  the 
present  one,  by  ascertaining  the  difference  between  the  con- 
tract price  and  the  cost  of  production  and  delivery.  Market 
value,  in  the  ordinary  sense,  is  generally,  but  not  always,  the 
measure  of  damages  and  the  application  of  the  rule  necessa- 
rily must  be  to  a  case  where  it  is  shown  that  there  is  a  market 
value  for  the  subject  of  the  contract  of  sale. 

In  this  case  it  appears  that  when  the  contract  was  made, 
the  plaintiffs  and  another  concern  manufactured,  substantially, 
all  the  silicate  of  soda  made  in  the  United  States.  After  the 
making  of  the  contract  a  new  concern  was"  started,  which,  as 
we  are  allowed  to  infer  from  the  evidence,  occasioned  the 
refusal  by  the  defendants  to  continue  ordering  any  longer 
from  the  plaintiffs.  The  principal  use  of  silicate  of  soda  is 
in  the  manufacture  of  laundry  soaps,  in  which  business  the 
defendants  were  largely  engaged  and  consumed,  during  the 
year  in  question,  over  sixty  barrels  a  week,  or  something  over 
one-tenth  of  the  entire  production  of  the  country.  It  seems 
that  the  article  is  highly  perishable  in  its  nature  and  can  only 
be  fairly  well  kept  for  any  reasonable  time  by  being  barrelled 
up.  Consequently,  but  little  of  it  is  kept  in  stock  by  manu- 
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facturers,  who  deal  directly  with  the  consumers  and  produce 
it  as  they  require  it.  Merchants  do  not  usually  keep  it  in 
stock ;  though,  upon  the  question  of  its  having  a  market,  the 
defendants  adduced  some  evidence  by  a  dealer  in  chemicals 
to  sh6w  that  he  bought  the  article  from  manufacturers  and 
sold  it  to  consumers.  But  his  aggregate  6ales  in  the  year  in 
question  he  estimated  to  be  only  from  one  hundred  to  one 
hundred  and  fifty  barrels,  and  he  seldom  kept  over  fifteen 
barrels  on  hand.  Of  course,  this  wtas  quite  insufficient  evi- 
dence to  warrant  a  finding  by  the  jury  as  to  there  being  a 
general  market  for  the  article,  upon  which  it  could  be  disposed 
of  in  such  large  quantities.  The  contract,  if  carried  out, 
would  have  called  for  a  production  at  the  rate  of  sixty  barrels 
a  week,  and  the  evidence  does  not  warrant  the  belief  that  any 
such  quantity  could  have  found  a  ready  market  and,  if  not, 
then  the  article  would  soon  have  become  unfit  for  use.  It  is 
very  clear,  upon  the  evidence,  if  the  plaintiffs  had  continued 
manufacturing,  after  the  refusal  by  the  defendants  to  be 
bound  by  the  contract,  that  it  would  not  have  been  for  the 
advantage  of  the  latter,  with  respect  to  diminishing  the 
damages.  It  appeared  from  the  evidence  that  the  capacity 
of  the  plaintiffs'  factories  was  from  200  to  300  barrels 
a  week,  or  about  100  barrels  in  excess  of  their  sales,  and, 
therefore,  the  plaintiffs  were  shown  to  have  been  in  a  position 
to  have  furnished  the  defendants  with  the  quantities  which 
they  subsequently  took  from  other  parties.  The  contract 
price  had  been  fixed  at  a  concession  upon  the  plaintiffs'  selling 
price  of  the  article,  and  as  to  such  sales  as  were  made  of  the 
article  upon  orders,  during  the  balance  of  the  contract  year, 
the  price  did  not  vary  materially.  If  the  contention  of  the 
defendants  should  prevail  and  the  measure  of  damages  should 
be  held  to  be  the  difference  between  the  contract  price  and 
the  value  of  the  commodity  at  the  time  of  the  breach,  as  fixed 
by  the  price  received  at  some  known  sales,  the  plaintiffs  would 
have  been  entitled  to  recover  nothing,  or  only  nominal  dam- 
ages, of  the  defendants. 

The  defendants  proceed  upon  the  assumption  that  if  an 
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article  is  shown  to  have  a  value,  or  selling  price,  the  measure 
of  damages  must  be  the  difference  between  it  and  the  con- 
tract price ;  irrespective  of  the  question  of  the  nature  of  the 
market  for  it.  To  use  their  language,  "  if  there  be  no  market, 
in  a  restricted  sense,  yet  if  the  commodity  is  the  subject  of 
sale  and  there  is  a  selling  price,  the  same  rule  obtains  and 
proof  of  cost  should  be  excluded."  Proceeding  upon  that 
assumption,  they  argue,  substantially,  that  as  there  was  shown 
to  be  a  selling  price,  from  the  fact  of  there  having  been  sales 
of  the  article  by  the  plaintiffs,  it  is  a  controlling  factor  and 
compels  the  application  of  the  general  rule  for  which  they 
contend.  To  that  proposition  I  think  we  should  not  assent  ' 
and  I  fail  to  find  adequate  support  for  it  either-  in  principle, 
or  in  the  authorities.  The  general  rule,  certainly,  can  have 
no  application  to  the  case  of  a  breach  of  a  contract  for  the 
manufacture  and  sale  of  a  commodity ;  unless  it  is  made  to 
appear  that,  upon  the  breach  by  the  vendee,  the  vendor  could 
have  placed  the  commodity  upon  the  market  and,  by  thus  dis- 
posing of  it,  have  relieved  himself  from  the  consequences  of 
the  defendants'  default.  The  principle  of  indemnity  upon 
which  the  rule  rests  would  be  satisfied  in  such  a  case  and  the 
vendor  would  be  confined  for  his  recovery  to  the  difference 
between  a  known  market  value  at  the  time  of  the  breach  of 
the  contract  and  the  price  fixed  by  the  contract.  In  Iladley 
v.  Baxendak  (9  Exch.  341)  this  rule  was  laid  down  by  Baron 
Alderson  :  "  Where  two  parties  have  made  a  contract,  which 
one  of  them  has  broken,  the  damages  which  the  other  party 
ought  to  receive,  in  respect  of  such  breach  of  contract,  should 
be  such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally,  i.  e.,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  both  parties 
at  the  time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it." 

What  must  the  parties  be  deemed  to  have  contemplated  in 
the  present  case?  The  defendants  bound  the  plaintiffs, 
through  this  contract,  to  supply  all  the  silicate  of  6oda  which 
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they  would  require  for  the  year.  The  plaintiffs,  with  ample 
capacity  for  supplying  the  article,  contemplated  that  their 
production  would  be  increased  by  the  amount  which  the 
defendants  would  take  from  them  during  the  year.  The 
defendants  agreed  to  take  the  article  only  from  the  plaintiffs 
and  were  accorded  a  concession  upon  the  price  at  which  the 
plaintiffs  were  then  selling  their  product.  The  plaintiffs  were 
assured  of  sales  which,  with  their  facilities  for  manufacturing, 
would  represent  to  them  a  profit  measured  by  the  difference 
between  the  cost  of  its  production  and  the  price  which  they 
had  fixed  in  the  contract.  The  defendants  well  knew,  from 
the  perishable  nature  of  the  article  and  its  limited  demand,, 
that  the  plaintiffs  would  manufacture  to  meet  their  require- 
ments in  their  business  and  that  such  an  article  would  not  be 
manufactured  in  such  large  quantities  as  would  be  needed  by 
them,  unless  it  could  be  disposed  of  at  once.  Of  course,  they 
must  have  contemplated  a  profit  to  the  plaintiffs  if  they  could 
manufacture  at  a  cost  under  the  contract  price.  It  is  absurd 
to  say,  in  view  of  the  evidence,  that  there  was  a  market  value, 
in  the  ordinary  sense  of  the  term,  for  silicate  of  soda  and, 
perhaps,  the  defendants  do  not  seriously  argue  that  there  was. 
But  if  we  are  to  hold,  in  accordance  with  their  views, 
because  there  was  a  price  at  which  the  plaintiffs  had  been 
able  to  effect  sales  of  the  article  at  the  time  of  the 
breach,  that  that  fact  must  be  controlling  in  fixing 
the  measure  of  damages,  we  should  be  doing  a  great 
injustice  and  we  should  be  establishing  a  commercial 
rule,  which  would  work  injuriously  in  cases  where,  like  the 
present  one,  the  subject  of  sale  between  the  parties  is  an 
article  perishable  in  its  nature,  when  kept  for  any  length  of 
time  ;  having  but  a  limited  demand  and  no  real  market,  and 
only  manufactured  in  any  quantities  upon  orders  by  consum- 
ers. In  Parsons  v.  Sutton  (66  N.  Y.  92),  upon  the  question 
of  a  vendee's  claim  for  damages  for  breach  of  a  contract  for 
the  sale  and  delivery  of  paper,  Judge  Eabl,  in  stating  the 
ordinary  rule  of  damages,  added  :  "  When  the  buyer  can  gc 
into   the   market   and   buy  the  article  which   the  seller  has 


r 


1896.]  Todd  v.  Gamble.  389 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

failed  to  deliver,  this  is  the  only  rule,  as  it  offers  the  buyer 
full  indemnity.  Special  damages  are  allowed  when  this  rule 
will  not  furnish  full  indemnity."  He  instances,"  if 'there  is  no 
market  for  the  article."  The  converse  of  the  proposition  should 
be  true  where  the  seller  suffers  from  the  breach  by  the  buyer. 
Much  reliance  is  placed  by  the  defendants  upon  Dolph  v. 
Troy  Laundry  Machinery  Go.  (28  Fed,  Kep.  553).  In  that 
case  the  parties  were  competitors  in  the  business  of  manufac- 
turing and  selling  washing  machines  and,  to  obviate  the  conse- 
quences to  each  other  of  competition,  a  contract  was  made 
between  them  to  divide  the  profits  on  sales,  upon  the  basis  of  a 
fixed  manufacturers'  price  for  a  term  of  years.  Under  the  con- 
tract, the  plaintiff  was  obliged  to  deliver  a  certain  number  of 
his  machines  at  a  certain  price  each  year,  as  the  defendant 
should  order  from  time  to  tim3 ;  or  the  plaintiff  was  to  have 
the  option  of  manufacturing  all  machines  sold  by  both  parties. 
After  a  year  the  defendant  terminated  the  contract  by  notice 
and  the  plaintiff  sued  for  damages  measured  by  the  difference 
between  the  cost  and  the  contract  price.  As  I  read  the 
opinion  of  Judge  Wallace,  it  assumes  that  there  was  a 
market  for  the  sales  of  such  articles  and  he  held  that  the 
measure  of  damages  was  the  difference  between  what  the 
plaintiff  would  have  been  entitled  to,  if  he  had  built  all  the 
machines  during  the  term  of  the  contract,  viz.:  their  market 
value,  and  the  contract  price.  His  citation  of  E  Winger  v. 
Armstrong  (L.  K.  [9  Q.  B.]  473),  seems  to  show  his  under- 
standing of  the  exception  to  the  general  rule.  It  was  there 
said  by  Justice  Blackburn  :  "  Where,  from  the  nature  of  the 
article,  there  is  no  market  in  which  it  can  be  obtained,  this 
rule,"  (the  general  rule),  "is  not  applicable."  However 
appropriate  the  application  of  the  general  rule  may  have  been 
to  that  case,  I  do  not  consider  it  as  an  authority  for  its  appli- 
cation upon  the  facts  of  the  present  case.  The  leading  case  in 
this  state  of  Masterton  v.  The  Mayor,  (7  Hill,  61),  illustrates 
an  application  of  the  rule,  that  the  difference  between  the  cost 
and  the  contract  price  will  be  allowed,  if  there  is  no  market 
value  for  the  article.     In  that  case  the  plaintiff  had  contracted 
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with  the  city  of  Brooklyn  to  furnish  certain  marble  for  the 
city  hall  and  Nelson,  Ch.  J.,  observed  in  his  opinion :  "  If 
there  was  a  market  value  of  the  article  in  this  case,  the  ques- 
tion would  be  a  simple  one.  As  there  is  none,  however,  the 
parties  will  be  obliged  to  go  into  an  inquiry  as  to  the  actual 
cost  of  furnishing  the  article  at  the  place  of  delivery."  At 
another  place  he  says:  "When  the  article  has  no  market 
value,  an  investigation  into  the  constituent  elements  of  the 
cost  to  the  party  who  has  contracted  to  furnish  it,  becomes 
necessary ;  and  that,  compared  with  the  contract  price,  will 
afford  the  measure  of  damages."  Applying  the  principle  of 
that  decision  to  the  present  case,  we  have  ample  authority  for 
saying  that  as  silicate  of  soda  was  an  article  which  had  no 
market  value,  in  the  ordinary  sense,  but  was  usually  manu- 
factured upon  orders  given  by  consumers,  the  manufacturer, 
whose  contract  to  furnish  it  is  broken  by  the  refusal  of  the 
vendee  to  take  it,  i6  entitled  to  recover  as  hi6  damages  the 
profits,  which  the  performance  of  the  contract  by  tliQ  vendee 
would  have  produced  to  him  ;  or  the  difference  between  what 
it  would  cost  him  to  manufacture  and  deliver  it  under  the 
contract  and  the  price  agreed  therein  to  be  paid  by  the  vendee. 
A  comparatively  recent  case  in  England  is  much  in  point.  In 
the  case  of  The  Silkston-e  &  Dodmvorth  Coal  cfe  Iron  Co.  v. 
The  Joint  Stock  Coal  Co.  (35  L.  T.  [N.  S.]  668,  decided  in  the 
Exchequer  Division),  the  plaintiff  company,  colliery  owners, 
contracted  to  supply,  and  the  defendant  company,  dealers  in 
coal  in  London,  contracted  to  purchase,  3,250  tons  of  old 
Silkstone  coal,  at  19s.  a  ton  ;  to  be  delivered  to  and  taken  by 
the  defendant  at  the  pit's  mouth  in  equal  monthly  qnan ti- 
tles, extending  over  a  period  of  nine  months.  During 
several  of  the  months  the  defendant  failed  to  send 
wagons  forward  to  accept  the  full  quantity  they  were 
bound  to  accept,  and  which  the  plaintiff  was  ready 
and  willing  to  supply  in  such  months,  and  the^ctefendant 
therein  made  default.  The  coal  of  the  plaintiff's  colliery  was 
of  a  perishable  nature  deteriorating  rapidly  in  quality,  if 
stacked  or  stored  above  ground,  and  it  was  not  the  ordinary 
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course  of  business  for  the  colliery  owner  to  raise  such  coal, 
except  to  supply  contracts  previously  entered  into.  It  was 
raised,  as  far  as  possible,  from  day  to  day  to  supply  the  wagons 
arriving  to  receive  it,  into  which  it  was  delivered  directly 
from  the  pit's  mouth.  The  coal  already  raised,  but  not  taken 
by  purchasers,  could  be,  and  frequently  was,  sold  in  small 
quantities  in  the  London  Coal  Exchange.  In  an  action 
brought  by  the  plaintiff  to  recover  damages  from  the  defend- 
ant, for  a  breach  of  the  contract,  in  failing  to  take  the  full 
monthly  quantity,  it  was  held  that  the  amount  of  damages 
the  plaintiff  was  entitled  to  recover  was  the  difference  between 
the  cost  of  raising  the  coal,  added  to  the  value  of  the  coal 
itself  remaining  unraised  in  the  mine,  and  the  contract  price. 
In  that  case  the  contention  of  the  defendants  was  that  the 
proper  measure  of  damage  was  the  difference  between  the 
price  at  which  the  coals  could  have  been  sold  as  raised  coal 
and  the  contract  price.  It  was  said  by  Kelly,  C.  B. :  "It 
appears  most  clearly  from  the  case  that,  if  the  plaintiff  had 
raised  the  coal,  and  brought  it  to  the  pit's  mouth  and  endeav- 
ored to  sell  it,  the  result  of  such  proceeding  would  have  been 
the  deterioration  of  the  coal  from  day  to  day  until  a  purchaser 
could  have  been  found  for  it ;  and  that  even  if  one  had  been 
found,  it  would  have  been  very  uncertain  whether  the  price 
that  would  have  been  obtained  would  have  been  equal  to  that 
which  the  defendants  had  contracted  to  pay  *  *  *  Under 
these  circumstances  it  appears  to  me  to  be  that  we  have  only 
to  consider  what  is  the  amount  of  the  profit  that  the  plaintiffs 
would  have  gained  by  the  defendants  performing  their  con- 
tract. They  would  undoubtedly  have  gained  the  difference 
between  the  amount  of  their  expenditure  in  raising  the  coal, 
added  to  the  value  of  the  coal  itself,  had  it  remained  unraised 
and  unsold  in  the  mine,  and  the  contract  price  of  19s.  per  ton, 
which  they  would  have  received  for  the  coal  had  the  contract 
been  duly  performed,  and  that  difference  is  the  sum  which 
the  plaintiffs  are  entitled  to  recover." 

That  case  seems  to  have  been  well  considered  and  is  quite 
similar,  in  its  facts,  to  the  present  one.    I  think  we-should  con- 
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elude  that  there  was  no  error  in  the  instrnction  given  by 
the  trial  judge-  to-  the  jury  and  this  conclusion  makes  it 
unnecessary  for  us  to  consider  any  of  the  other  exceptions  in 
the  case. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  ebnenr. 

Judgment  affirmed. 

Anna    M.    Aenold,   Kespondent,    v.  Norfolk   and  New 
Brunswick  Hosiery  Company,  Appellant. 

1.  Patented  Invention  —  Contract  for  Use  under  Royalty— 
Capacity  of  Patented  Machine  —  Representations.     In  an  action 
brought  by  the  owner  of  certain  patents  for  improvements  in  making  knit 
underwear  to  recover  royalties  under  a  contract  for  the  use  of  the  patents 
made  with  the  defendant,  a  corporation  engaged  in  manufacturing  such 
goods,   which  contract  provided  that  the  plaintiff  should  furnish  the 
defendant  with  machines  for  doing  the  work,  the  defense  was  interposed 
that  the  contract  should  be  annulled  upon  the  ground  that  its  execution 
was  induced  by  misrepresentations  of  the  inventor,  as  the  plaintiff's  agent, 
in  reference  to  the  capacity  of  the  machines  furnished  by  the  plaintiff  to 
operate  with  sufficient  rapidity  to  make  their  use  commercially  profitable. 
The  contract  contained  no  guaranty  or  representation  as  to  the  capacity  of 
the  machines,  and  the  evidence  as  to  their  capacity  was  conflicting.    It 
appeared  that  the  machines  furnished  by  the  plaintiff  had  been   used  by 
.the  defendant  for  a  considerable  time  before  entering  into  the  contract  in 
suit;  it  was  not  found  that  any  representation  in  reference  thereto  was 
false,  and  the  defense  was  overruled.     Held,  proper;  that  the  officers  of 
the  defendant,  having  tested  and  become  fully  informed  with  reference  to 
the  machines  by  using  them  before  entering  into  the  contract,    must  he 
deemed  to  have  assumed  the  responsibility  of  the  work  becoming  com- 
mercially profitable. 

2.  Limitations  on  Invention  —  Rtsk  op  Infringing  Other  Patestb 
—  Weight  op  Evidence.  The  defense  interposed  also  alleged  misstate- 
ments by  the  inventor,  as  the  agent  of  the  plaintiff,  in  reference  to  the 
state  of  the  art,  and  the  concealment  from  the  defendant  of  limitations  on 
the  invention  covered  by  the  contract  and  the  risk  of  infringing  other 

.  patents.     The  trial  court  found  the  facts  against  these  allegations,  and 
the  findings  were  approved  by  the  General  Term.     Held,  that  the  findings 
had  evidence  to  support  them  and  that  the  testimony  presented  a  questior 
as  to  the  weight  of  evidence,  which  was  final  in  the  General  Term. 
Reported  below,  76  Hun,  15. 

(Argued  January  16,  1896;  decided  February  18, 1896.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  12,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  the  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Walter  D.  Edmonds  and  John  Hunter,  Jr.,  for  appellant. 
The  appellant  is  entitled  to  a  new  trial  because  of  the  error  of  the 
learned  court  below  in  refusing  to  find  as  matter  of  law  that 
defendant  was  entitled  to  a  rescission  of  the  contract  in  suit  on 
the  sole  ground  that  its  execution  of  the  same  was  procured  or 
partly  procured  or  induced  by  misstatements  of  facts  made  to 
the  defendant  corporation  by  the  plaintiff's  agent,  and  this 
irrespective  of  his  fraudulent  intent.  (Story's  Eq.  Juris.  §  193 ; 
ElweU  v.  Chamberlin,  31  N.  Y.  611-619 ;  Mayer  v.  Dean, 
115  N.  I.  556;  Be?inett  v.  Judson,  21  N.  Y.  238;  Sharp  v. 
Mayor,  40  Barb.  256 ;  Craig  v.  Ward,  3  Keyes,  387,  393 ; 
Oberlander  v.  Spiess,  45  N.  Y.  175;  Meyer  v.  Amidon,^> 
N.  Y.  169;  Wakeman  v.  Bailey,  51  N.  Y.  27;  Atwood  v. 
Clark,  6  CI.  &  Fin.  444.)  The  court  below  erred  in  finding 
that  no  false  or  fraudulent  representations  were  made  by 
plaintiff's  agent  respecting  application  for  patent.  (Elwell  v. 
Chamberlin,  31  K".  Y.  611;  Pollock  v.  Pollock,  71  K.  Y. 
137 ;  Losh  v.  Hague,  1  Webb  P.  C.  207 ;  Roberts  v.  Ryer, 
91  U.  S.  150  ;  Brown  v.  Piper,  91  U.  S.  37 ;  P.  R.  R.  Co.  v. 
Z.  E  S.  T.  Co.,  110  U.  S.  490.)  The  finding  of  the  trial  court 
that  the  defendant  made  the  contract  with  full  knowledge  of 
all  the  material  facts  relating  to  the  condition  of  the  patents 
is  error,  as  there  is  no  competent  evidence  to  sustain  it. 
{Pollock  v.  Pollock,  71  N.  Y.  137;  N.  L.  Ins.  Co.  v.  Minch, 
53  N.  Y.  144 ;  M.  Nat.  Bank  v.  Clark,  139  N.  Y.  314 ;  Inner- 
arity  v.  M.  JV.  Bank,  139  Mass.  332 ;  President,  etc.,  v.  Cornen, 
37  N.  Y.  320 ;  F.  Bank  v.  J\r.  Y.  <&S.  C  Co.,  4  Paige,  127 ;  A. 
S.  Bank  v.  Savery,  82  N.  Y.  291 ;  Trustees,  etc.,  v.  Bowman, 
50 
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136  N.  Y.  521 ;  Angell  &  Ames  on  Corp.  §  308 ;  Nat  Bank  v. 
Norton,  1  Hill,  572 ;  Village  of  Port  Jervis  v.  F  N  Bank  Pt. 
J.,  96  N.  Y.  550, 559 ;  Risley  v.  /.,  B.  <&  W.  R.  Co.,  1  Hun,  202 ; 
Taylor  on  Corp.  §  266.)  The  court  erred  in  finding  that  the 
defendant  did  not  rely  upon  the  representations  in  the  letter 
of  November  3,  1881.  (Pollock  v.  Pollock,  71  N.  Y.  137.) 
The  court  erred  in  refusing  to  find  that  House's  patent,  cited 
as  a  reference  against  Arnold  in  the  "Two-Stitch"  appli- 
cation, prior  to  November  3,  1881,  was  a  material  reference 
in  that  it  presented  so  kindred  a  stitch  and  seam  as  substan- 
tially to  deprive  his  claims  of  patentable  novelty,  and,  conse- 
quently, of  any  substantial  value  in  the  matter  of  securing 
monopoly  to  the  company.  (Roberts  v.  Ryar,  99  U.  8.  150; 
Brown  v.  Piper,  91  U.  S.  37 ;  P.  R.  R.  Co.  v.  L.  E  S.  T.  Co., 
110  U.  S.  490.)  The  court  erred  in  the  findings  respecting  the 
machines  made  at  the  instance  of  the  plaintiff.  (Parker  v. 
JHoulton,  114  Mass.  99;  Stewart  v.  Steams,  63  K  H.  99; 
Burr  v.  Wilson,  22  Minn.  206;  Bradbury  v.  Haines,  60  K 
H.  123  ;  Grant  v.  Shelton,  3  B.  Mon.  423  ;  1  Whart.  on  ConL 
§§  259,  260 ;  Hale  v.  Philbrick,  42  Iowa,  81 ;  1  Bigelow  on 
Fraud,  528 ;  Elkins  v.  Kenyon,  34  Wis.  93 ;  Nelson  v. 
M  ood,  62  Ala.  175 ;  Taber  v.  Peters,  74  Ala.  90 ;  1  Pare,  on 
Cont.  580;  Qatty  v.  Holcomb,  44  Ark.  216 ;  Benj.  on  Sales, 
§  453 ;  Chrysler  v.  Canaday,  90  N.  Y.  272 ;  Cooley  on  Torts, 
484;  Powell  v.  Fletcher,  45  K  Y.  S.  R.  294;  Hickey  v. 
Morrell,  102  K  Y.  454 ;  Elwell  v.  C/tamberlin,  31  N.  Y. 
611.)  The  court  erred  in  overruling  the  defendant's  objec- 
tions to  the  admission  of  evidence.  These  objections  were  all 
made  to  questions  of "  plaintiff's  counsel  addressed  to  her  prin- 
cipal witness,  Satterlee  Arnold,  and  designed  to  induce 
oral  testimony  explanatory  of  and  contradictory  to  the  unam- 
biguous meaning  of  the  language  of  his  letter  o£  November  3, 
1881.  (Humphreys  v.  N.  Y.,  L.  E.  cfe  W.  R.  R.  Co.,  121 
N.  Y.  435,  444;  Field  v.  Munson,  47  N.  Y.  221-224;  W. 
Bank  of  B.  v.  Myhs,  73  N.  Y.  335-340 ;  Thomas  v.  Scutt,  127 
K  Y.  133 ;  Case  v.  P.  B.  Co.,  134  N.  Y.  78-81 ;  Smith  v. 
Crego,  7  N.  Y.  Supp.  86.)     It  was  error  to  exclude  testimony 
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tending  to  show  the  worthlessness  of  Arnold's  goods.  {Nel- 
son v.  Woody  62  Ala.  175.)  There  has  been  no  waiver,  or 
laches,  respecting  misrepresentations  concerning  the  machines. 
{liohrschneider  v.  IT.  L.  Ins.  Co.,  76  N.  Y.  219 ;  Trustees,  etc., 
v.  Botoman,  136  N.  Y.  521-526;  Schiffer  v.  Dietz,  83  N.  Y. 
300.)  Rescission  does  not  involve  plaintiff's  restitution.  (1 
Bigelow  on  Fraud,  430 ;  Ndblett  v.  MaeFarUnd,  92  U.  S. 
101 ;  Veazie  v.  Williams,  8  How.  [U.  S.]  134,  158;  Blake 
v.  MorreU,  21  Beav.  613.) 

Frank  E.  Blackwell  for  respondent.  The  refusal  to  find 
as  a  matter  of  law  that  the  license  agreement  should  be  can- 
celed because  its  execution  was  procured  or  partly  procured 
by  misstatements  of  fact  was  proper.  {Hunter  v.  M.  R.  Co., 
141  N.  Y.  286;  Daniels  v.  Smith,  130  N.  Y.  697.)  There 
was  competent  evidence  to  sustain  the  finding  of  the  court 
that  the  defendant  dealt  with  full  knowledge.  {C.  N.  Bcmk 
v.  Clark,  139  N.  Y.  313.)  The  court  admitted  conversations 
between  Letson  and  Arnold  up  to  the  time  of  the  execution 
of  the  contract.  It  was  objected  that, Arnold  could  not  testify 
to  any  such  conversations,  because  Mr.  Letson  was  dead.  In 
no  other  way,  of  course,  could  Arnold  have  met  the  allegations 
of  fraud,  and,  as  he  had  no  interest,  he  was  a  competent  wit- 
ness. Nothing  else  was  offered  or  received,  except  conversa- 
tions, and  under  the  decisions  they  seemed  to  be  competent. 
{Wallace  v.  Straus,  113  N.  Y.  238,  241,  242;  Bobartv. 
Hobart,  62  N.  Y.  80 ;  Neat-pass  v.  Gilman,  104  N.  Y.  506.) 

Haight,  J.  On  the  10th  day  of  April,  1882,  the  plaintiff, 
as  party  of  the  first  part,  entered  into  an  agreement  with  the 
defendant  as  party  of  the  second  part,  in  and  by  the  terms  of 
which  the  plaintiff,  as  the  owner  of  letters  patent  of  the 
United  States  for  an  improvement  in  modes  of  uniting  edges 
of  knit  goods  number  104,532  and  a  device  for  securing  knit 
fabrics  while  being  cut  and  sewed,  number  241,116,  and  a 
device  for  trimming  fabrics,  number  249,743,  granted  to  the 
party  of  the  second  part  the  exclusive  right  for  the  United 
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States  of  America  under  each  of  the  above-named  letters 
patent  and  under  any  other  patent  which  has  been. or  may 
hereafter  during  the  continuance  of  this  agreement  be  granted 
to  the  party  of  the  first  part,  or  to  Satterlee  Arnold,  her  hus- 
band, for  any  improvement  or  invention  whatsoever  apper- 
taining to  or  useful  in  making  what  is  known  as  "  The  Anchor 
Stitch  Seam,"  or  appertaining  to  "The  Anchor  Sewing 
Machine  Trimming  and  Holding  Device,"  in  the  manufacture 
of  all  kinds  of  knit  shirts  or  drawers  known  as  men's,  women's 
and  children's  underwear.  The  agreement  provides  for  a 
royalty  to  be  paid  to  the  party  of  the  first  part  which  the 
second  party  covenants  and  guarantees  shall  amount  to  an 
average  sum  of  one  thousand  dollars  per  month  from  and 
after  the  first  day  of  January,  1883 ;  the  party  of  the  second 
part  covenanting  that  so  long  as  this  agreement  shall  remain 
in  force  it  will  not  contest  the  validity  of  any  of  the  patents 
enumerated,  or  of  the  right  of  the  plaintiff  to  such  patents ; 
and  the  party  of  the  first  part  covenants  and  undertakes  to 
warrant  and  defend  the  party  of  the  second  part  against 
infringements  by  any  person  or  persons  whatsoever  of  any  of 
the  afore-mentioned  patents  or  of  any  of  the  patents  herein 
referred  to  and  to  furnish  to  the  second  party  at  a  reasonable 
price  such  machines  and  appurtenances  for  the  doing  of  the 
work  as  the  party  of  the  second  part  shall  desire. 

Three  different  actions  were  brought  to  recover  royalties 
under  this  agreement,  which  were  consolidated  into  one  and 
tried  upon  a  stipulation  before  the  court  without  a  jury.  No 
question  is  raised  with  reference  to  the  amount  due  and  owing 
to  the  plaintiff  under  the  contract.  The  defense  is  that  the 
contract  should  be  annulled  upon  the  ground  that  its  execu- 
tion was  induced .  by  misstatements  and  misrepresentations 
made  by  the  plaintiff's  husband  as  her  agent.  First,  with 
reference  to  the  capacity,  of  the  machines  furnished  by  the 
plaintiff  to  do  the  work  for  which  they  were  designed,  with 
sufficient  rapidity  to  make  their  use  commercially  profitable ; 
and,  second,  in  making  misstatements  in  reference  to  the  state 
of  the  art  and  concealing  from  the  defendant  limitations  on 
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the  inventions  covered  by  the  contract,  and  the  risks  that  it 
ran  of  infringing  on  other  patents. 

The  defendant  was  a  corporation,  and  for  upwards  of  thirty 
years  had  been  engaged  in  the  manufacture  and  sale  of  woven 
or  knit  woolen  underwear,  having  factories  at  New  Brans- 
wick,  New  Jersey,  and  Norfolk,  Connecticut.  Satterlee 
Arnold  was  an  inventor  and  an  expert  in  seams,  sewing 
machines  and  patents,  and  had  transferred  to  the  plaintiff, 
his  wife,  all  of  his  inventions  and  patents.  At  the  time  of 
making  the  contract  in  question  the  defendant  company  was 
producing  two  classes  of  goods,  one  known  as  "  full  fashion," 
in  which  each  piece  going  to  make  up  the  garment  was  sepa- 
rately knit  or  shaped,  with  a  selvage  edge,  which,  when 
united  by  stitches,  produced  a  seam  which  was  weltless,  hav- 
ing its  two  abutting  edges  lying  in  the  6ame  plane,  neither 
overlapping  the  other,  which,  owing  to  the  shape  of  the 
pieces,  required  the  constant  attention  of  an  operator.  The 
other  class  of  goods  produced  were  known  as  the  circular  or 
cut  goods,  in  which  the  material  was  first  woven  or  knit  in 
tubnlar  or  circular  form  and  then  cut  into  shaped  pieces 
required  by  the  garment  and  finally  united  by  sewing.  The 
edges  of  the  cut  pieces  were  superimposed  and  united  by 
overseaming  through  and  over  both  edges.  This  resulted  in 
leaving  a  considerable  material  beyond  the  seam,  producing  a 
welt  which  reduced  the  goods  to  a  cheaper  and  lower  grade 
than  the  full  fashioned  goods.  This  appears  to  have  been 
the  history  of  the  art  up  to  about  1880,  at  which  time  Arnold 
invented  a  seam  which  he  called  the  anchor  stitch  seam,  which 
was  produced  by  bringing  the  cut  edges  of  the  goods  into 
abutting  contact  while  lying  in  the  same  plane,  and  then 
stitching  back  and  forth  over  and  under  the  line  of  abutting 
juncture  with  an  anchor  stitch,  reaching  farther  into  the  body 
of  the  material,  so  as  to  confine  the  raw  edges  together  and 
prevent  raveling,  and  at  the  same  time  produced  a  weltless 
seam.  At  about  this  time  he  also  invented  a  sewing  machine 
designed  to  make  the  anchor  stitch,  so  called,  and  subsequently 
he  made  applications  to  the  patent  office  to  have  his  inven- 


398  Arnold  v.  Norfolk  &  IT.  B.  Hosiery  Co.       [Feb., 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  148. 

tions  patented.  The  first  application  is  known  as  the  two- 
stitch  patent,  and  the  other  the  three-stitch  machine  patent. 

In  the  fall  of  1880  the  inventions  of  Arnold  appear  to  have 
been  called  to  the  attention  of  the  defendant,  and  from  that 
time  numerous  interviews  took  place  between  Arnold  and  one 
Letson;  the  president  of  the  defendant,  in  which,  if  Arnold's 
testimony  is  to  be  believed,  he  fully  disclosed,  as  fully  as  he 
understood  it,  the  state  of  the  art  up  to  that  period,  with  a 
history  of  his  patents  and  an  account  of  his  inventions,  upon 
which  he  was  seeking  patents.  Arnold  first  constructed  and 
delivered  to  the  defendant  two  machines,  which  were  set  up 
in  the  factory  and  used.  Subsequently  he  constructed  and 
delivered  to  the  defendant  other  machines  which  were  also 
set  up  and  used.  After  the  use  of  these  machines  for  a  num- 
ber of  months,  a  contract  was  entered  into  on,  the  25th  day  of 
November,  1881,  between  the  parties  hereto  for  the  use  of 
the  inventions  of  Arnold  by  the  defendant  during  the  life 
of  the  patents  for  a  royalty  agreed  upon,  in  which  an  option 
was  given  to  the  defendant  by  which  it  might  surrender  up 
all  the  machines  and  appurtenances  furnished  by  Arnold,  and 
thereby  be  relieved  from  all  further  obligations  under  the 
agreement.  The  machines  furnished  by  Arnold  were  oper- 
ated under  that  agreement,  some  of  them  having  been 
operated  over  a  year  when  that  contract  was  superseded  by 
the  contract  in  question.  One  hundred  machines  were  ordered 
by  the  defendant,  and  ninety  were  constructed  by  the  plain- 
tiff and  delivered. 

It  will  be  observed  in  the  first  place  that  there  is  no  guaranty 
or  representation  in  the  contract  with  reference  to  the  capacity 
of  the  machines  to  work  with  sufficient  rapidity  to  make  their 
use  commercially  profitable,  or  that  they  would  even  make  the 
stitch  described  in  the  invention.  The  evidence  with  refer- 
ence to  the  working  of  the  machines  is  conflicting.  But  it 
appears  that  fifty  thousand  dozens  of  garments  were  manu- 
factured thereon ;  that  they  were  operated  under  the  contract 
during  the  years  1882-3-4-5  and  6.  In  1888-9  other 
machines  were   constructed  by  the  plaintiff  making  a   lock 
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stitch,  and  ten  of  such  machines  were  delivered  to  the  defend- 
ant, who  continued  to  operate  them  until  1891,  about  the  time 
of  the  commencement  of  this  action.  These  facts  appear  to 
have  had  a  controlling  influence  on  the  mind  of  the  trial  judge, 
who  could  not  well  believe  that  the  defendant  was  deceived  in 
reference  to  the  character  of  the  work  or  the  capacity  of  the 
machines  after  having  had  them  on  trial  for  so  long  a  time 
before  entering  into  the  contract ;  that  the  plaintiff  had  the 
right  to  puff  her  inventions  so  long  as  no  false  statements  were 
made  with  reference  thereto,  and  that  any  statement  that  was 
made  with  reference  to  revolutionizing  the  trade  was  but  the 
expression  of  an  opinion  upon  a  subject  of  which  the  officers 
of  the  defendant,  with  their  vast  experience  in  the  business, 
were  more  competent  to  judge.  In  these  views  we  must  con- 
cur. The  officers  of  the  defendant  having  tested  and  become 
fully  informed  with  reference  to  the  capacity  of  the  machines, 
must  be  deemed  to  have  assumed  the  responsibility  of  the 
work  becoming  commercially  profitable. 

Upon  the  question  of  the  concealing  from  the  defendant  of 
the  limitations  made  upon  the  inventions,  the  case  is  more 
intricate  and  difficult  to  comprehend.  But  the  facts,  so  far  as 
we  have  been  able  to  gather  them  from  the  great  mass  of  tes- 
timony taken  upon  the  trial,  are  substantially  as  follows  :  With 
reference  to  the  two-stitch  application  for  a  patent,  the  exam- 
iners of  the  patent  office  had  cited  as  a  reference  two  patents 
known  as  the  Humphrey  and  House  patents,  but  had  allowed 
the  second  claim  made  in  the  application,  disallowing  the  first 
and  third  claims.  The  acting  commissioner  having  the  matter 
before  him  had  made  a  suggestion  with  reference  to  the  third 
claim,  writing  out  what  he  thought  it  should  be  and  what  he 
would  allow  were  it  properly  before  him.  An  amendment 
was  accordingly  made  covering  his  suggestion.  But  on  final 
review  before  the  commissioner  the  decision  of  the  examiners 
was  reversed  in  reference  to  the  first  claim  and  it  was  allowed, 
the  commissioner  holding  that  neither  of  the  patents  cited  had 
any  application  to  the  invention  under  consideration ;  but  the 
commissioner  sustained  the  action  of  the  examiners  with  refer- 


400  Arnold  v.  Norfolk  &  N.  B.  Hosiery  Co.       [Feb., 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  148. 

ence  to  the  third  claim,  which  was  designed  to  cover  aa 
article  of  manufacture,  upon  the  ground  that  such  a  claim 
was  not  patentable.  This  decision  was  reached  on  the  third 
day  of  November,  1881,  and  a  patent  number  278,484  was 
subsequently  issued  thereon.  With  reference  to  the  three- 
stitch  machine  application,  numerous  patents  were  cited  aa 
reference,  among  which  were  the  Banks  and  Warth  patents 
upon  which  the  plaintiff's  claims  were  modified  and  limited 
and  finally  resulted  in  the  allowance  of  certain  of  the  claims 
on  the  17th  of  November,  1882,  upon  which  a  patent  was 
issued,  number  278,486 ;  and  in  addition  thereto  a  patent  was 
issued  to  the  plaintiff  upon  a  device  for  trimming  and  sewing 
fabrics,  number  278,485.  These  three  patents  were  assigned 
to  the  defendant  under  the  terms  of  the  contract.  The  chief 
misrepresentation  relied  upon  by  the  defendant  appears  in 
the  letter  of  Arnold  to  Letson,  the  defendant's  president, 
under  date  of  November  3d,  1881,  which,  so  far  as  bears  upon 
the  question,  is  as  follows : 

"  Dear  Sir  —  Mr.  Ashwell  called  to  see  me  this  morning 
about  the  lease,  saying  there  were  some  terms  in  the  first  lease 
you  would  like  different  and  that  there  was  one  yon  preferred  if 
it  read  right.  I  submit  that  it  is  your  turn  now  to  offer  amend- 
ments or  a  new  lease  and  then  you  can  submit  them  and  I 
will  accept  or  make  amendments.  Of  course  you  would  send 
your  reasons  and  objections  if  you  offer  amendments.  Regard- 
ing the  clause  of  infringements  of  patent,  I  have  kept  up  a 
careful  search  to  6ee  if  I  was  infringing  any  one  and  I  do  not 
know  of  any  infringement  so  far,  and  the  broad  claims  allowed 
me  by  the  patent  office  attest  that  they  have  not  even  found  a 
reference  against  me  and  they  have  been  working  a  year  at 
it ;  for  if  they  had  found  a  reference  I  surely  would  not  have 
broad  claims  allowed  me.  Yet  I  cannot  be  positive  that 
nothing  will  come  up  or  if  it  does  what  the  fight  will  be,  but 
do  feel  satisfied  with  the  patent  which  I  expect  will  be 
issued  this  month,  two  of  the  claims  having  been  allowed  and 
the  third  claim  virtually  allowed,  as  the  form  of  the  claim  was 
written  by  the  assistant  commissioner  himself,  and  I  am  satis- 
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fied  that  this  patent  fully  covers  the  invention  and  will  pro- 
tect the  goods." 

It  is  contended  that  the  statement  that  they  had  not 
found  a  reference  against  him  was  false,  and  that  it  misled 
the  defendant  and  induced  the  making  of  the  contract  in 
question  which  they  then  had  under  advisement.  But  it 
will  be  observed  that  in  the  contract  there  is  incorporated  a 
provision  to  the  effect  that  the  plaintiff  covenants  and  agrees 
to  warrant  and  defend  the  defendant  against  all  infringe- 
ments of  any  patents  whatsoever,  and  that  this  expression  in 
the  letter  had  reference  to  .that  clause  in  the  contract.  He 
states  with  reference  thereto  that  he  had  kept  up  a  careful 
search  to  see  if  he  was  infringing  any  one ;  that  he  knew  of 
no  infringements,  and  that  the  broad  claims  allowed  him  by 
the  patent  office  "  attest,"  as  he  expresses  it,  doubtless  mean- 
ing satisfied  or  showed,  that  they  had  not  found  a  reference 
against  him.  It  is  true  that  the  patents  referred  to  had  been 
cited  by  the  examiners,  but  they  had  been  held  by  the  com- 
missioner to  have  no  application  and  consequently  not  to  con- 
stitute an  infringement.  So  that  at  the  time  of  writing  there 
was  no  reference  standing  against  the  two-stitch  application. 
There  were  numerous  references  made  against  the  three-stitch 
machine  application,  but  that  application  had  not  as  yet  been 
allowed,  and  the  letter  evidently  intended  no  reference  thereto, 
and  the  trial  court  has  so  found.  It  has  also  found  that  there 
were  no  false  or  fraudulent  representations  in  fact  made  by  the 
plaintiff  or  her  agent  in  respect  to  the  condition  of  her  patents, 
applications  for  patents  or  inventions,  or  the  patents,  applica- 
tions for  paten ts  or  inventions  of  Satterlee  Arnold,  her  hus- 
band. This  finding  has  been  approved  in  the  General  Term. 
It  is  supported  by  the  testimony  of  Satterlee  Arnold,  who 
states  that  he,  from  time  to  time,  disclosed  to  Mr.  Letson,  the 
president,  the  information  he  derived  from  "Washington  with 
reference  to  his  applications  for  patents ;  that  he  told  him  of 
the  Banks  patent ;  of  the  claims  that  had  been  made  with  ref- 
erence thereto ;  of  what  he  had  been  advised  by  his  attorneys, 
and  aeked  him  to  have  the  company's  attorney  examine 
51 
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the  matter  and  see  whether  there  was  a  chance  for  infringe- 
ment. This  Letson  declined  to  do,  evidently  preferring  to  rely 
upon  the  guaranty  of  the  plain  tiflE  to  warrant  and  defend 
his  company  against  actions  of  that  character.  The  tes- 
timony of  Arnold  was  controverted  in  many  respects,  but  his 
credibility  was  for  the  trial  court,  and  all  questions  with  refer- 
ence to  the  weight  of  evidence  is  final  in  the  General  Term. 
This  court  can  only  interfere  upon  questions  of  law,  and  in 
order  to  raise  a  question  of  law  with  reference  to  the  facts  the 
finding  must  be  either  against  the  undisputed  testimony  or 
without  any  testimony  to  support  it. 

"We  have  examined  the  exceptions  taken  to  the  admission 
and  rejection  of  evidence,  but  find  nothing  that  requires  a 
new  trial. 

No  action  so  far  has  been  brought  charging  the  defendant 
with  any  infringement  of  patents.  Should  such  kn  action  be 
brought  the  duty  devolves  upon  the  plaintiff  to  defend  and 
protect  the  defendant.  In  case  she  neglects  or  refuses  to  so 
do  the  law  affords  the  defendant  a  suitable  remedy. 

It  may  be  that  the  bargain  is  a  hard  one  for  the  defendant. 
It  evidently  did  not  so  consider  it  when  the  proposition  was 
made  by  the  plaintiff  to  be  released  from  the  contract  so  that 
she  could  license  other  parties  to  manufacture  under  her 
patents ;  for  at  that  time  the  defendant  demanded  as  a  condi- 
tion for  such  release  the  sum  of  fifty  thousand  dollars.  The 
court,  however,  has  no  power  to  make  contracts  for  parties  or 
to  relieve  suitors  because  they  have  entered  into  hard  bargains. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  for  the  Probate  of  the  Last 
Will  and  Testament  of  Kate  L.  Laudy,  Deceased. —  Kate 
P.  U.  Elliott,  Contestant,  Appellant ;  The  Peter  Cooper 
Union  et  al.,  Legatees,  Respondents. 

1.  Will — Subscribing  Witnesses.  Subscribing  witnesses  to  a  will 
are  required  for  the  purpose  of  attesting  and  identifying  the  signature  of 
the  testator;  and  in  order  to  do  this,  it  is  essential  that  they  should  see  the 
testator  subscribe  his  name,  or  that  with  the  signature  visible  to  them  ho 
should  acknowledge  it  to  be  his. 

2.  Probate  —  Reversal  op  Surrogate's  Decree — Question  op 
Fact— Trial  by  Jury.  Upon  appeal  from  a  judgment  of  General  Term 
of  the  Supreme  Court,  which  reversed  a  decree  of  a  Surrogate's  Court 
refusing  probate  to  a  will  aud  directed  the  Surrogate's  Court  to  admit  the 
will  to  probate,  it  appeared  tVr  the  surrogate  found  that  the  instrument 
was  not  subscribed  by  the  testatrix  in  the  presence  of  either  of  the  two 
subscribing  witnesses,  and  that  the  testatrix  did  not -declare  to  either  of 
them  that  she  had  subscribed  the  instrument;  but  it  appeared  that  the 
testimony  of  one  of  the  subscribing  witnesses  tended  to  show  that  the 
signature  of  the  testatrix  was  upon  the  instrument  at  the  time  it  was  pre- 
sented to  him  for  his  signature,  and  that  she  then  stated  that  she  had 
signed  it,  while  the  testimony  of  the  other  subscribing  witness  was  to  the 
effect  that  at  the  time  the  paper  was  presented  to  her  it  was  so  folded  that 
she  saw  only  the  signature  of  the  other  subscribing  witness,  and  that  she 
recalled  no  expression  on  the  part  of  the  testatrix,  in  the  conversation 
between  the  testatrix  and  the  oilier  subscribing  witness,  in  which  she 
stated  that  she  had  signed  the  instrument.  Held,  that  this  testimony  pre- 
sented a  question  of  fact  which  the  General  Term  was  empowered  to 
determine  (Code  Civ.  Pro.  §  2.>88),  and  that  its  reversal  of  the  Surrogate's 
Court  thereon  should  not  be  interfered  with  ;  but  that,  instead  of  direct- 
ing the  admission  of  the  will  to  probate,  the  General  Term  should  have 
ordered  the  trial  of  the  question  of  fact  by  a  jury.  (Code  Civ.  Pro.  §  2588.) 

3.  Probate  —  Reversal  op  Surrogate's  Decree  —  Question  of 
Pact — Trial  by  Jury.  When  the  Supreme  Court,  upon  an  appeal 
from  a  decree  of  a  Surrogate's  Court  made  upon  a  petition  to  admit  a  will 
to  probate,  reverses  the  decree  upon  a  question  of  fact,  it  must,  by  force 
ef  section  2588  of  the  Code  of  Civil  Procedure,  direct  a  trial  by  a  jury, 
unless  the  evidence  disclosed  by  the  record  is  such  that  in  case  of  a  trial 
before  a  jury  the  court  could  properly  take  the  facts  from  the  jury  and 
determine  the  question  as  one  of  law. 

4.  Reversal  upon  Facts.  Although  a  review  of  the  opinion  of  the 
General  Term  may  indicate  that  a  reversal  of  a  judgment  by  it  was  based 
upon  the  facts,  the  presentation  of  a  certificate  of  the  General  Term  stat- 


us 40S| 

8161  4311 

148  403! 

167  467 

167  468! 


1 


404  Matter  of  Laudy.  [Feb., 

»  —  . 

Statement  of  case.  [Vol.  148. 

tag  that  its  reversal  was  upon  "  the  ground  stated  in  the  opinion"  is  not 
a  proper  mode  of  informing  the  Court  of  Appeals  that  the  reversal  was 
upon  a  question  of  fact.     (Code  Civ.  Pro.  §  1338.) 

Matter  of  Hunt  (110  N.  Y.  278),  distinguished. 

Matter  of  Laudy  (78  Hun,  479),  modified. 

(Argued  March  18, 1895  ;  decided  October  15,  1895 ;  motion  for  re-argu- 
ment granted  December  3,  1895  ;*  re-argued  January  24,  1896 ;  decided 
February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  April,  1894,  which  reversed  a  decree 
of  the  Surrogate's  Court  of  the  county  of  New  York  refusing 
probate  to  the  alleged  last  will  and  testament  of  Kate  L. 
Laudy,  deceased,  and  directed  the  Surrogate's  Court  to  admit 
such  will  to  probate. 

This  proceeding  was  commenced  by  the  petition  of  Louis 
H.  Laudy  to  have  the  instrument  in  question,  in  which  he 
was  named  as  executor,  admitted  to  probate  as  the  will  of 
Kate  L.  Laudy,  deceased.  The  instrument  purported  to  be 
signed  by  the  testatrix  directly  after  the  attestation  clause 
and  above  the  signatures  of  the  attesting  witnesses,  as  appears 
from  the  following  copy  of  the  last  paragraph  of  the  will  and 
the  attestation  clause : 

"In  witness  whereof  I  have  hereunto  set  my  hand  and 

affixed  my  seal  the day  of  June,  in  the  year  of  Our 

Lord  One  thousand  eight  hundred  and  ninety. 

« .       [L.8.] 

"  The  foregoing  instrument  was,  at  the  date  thereof,  signed, 
sealed,  published  and  declared  by  the  said  testatrix,  in  our 
presence  as  and  for  her  last  will  and  testament,  and  there- 
upon we,  at  her  request  and  in  her  presence,  and  in  the 
presence  of  each   other,  subscribe   our  names  as  witnesses 

hereto. 

"KATE  L.  LAUDY. 

"WILLIAM  H.  PORTER,  M.  D. 

"CORNELIA  N.  EDWARDS." 

*  See  147  N.  Y.  699,  721. 
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The  decree  of  the  surrogate  adjudged  that  the  instrument 
was  not  executed  and  attested  in  the  manner  prescribed  by 
law  for  the  execution  and  attestation  of  last  wills  and  testa- 
ments. The  General  Term  held  that  the  evidence  required  a 
finding  that  the  signature  purporting  to  be  that  of  the  testa- 
trix was  hers,  and  that  the  testimony  contained  a  declaration 
of  the  testatrix  to  the  attesting  witnesses  that  she  had  signed 
the  instrument ;  and  also  held  that  the  subscription  by  the 
testatrix  was  at  the  end  of  the  will  within  the  meaning  of 
the  statute. 

Additional  facts  are  stated  In  the  opinion. 

Daniel  G.  Rollins  for  appellant  Kate  P.  U.  Elliott.  The 
surrogate  had  found  as  a  fact  that  the  signature  of  Mrs. 
Laudy  was  not  seen  by  Mrs.  Edwards  and  was  not  shown  to 
her.  The  Supreme  Court  found  as  a  fact  that  Mrs.  Edwards 
did  see  Mrs.  Laudy's  signature.  We  submit  that  the  Supreme 
Court  has  erred  in  this  matter  and  not  the  surrogate.  {In  re 
Mackay,  110  N.  Y.  611.)  Notwithstanding  the  pronounced 
difference  between  the  surrogate  and  the  Supreme  Court  in 
the  case  at  bar  upon  a  question  of  fact,  the  Supreme  Court 
declined  to  order  a  trial  by  jury,  and  directed  the  Surrogate's 
Court  to  admit  the  paper  here  in  dispute  to  probate.  (Code 
Civ.  Pro.  §§  1338,  2588.) 

P.  II.  Vernon  for  Woman's  Hospital,  respondent.  The 
evidence  shows  the  subscription  by  Mrs.  Laudy  at  the  end  of 
the  will.  (  Younger  v.  Duffie,  94  N.  Y.  535 ;  Buckhout  v. 
Fisher,  4  Dem.  277-290 ;  In  re  Boardman,  46  K  Y.  S.  K. 
444 ;  In  re  Phillips,  98  N.  Y.  267,  271 ;  In  re  Wilcox,  59 
Hun,  627.)  The  exhibition  of  the  will  and  the  testator's 
signature  attached  thereto  and  her  declaration  to  the  witness 
that  it  was  her  last  will  and  testament,  and  her  request  to  the 
witness  to  attest  the  same,  were  a  sufficient  acknowledgment 
of  the  signature  and  publication  of  the  will.  {In  re  Phillips, 
98  K  Y.  267 ;  Bashin  v.  Bashin,  36  K  Y.  416 ;  In  re  WiU 
cox,  37  N.  Y.  S.  E.  462 ;  43  K  Y.  S.  R.  191 ;  Jauncey  v. 
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Thome,  2  Barb.  Ch.  40.)  It  is  not  necessary  for  a  testator  to 
call  the  attention  of  the  witnesses  to  Ins  signature,  or  even  for 
them  to  notice  it,  but  it  is  sufficient  if  the  signature  is  at  the 
end  of  the  paper  and  visible  to  the  witnesses.  (In  re  Look, 
26  N.  Y.  S.  R.  745 ;  125  N.  Y.  762;  In  re  Austin,  45  Hun, 
1;  Willis  v.  Mott,  36  M.  Y.  486;  Buckhout  v.  Fisher,  4 
Dem.  277;  In  re  Trenor,  18  N.  Y.  S.  R.  807;  Blake  v. 
Blake,  L.  R.  [7  Prob.  Div.]  102;  46  L.  T.  R.  [N.  S.]  641; 
In  re  Higgins,  94  N.  Y.  554 ;  In  re  Hunt,  110  N.  Y.  278.) 
There  is  nothing  in  this  case  to  justify  the  statement  of  the 
learned  counsel  for  appellant  that  the  surrogate  and  the 
Supreme  Court  are  in  direct  conflict  as  to  the  fact  whether  or 
not  Mrs.  Edwards  saw  the  signature  of  Mrs.  Laudy  ;  that  if 
the  conclusion  of  the  Supreme  Court  as  to  the  fact  can  be 
sustained  at  all  there  was  conflicting  evidence  at  the  trial,  and 
that  Mrs.  Edwards  testifies  positively  that  she  did  not  see 
Mrs.  Laudy 's  signature.  (In  re  Hunt,  110  N.  Y.  278.) 
Failure  of  recollection  on  the  part  of  an  attesting  witness  can- 
not, of  course,  create  a  conflict  of  evidence,  nor  will  it  be 
allowed  to  defeat  probate.  (Orser  v.  Orser,  24  N*.  Y.  52; 
Jauneey  v.  Thome,  2  Barb.  Ch.  39,  59 ;  Lewis  v.  Lewis,  11 
N.  Y.  220,  224;  Code  Civ.  Pro.  §  2620.) 

II  B.  Closson  for  Cooper  Union,  respondent.  The  Gen- 
eral Term  erred  in  favor  of  the  contestant  in  refusing,  as  they 
did,  to  give  any  weight  or  significance  to  the  presence  of  the 
formal  attestation  clause.  (Hvgg  v.  liugg,  83  N.  Y.  592 ; 
Peebles  v.  Case,  2  Bradf .  226 ;  In  re  Cottrell,  95  N.  Y.  329.) 
The  assertion  of  the  appellant's  brief  that  the  Supreme  Court 
and  the  surrogate  are  in  conflict  as  to  whether  or  not  Mrs. 
Edwards  saw  the  signature  of  Mrs.  Laudy,  that  Mrs.  Edwards 
testified  that  she  did  not  see  it,  is  erroneous.  (In  re  Bedell, 
2  Connolly,  328 ;  In  re  Martin,  98  N.  Y.  193.) 

Haight,  J.  The  instrument  in  question  was  witnessed  by 
Dr.  William  Henry  Porter  and  Mrs.  Cornelia  N.  Edwards, 
who  signed  the  attesting  clause  thereof  on  the  9th  day  of 
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April,  1891,  at  the  request  of  the  testatrix.  The  surrogate, 
however,  found  as  facts : 

"V.  That  eaid  instrument  was  not  subscribed  by  said 
Laudy  in  the  presence  of  either  said  Porter  or  said  Edwards. 

"  VI.  That  the  signature  and  name  of  said  Laudy  to  said 
instrument  was  not  read  by  or  to,  nor  was  it  seen  by  or  visible 
to  either  of  the  said  witnesses  when  they  signed  said  instru- 
ment as  witnesses  to  said  instrument,  nor  at  any  time  during 
the  said  interview. 

"  VII.  It  is  not  proved  that  when  said  witnesses  attested 
said  instrument  Mrs.  Laudy's  name  had  been  subscribed 
thereto. 

"  VIII.  That  at  no  time  did  the  said  Laudy  declare  to  said 
Porter  that  she  had  subscribed  her  name  to  said  instrument. 

"IX.  That  at  no  time  did  said  Laudy  declare  to  said 
Edwards  that  she  had  subscribed  her  name  to  said  instrument. 

"  X.  That  at  the  time  said  Laudy  showed  the  paper  instru- 
ment in  question  to  said  Porter  her  signature  was  not  shown 
to  or  read  by  him  nor  by  Mrs.  Edwards,  and  was  not  then  or 
at  any  time  during  that  interview  known  by  them  or  either 
of  them  to  be  then  upon  the  6aid  instrument." 

The  General  Term  appears  to  have  reached  the  conclusion 
that  the  testimony  of  the  subscribing  witnesses,  considered  in 
connection  with  the  circumstances  attending  the  execution 
of  the  will,  required  a  finding  that  the  testatrix  complied  with 
the  demands  of  the  statute.  The  statute  with  reference  to  the 
manner  of  executing  wills,  among  other  things,  provides : 
"  2.  Such  subscription  shall  be  made  by  the  testator,  in  the 
presence  of  each  of'  the  attesting  witnesses,  or  shall  be 
acknowledged  by  him  to  have  been  so  made,  to  each  of  the 
attesting  witnesses."     (2  E.  S.  63,  §  40.) 

In  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  James  Jbfackay,  Deceased  (110  N.  Y.  611)  it  was  held  that 
subscribing  witnesses  to  a  will  are  required  for  the  purpose 
of  attesting  and  identifying  the  signature  of  the  testator; 
and,  in  order  to  do  this,  it  is  essential  that  they  should  see  the 
testator  subscribe  his  name,  or  that  with  the  signature  visible 
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to  them  he  should  acknowledge  it  to  be  his.  (See,  also,  Lewis 
v.  Lewis,  11  N.  Y.  221;  Mitchell  v.  Mitchell,  16  Hun,  97; 
affirmed  in  this  court  in  77  N".  Y.  596.) 

The  testimony  of  Dr.  Porter  tends  to  show  that  the  signa- 
ture of  the  testatrix  was  upon  the  instrument  at  the  time  that 
it  was  presented  to  him  for  his  signature,  and  that  she  then 
stated  that  she  had  signed  it.  But  the  testimony  of  Mrs. 
Edwards  is,  in  substance,  to  the  effect  that  at  the  time  the 
paper  was  presented  to  her,  for  her  signature,  it  was  so  folded 
that  she  saw  only  the  signature  of  Dr.  Porter,  and  speaking 
with  reference  to  the  conversation  between  the  testatrix  and 
the  doctor,  she  recalls  no  expression  on  the  part  of  Mrs.  Laudy, 
in  which  she  stated  that  she  had  signed  the  instrument.  A 
question  of  fact  is  thus  presented  as  to  whether  6he  did  or  did 
not  see  the  signature,  and  as  to  whether  the  testatrix  declared 
it  to  be  hers.  This  question  to  some  extent  involves  the  credi- 
bility of  Mrs.  Edwards'  and  the  doctor's  testimony,  as  well  as 
the  inferences  to  be  drawn  from  the  circumstances  surround- 
ing the  execution  of  the  instrument.  v 

The  General  Term,  in  this  class  of  cases,  is  given  the  same 
power  as  the  surrogate  to  determine  *the  facts.  (Code  Civ. 
Pro.  sec.  2586.) 

The  testimony  of  Mrs.  Edwards  was  insufficient  to  author- 
ize the  admission  of  the  will  to  probate,  and  it  is  only  upon 
the  theory  that  her  testimony  was  not  true  that  the  General 
Term  could  reverse,  but  that  court  is  given  broad  powers 
under  the  provisions  of  the  Code  referred  to,  and,  in  the  exer- 
cise of  its  sound  judgment  and  discretion,  may  reverse  in  case 
it  becomes  satisfied  that  substantial  justice  has  not  been  done. 
"We  think,  therefore,  that  we  ought  not  to  interfere  with  the 
judgment  of  the  General  Term,  insofar  as  it  reverses  the- 
decree  of  the  surrogate.  But  we  think  it  ought  not  to  have 
deprived  the  parties  of  another  trial.  As  we  have  seen,  the 
question  of  fact  presented  involves  the  credibility  of  the  wit- 
nesses, the  difference  between  Dr.  Porter's  and  Mi's.  Edwards' 
testimony  as  to  the  exhibition  of  the  testatrix's  signature  and 
her  alleged  declaration  with  reference  thereto,  together  with 
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the  inferences  to  be  drawn  from  the  surrounding  circumstances. 
The  case  is  clearly  distinguishable  from  that  of  Matter  of 
Hunt  (110  K  Y.  278).  The  true  test  is,  in  a  trial  before  a 
jury,  could  the  court  properly  take  the  facts  from  the  jury 
and  determine  the  question  as  one  of  law  ?  This  we  think 
could  not  properly  be  done  under  the  testimony  presented. 

Section  2588  of  the  Code  provides  that  "  where  the  reversal 
or  modification  of  a  decree  by  the  appellate  court  is  founded 
upon  a  question  of  fact,  the  appellate  court  must,  if  the  appeal 
was  taken  from  a  decree  made  upon  a  petition  to  admit  a  will 
to  probate,  or  to  revo>e  the  probate  of  a  will,  make  an  order 
directing  the  trial,  by  a  jury,  of  the  material  questions  of  fact 
arising  upon  the  issues  between  the  parties."  It  appears  to  us 
that  this  provision  applies  to  the  case  presented  and  that  a  trial 
by  jury  should  have  been  directed.  A  certificate  of  the  General 
Term  was  presented  showing  that  the  decree  of  the  surrogate 
was  reversed  upon  the  ground  stated  in  the  opinion.  A  review 
of  the  opinion  indicates  that  the  reversal  was  based  upon  the 
facts.  The  case  has  been  argued  in  this  court  upon  the  merits, 
and  we  have  concluded  to  treat  the  judgment  of  reversal  as 
having  been  made  upon  the  facts,  but  we  wish  it  to  be  dis- 
tinctly understood  that  this  conclusion  is  not  to  be  regarded  as 
a  precedent  or  as  holding  that  the  certificate  is  a  compliance 
with  the  provisions  of  section  1338  of  the  Code  (Civ.  Pro.), 
which  provides  that  "upon  an  appeal  to  the  Court  of  Appeals 
from  a  judgment,  reversing  a  judgment  entered  upon  the 
report  of  a  referee  or  a  determination  in  the  trial  court ;  or 
from  an  order  granting  a  new  trial,  upon  such  a  reversal ;  it 
must  be  presumed  that  the  judgment  was  not  reversed,  or  the 
new  trial  granted,  upon  a  question  of  fact,  unless  the  contrary 
clearly  appears  in  the  record  body  of  the  judgment  or  order 
appealed  from."  We  think  that  the  General  Term  ought  to 
be  able  to  determine  whether  their  reversals  are  made  upon  the 
facts  or  the  law,  and  that  this  court  ought  not  to  be  compelled  to 
go  to  the  opinion  for  the  purpose  of  determining  that  question. 

The  judgment  of  the  General  Term  should  be  modified  by 
striking  out  the  clause  directing  the  surrogate  to  admit  the  will 
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to  probate,  and  by  inserting  instead  thereof  that  a  trial  by  jurj 
be  had  at  a  trial  term  of  the  Supreme  Court  in  the  county  of 
New  York,  of  the  question  as  to  whether  the  subscription  of 
the  instrument  in  question  was  made  by  the  testatrix  in  the 
presence  of  each  of  the  attesting  witnesses,  or  whether  she 
acknowledged  such  subscription  to  have  been  so  made  to  each 
of  the  attesting  witnesses,  and  as  so  modified  the  judgment 
should  be  affirmed,  with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  who  dissents  upon  the  ground 
that  there  was  no  conflict  in  the  evidence  warranting  a  trial 
before  a  jury,  and  further  that  we  should  reverse  the  Gen- 
eral Term  and  affirm  the  decree  of  the  surrogate.  Babtlett, 
J.,  not  sitting. 

Judgment  accordingly. 


Austin  P.  Gibbins  et  ah,  Respondents,  v.  James  P.  Camp- 
bell et  ah,  Appellants. 

1.  Cancellation  of  Mortgage.  Where  the  will  of  the  cestui  que  trust 
directed  the  cancellation  of  a  mortgage  held  by  the  nominal  mortgagee  in 
trust  simply,  and  the  mortgage  had  been  assigned,  subsequent  to  the  tes- 
tator's death,  to  one  having  knowledge  of  the  facts,  held,  that  the  mort- 
gagor was  entitled  to  have  the  mortgage  canceled. 

2.  Will  —  Beneficiary.  A  beneficiary  under  a  will,  who  has  taken 
the  benefit  of  its  provisions  and  accepted  bequests  in  his  favor,  cannot  in 
equity  at  the  same  time  repudiate  its  obligations. 

Mem.  of  decision  below,  66  Hun,  631. 

(Argued  January  22,  1896;  decided  February  18,  1896. 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  12,  1892,  which  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  the  cancellation  of  a  bond 
and  mortgage. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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K  Countryman  for  appellants.  The  motion  to  dismiss  the 
complaint  upon  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  should  have  been  granted,  and 
the  refusal  to  do  so  was  error.  (Pom.  Eq.  Juris.  §  1377 ; 
Willard's  Eq.  Juris.  304 ;  Tenon  of  Venice  v.  Woodruff,  62  N. 
T.  462;  Town  of  Springport  v.  T  S.  Bank,  75  K  Y.  397.) 
The  bond  and  mortgage  in  question  were  executed  and  deliv- 
ered for  a  valuable  consideration,  passing  from  the  defendant, 
Mary  E.  Gibbins,  to  the  plaintiff,  Austin  P.  Gibbins.  {Town 
of  Springport  v.  T  S.  Bank,  75  N.  Y.  407 ;  Ryerson  v.  Wil- 
lis, 81  N*.  Y.  281.)  The  motion  to  dismiss,  renewed  at  the 
end  of  defendant's  case,  should  be  granted,  and  the  refusal  so 
to  do  was  error.  (Q.  M.  Z.  Ins.  Co.  v.  Reals,  79  N.  Y.  202.) 
The  laches  of  the  plaintiffs  in  beginning  their  action  on  the 
ground  of  want  of  consideration  is  a  bar  to  their  relief  in 
equity.     (Alvord  v.  S.  8.  Bank,  98  K  Y.  610.) 

William  Man  for  respondents.  There  is  no  technical 
principle,  statute  or  otherwise,  to  prevent  the  inquiry  as  to 
the  real  ownership  of  the  mortgage.  {Davis  v.  Ney,  125 
Mass.  590 ;  Maine  v.  Bailey,  95  N.  Y.  206  ;  In  re  Carpenter, 
181  N.  Y.  86.)  There  was  no  ground  for  compelling  plain- 
tiffs to  elect  between  inconsistent  causes  of  action.  (Tuthill 
v.  Shidmore,  124  N.  Y.  148;  Kerr  v.  Hays,  35  N.  Y.  331, 
336 ;  Southworth  v.  Bennett,  58  N".  Y.  659 ;  People  v.  Tweedy 
63  N.  Y.  194.) 

O'Brien,  J.  The  decree  of  the  courts  below  requires  the 
defendants  to  cancel  a  bond  and  mortgage  of  $15,000,  dated 
September  16,  1889,  executed  by  the  plaintiff  Austin  P.  Gib- 
bins, to  his  sister,  Mary  E.  Gibbins,  upon  the  lands  described 
therein.  The  judgment  rests  upon  the  following  facts  found 
or  proved.  On  the  12th  of  October,  1885,  the  plaintiff's 
father,  Austin  Gibbins,  purchased  the  lands  covered  by  the 
mortgage  and  paid  the  consideration,  but,  for  business  pur- 
poses, took  the  deed  in  the  name  of  the  plaintiff  under  an 
agreement  that  he  would  convey  to  the  father,  or  to  such 
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person  as  lie  might  name,  upon  request.  On  April  22,  1889, 
the  plaintiff,  upon  his  father's  request,  conveyed  to  his  sister, 
one  of  the  defendants,  but  the  deed  was  not  recorded.  Sub- 
sequently, on  July  24, 1889,  the  plaintiff  conveyed  to  his  wife, 
without  consideration,  and  this  deed  was  recorded  on  the  day 
of  its  execution.  The  father  immediately  commenced  an 
action  in  the  Supreme  Court  to  set  aside  and  annul  the  last- 
named  deed  on  the  ground  that  it  was  in  fraud  of  the  agree- 
ment, on  the  part  of  the  §on,  to  convey  upon  request  and  in 
fraud  of  the  deed  previously  executed  but  not  recorded.  In 
this  action  the  plaintiff's  sister  and  grantee  in  the  first  deed 
was  joined  as  a  plaintiff,  but  the  action  was  compromised 
and  settled  on  the  same  day  that  the  mortgage  in  question  was 
executed.  The  plaintiff's  wife,  who  had  been  made  a  defend- 
ant in  the  action,  conveyed  to  his  sister,  Mary  E.  Gibbins, 
who  was  a  plaintiff  in  the  suit  with  her  father,  and  Mary  E., 
the  same  day,  conveyed  to  her  brother,  the  plaintiff,  taking 
back  from  him  the  mortgage  in  question,  which,  upon  its  face, 
purports  to  have  been  given  for  the  purchase  money.  It 
thus  appears  that  the  mortgage  originated  in  the  asser- 
tion on  the  part  of  the  father  of  his  equitable  ownership  of 
the  whole  property  and  his  right  to  control  the  title,  and  the 
trial  court  found  that  it  was  made  by  the  plaintiff  at  the 
request  of  his  father,  and,  for  the' convenience  of  the  latter, 
taken  in  the  name  of  his  daughter,  and  that  in  fact  it  belonged 
to  him.  It  is  quite  certain  that  the  mortgage  had  no  other 
origin  than  the  settlement  of  the  suit  between  the  father  and 
the  plaintiff,  and  its  inception  in  the  hands  of  the  daughter 
was  either  as  a  trustee  for  her  father,  or  by  way  of  gift  from 
him.  The  father  died  in  the  month  of  January,  1890,  having 
on  the  fifth  of  that  month  executed  his  will  which  was 
admitted  to  probate.  The  will  contains  numerous  devises  and 
bequests  to  his  children,  the  plaintiff  and  Mary  E.,  his  daughter. 
Among  other  things  he  directed  the  latter  to  complete  a  build- 
ing in  process  of  erection  on  some  of  the  land  devised,  and  the 
following  provision  directed  the  manner  in  which  she  was  to 
obtain  the  funds  for  that  purpose. 
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"  She  is  to  use  for  such  building  such  money  as  she  may 
borrow  on  bond  and  mortgage  thereof,  and  all  other  mort- 
gages now  held  by  her  for  me,  except  the  mortgage  on  my 
son  Austin  P.  Gibbins'  property  in  Brooklyn,  which  I  hereby 
direct  to  be  canceled  and  discharged,  so  that  he  may  hold  the 
same  free  of  such  mortgage." 

In  September,  1891,  the  daughter  assigned  the  mortgage  to 
the  defendant  Campbell,  who  had  knowledge  of  the  origin  of 
the  same  and  the  provisions  of  the  will  directing  its  discharge. 
He  had  threatened  to  proceed  to  enforce  its  collection  before 
the  commencement  of  this    action  in  which    the   plaintiffs 
demand  that  he  be  restrained  from  so  enforcing  it  and  that  it 
be  decreed  to  be  canceled.     These  facts  were  all  shown  at  the 
trial  by  the  plaintiff.     The  defendant  gave  no  proof  of  any 
other  or  different  consideration  than  was  shown  by  the  plain- 
tiff, and  both  he  and  his  assignor  stand  upon  their  possession 
of  the  bond  and  mortgage.     They  are  both  named  in  the  will 
as  executors.     The  mortgage  represents  the  interest  which 
Austin  Gibbins,  the  deceased,  had  in  the  property  originally 
and  which  was  reclaimed  from  the  plaintiff  by  the  suit  to 
which   the  daughter,  Mary  £.  Gibbins,  was  a  party.     The 
proof  showed  that  the  arrangement  which  resulted  in  the 
deed  to  the  daughter  and  by  her  to  the  plaintiff,  as  well  as 
the  execution  and  delivery  of  the  bond  and  mortgage,  was 
made  between  the  plaintiff  and  his  father ;  and  that  the  pur- 
pose of  the  father  in  requiring  the  mortgage  was,  as  he  stated, 
in  order  to  protect  the  property  in  case  the  son  should  con- 
tract debts.     The  defendant  Campbell  has  no  greater  right  to 
enforce  the  mortgage  than  his  assignor,  Mary  E.  Gibbins,  in 
whose  name  it  was  taken.     There  is  but  one  ground  upon 
which  she  could  assert  any  right  to  enforce  it  and  that  is  that 
her  father  and  the  plaintiff  intended  it  as  a  security  for  the 
payment  of  money  to  her  as  a  gift  from  the  former.     But  the 
evidence  and  all  the  circumstances  attending  the  transaction, 
coupled  with  the  fact  that  the  father  undertook  to  dispose  of 
it  by  his  will,  created  a  presumption  against  the  theory  of  a 
gift  which  made  it  incumbent  upon  her  or  her  assignee  to 
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remove.  The  mere  possession  of  the  papers  by  her  or  by 
some  one  else  who  stands  in  her  place,  is  not,  under  the  cir- 
cumstances, enough  to  sustain  the  mortgage  upon  the  theory 
of  a  gift.  When  her  father  compelled  the  plaintiff  to  execute 
this  mortgage  to  her  he  could  have  taken  it  as  a  security  for 
the  payment  of  money  and  could  have  provided  for  the  pay- 
ment of  the  same  to  her,  and  then  she  would  hold  it  as  a  gift 
from  him.  But  the  circumstances  were  such  as  to  require 
her  or  her  assignee  to  give  some  proof  of  such  an  arrange- 
ment. The  various  steps  that  led  up  to  the  execution  and 
delivery  of  the  instrument  and  the  provisions  of  the  will 
raised  a  presumption  against  its  validity  which  required  some 
proof  to  remove. 

Moreover,  Mary  E.  Gibbins  was  a  beneficiary  under  her 
father's  will,  and,  having  taken  the  benefit  of  its  provisions, 
and  accepted  the  bequests  in  her  favor  contained  therein,  she 
ought  not  and  cannot  be  permitted  at  the  same  time  to  repudiate 
its  provisions  concerning  the  mortgage  in  question,  whereby 
the  father  asserted  his  ownership  thereof  and  directed  its  dis- 
charge. She  cannot  in  equity  accept  the  benefits  of  the  will 
and  at  the  same  time  disregard  the  plain  intentions  of  her 
father  with  respect  to  an  obligation  which  he  procured  from 
the  son  in  the  manner  referred  to.  It  follows  that  her  attempt 
to  put  the  mortgage  in  circulation  by  an  assignment  to  the 
defendant  Campbell,  after  the  father's  death,  was  contrary  to 
equity,  and  the  decree  of  the  courts  below  in  directing  that  it 
be  canceled  and  discharged  was  right.  (Baird  v.  Baird,  145 
N.  Y.  659.) 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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John  Raven,  Respondent,  v.  William  R.  Smith,  Appellant. 

Mechanic's  Lien  —  Jurisdiction  op  County  Court  —  Residence  op 
Defendant.  A  County  Court  has  jurisdiction  (within  the  general  limita- 
tion as  to  amount)  in  an  action  to  foreclose  a  mechanic's  lien  under  the 
statute  (Laws  of  1885,  chap.  342),  where  the  property  is  situated  in  the 
-county,  although  the  defendant  does  not  reside  therein. 

Reported  helow,  76  Hun,  60. 

(Argued  January  27,  1896;  decided  February  18,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
■Court  in  the  second  judicial  department,  entered  February 
26,  1894,  which  affirmed  an  order  of  the  County  Court  of 
Westchester  county  denying  a  motion  by  defendant  to  set 
aside  the  judgment  of  the  County  Court  in  the  action. 

This  action  was  brought  to  foreclose  a  mechanic's  lien. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  P.  Bowen  for  appellant.  The  judgment  was  void, 
because  the  County  Court  did  not  have  jurisdiction  of  the  per- 
son of  the  defendant.  {Frees  v.  Ford,  6  N.  Y.  176 ;  Davids- 
burgh  v.  R.  L.  Ins.  Co.,  90  K  T.  526 ;  Code  Civ.  Pro.  §  340 ; 
Birdseye's  K  Y.  E.  S.  638,  §80  ;  Birdseye's  K  Y.  E.  S.  1915, 
§  21 ;  Birdseye's  N.  Y.  E.  S.  1913,  §  17 ;  Birdseye's  N.  Y. 
E.  S.  1919  ;  Birdseye's  K  Y.  E.  S.  1621,  §  45 ;  Birdseye's  N. 
Y.  E.  S.  1923,  §  54.)  The  judgment  was  void,  because  the 
County  Court  had  no  jurisdiction  of  the  subject-matter. 
{Risley  v.  P.  Bank,  83  N.  Y.  318.)  The  motion  to  vacate  was 
the  proper  remedy.     (Ramp  v.  Ramp,  59  N.  Y.  212.) 

Arthur  J.  Burns  for  respondent.  The  affirmance  of  the 
judgment  by  the  General  Term  was  finally  decisive  of  every 
question  in  the  case,  and  was  not  appealable.  (Code  Civ. 
Pro.  §  191 ;  tforris  v.  Nesbit,  123  K  Y.  650 ;  A.  H.  T.  C. 
Co.  v.  Doyle,  133  N.  Y.  603,  60^ ;  Pickett  v.  Gollner,  119 
K  Y.  643 ;  Wheeler  v.  ScofieU,  67  N.  Y.  311.)  The  County 
Court  of  Westchester  county  had  jurisdiction  of  the  action, 
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irrespective  of  the  place  of  residence  of  the  defendant,  because 
the  land  affected  by  the  lien  was  situated  in  that  county. 
(Laws  of  1885,  chap.  342,  §§  7,  8,  25 ;  Kenney  v.  Apgar,  93 
N.  Y.  545 ;  Randolph  v.  Leary,  3  E.  D.  Smith,  637 ;  Const. 
X.  Y.  art.  6,  §  15 ;  Arnold  v.  Bees,  18  N.  Y.  57 ;  Hawleyy. 
WhaUn,  64  Hun,  552  ;  Peck  v.  Dickey,  5  Misc.  Eep.  95 ; 
Brown  v.  Snell,  57  N.  Y.  286  ;  Adams  v.  Ash,  46  Hun,  105 ; 
Sweet  v.  Flanagan,  61  How.  Pr.  327 ;  Raven  v.  Smith,  71 
Hun,  197 ;  Code  Civ.  Pro.  §  348.)  The  order  appealed  from 
was  discretionary,  affects  no  substantial  right,  no  appeal  liee 
therefrom  to  this  court,  and  the  appeal  should  be  dismissed. 
{Foote  v.  Zathrop,  41  X.  Y.  358,  361 ;  Schaettler  v.  Gardiner, 
47  N.  Y.  404;  People  ex  rel  v.  Brown,  103  K  T.  684; 
Greenleaf  v.  Brooklyn,  etc.,  R.  R.,  102  K  Y.  96 ;  Code  Civ. 
Pro.  §  190.) 

O'Brien,  J.  The  notice  of  appeal  in  this  case  includes 
various  orders  made  by  the  County  Court  in  the  action  after 
judgment  and  after  affirmance  in  the  Supreme  Court  and  one 
or  two  orders  made  in  the  latter  eourt.  None  of  these  orders 
are  appealable  to  this  court  so  far  as  they  involved  questions 
depending  upon  discretion  and  all  of  them  do  except  the 
order  made  upon  the  plaintiff's  application  to  set  aside  the 
judgment  on  the  ground  that  the  County  Court  had  no  juris- 
diction of  the  action.  Assuming  that  this  is  an  order  affect- 
ing a  substantial  right  made  upon  a  summary  application  in 
an  action,  after  judgment,  it  would  be  reviewable  here.  Tbe 
question  presented  is  whether  a  County  Court  has  jurisdiction 
in  an  action  to  foreclose  a  mechanic's  lien  where  the  property 
is  situated  in  the  county,  but  the  defendant  does  not  reside 
therein.  There  is  no  doubt  with  respect  to  the  power  of  the 
legislature  to  confer  jurisdiction  in  such  a  case  upon  that 
court.  The  general  jurisdiction  of  that  court  is  defined  in 
section  340  of  the  Code  of  Civil  Procedure,  and  where  its 
jurisdiction  extends  to  other  counties  its  process  or  mandates 
may  issue  to  that  county  and  be  enforced.  This  section,  how- 
ever, does  not  specify  all  the  cases  over  which  the  court  has 
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jurisdiction.  It  only  defines  the  powers  to  be  exercised  in 
numerous  specified  cases  in  addition  to  that  conferred  by 
special  statutes. 

For  the  jurisdiction  in  actions  to  foreclose  mechanics'  liens 
we  must  look  to  the  statutes  regulating  that  general  subject. 
In  this  action  there  was  no  allegation  in  the  complaint  with 
respect  to  the  residence  of  the  parties  or  any  of  them.  It  is 
alleged  that  the  real  estate  affected  by  the  lien  was  situated  in 
the  county  of  Westchester  and  the  claim  that  the  plaintiff 
sought  to  enforce  is  stated  at  $247.54.  It  is  found,  however, 
as  a  fact,  that  at  the  time  of  the  commencement  of  the  action 
the  defendant  was  not  a  resident  of  that  county  where  the 
trial  was  had  and  the  judgment  entered.  It  will  be  seen  from 
an  examination  of  §  340,  above  referred  to,  that  residence,  as  a 
foundation  for  jurisdiction,  is  not  required  in  all  cases,  but 
applies  to  a  single  subdivision. 

The  jurisdiction  over  actions  to  foreclose  mechanics'  liens  is 
given  by  section  seven  of  the  Laws  of  1885  (Chapter  342), 
which  regulates  the  whole  subject  of  mechanics'  liens  in  the 
several  counties  of  the  state.  The  section  referred  to  provides 
that  when  a  lien  has  attached  in  favor  of  a  party  \>y  compli- 
ance with  the  several  sections  prescribing  the  necessary  steps 
to  be  taken  for  that  purpose,  the  claimant  may  enforce  it  "  by 
a  civil  action  in  a  court  of  record  in  the  city  or  county  where 
the  property  i6  situated,  which  would  have  jurisdiction  to  ren- 
der a  judgment  in  an  action  founded  upon  a  contract,  for  a 
sum  equal  to  the  amount  of  the  lien." 

By  the  fifteenth  section  of  the  act  the  claimant,  failing  for 
any  reason  to  establish  a  valid  lien,  may,  nevertheless,  recover 
judgment  against  the  party  or  parties  to  the  action  for  such 
sum  or  sums  as  may  appear  to  be  due  to  him,  and  which  he 
might  recover  in  an  action  upon  a  contract  against  the  said 
party  or  parties.  The  defendant's  contention  is  that  since  he 
was  not  a  resident  of  the  county  a  common-law  action  against 
him  by  the  plaintiff  for  the  recovery  of  money  would  not  lie 
in  the  County  Court,  for  want  of  jurisdiction  in  that  court  to 
entertain  it.  But  the  fact  that  the  court  would  be  without 
53 
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jurisdiction  to  entertain  an  action  between  the  parties  for  the 
recovery  of  a  money  judgment  is  not  the  test  of  jurisdiction 
to  foreclose  a  lien  for  the  same  amount.  The  statute  contains 
no  limitation  upon  the  jurisdiction  arising  from  the  residence 
of  the  defendant.  It  requires  only  that  the  land  shall  be  situ- 
ated within  the  county,  and  that  the  amount  of  the  lien  shall 
not  exceed  the  sum  for  which  the  court  may  render  judgment 
in  actions  on  contracts  generally.  It  does  not  refer  to  actions 
on  contract  between  the  same  parties,  and  it  avoids  all  mention 
of  the  residence  of  either  party.  In  a  broad  sense  the  County 
Court  has  jurisdiction  of  certain  actions  on  contract  without 
regard  to  the  residence  of  the  defendant,  as  will  be  seen  by 
§  340  of  the  Code,  though  not  in  common-law  actions  for  the 
recovery  of  money  only.  In  granting  the  jurisdiction  the 
legislature  did  not  have  in  mind,  when  speaking  of  actions  on 
contract,  those  actions  where  the  jurisdiction  depends  on  the 
defendant's  residence.  An  action  to  enforce  a  mechanic's  lien 
is  a  proceeding  in  equity,  and,  in  order  to  subserve  the  pur- 
pose of  the  statute,  the  court  in  which  the  action  is  brought 
must  acquire  jurisdiction  of  all  parties  who  have  subsequent, 
liens  upon  the  land,  irrespective  of  their  place  of  residence. 
.It  will  be  seen  that  the  provisions  for  the  service  of  process 
in  such  cases  from  inferior  courts  in  all  parts  of  the  state,  and 
by  substituted  service  when  a  defendant  cannot  be  found, 
contemplated  the  exercise  of  jurisdiction  to  enforce  the  lien 
without  regard  to  the  residence  of  the  defendant  when  the 
other  limitations  as  to  amount  and  the  location  of  the  prop- 
erty were  satisfied.  It  could  not  have  been  intended  to  con- 
fer jurisdiction  in  such  cases  upon  local  courts  of  record  in  a 
city  or  county,  restricting  it  at  the  same  time  to  cases  where 
all  the  parties  defendant  resided  within  the  city  or  county. 
Such  a  limitation  would  defeat  the  purpose  of  the  law  in  many 
cases  where  parties  necessary  to  complete  relief  resided  with- 
out the  city  or  the  county.  In  conferring  equitable  powers 
upon  inferior  courts  in  such  cases  it  is  obvious,  from  all  the 
provisions  of  the  statute,  that  it  was  not  intended  to  place  any 
limitation  upon  the  jurisdiction  on  account  of  the  residence 
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of  any  of  the  parties,  but  only  as  to  the  amount  of  the  claim 
and  the  location  of  the  real  property  to  which  the  lien  had 
attached.  From  the  nature  of  the  jurisdiction  conferred  in 
general  terms  it  must  be  held  that  all  other  incidental  powers 
necessary  to  its  complete  execution  were  intended  to  accom- 
pany it,  and  unless  the  courts  referred  to  could  acquire  juris- 
diction by  their  process  over  parties  residing  outside  the  city 
or  county,  they  would  be  shorn  of  their  usefulness  to  a  great 
extent  in  the  administration  of  the  statute.  The  statute  does 
not  in  terms  limit  the  jurisdiction  to  cases  where  the  defend- 
ants reside  within  the  city  or  county,  and  the  courts  ought 
not  to  do  it  when  it  can  be  seen  from  an  examination  of  all 
the  provisions  that  such  was  not  the  intention.  With  respect 
to  the  jurisdiction  there  is  no  analogy  between  cases  in  equity 
under  this  statute  and  those  arising  at  common  law  under  the 
section  of  the  Code  above  referred  to. 

By  the  Laws  of  1880  (Oh.  440,  §  5)  jurisdiction  is  conferred 
upon  the  County  Court  in  cases  for  the  enforcement  of  liens 
upon  oil  and  gas  wells  when  the  amount  of  the  claim 
exceeds  $50,  without  regard  to  the  residence  of  the  defend- 
ants. With  this  statute  in  force  it  is  difficult  to  suppose  that 
the  legislature  intended,  when  empowering  County  Courts  to 
administer  the  general  law,  to  restrict  their  powers  and  juris- 
diction in  a  manner  which  was  not  thought  to  be  useful  or 
important  in  a  special  statute  of  the  same  general  character. 

We  are,  therefore,  of  opinion  that  the  County  Court  had 
jurisdiction  in  this  case  and  that  the  order  should  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 
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Seymour    Smith,    Respondent,    v.    George    Barnard, 
Appellant. 

1.  General  Assignment  —  Acts  op  Agent  op  Assignee —  Ratifica- 
tion. Instrumentalities  used  by  an  agent  of  an  assignee  under  a  general 
assignment  for  the  benefit  of  creditors,  to  the  end  of  realizing  upon  the 
assigned  estate,  even  if  involving  an  incidental  indebtedness  on  the  part 
of  the  assignee,  may  be  so  adopted  and  ratified  by  the  latter  as  to  preclude 
him  from  thereafter  successfully  disputing  his  liability. 

2.  Completion  op  Contract  for  Benefit  op  Assigned  Estate— 
Liability  op  Assignee —  Ratification.  If,  at  the  time  of  the  execu- 
tion of  a  general  assignment  for  the  benefit  of  creditors,  a  contract  there- 
tofore made  with  the  assignor,  for  the  cutting  of  timber  on  land  covered 
by  the  assignment,  is  not  completed,  and  the  contractor  is  induced  to  con- 
tinue the  contract  by  one  who,  at  the  time,  lacks  authority  to  bind  or 
represent  the  assignee,  and  an  agent  of  the  assignee  sells  the  lumber  cat 
by  the  contractor,  and  the  assignee  receives  the  proceeds1;  with  knowl- 
edge of  the  facts  or  under  circumstances  which  make  him  chargeable  with 
knowledge,  the  assignee  will  be  held  to  have  ratified  and  adopted  the 
previous  unauthorized  act  and  will  be  liable  to  the  contractor  for  the 
work  so  done  by  him. 

Mem.  of  decision  below,  73  Hun,  616. 

(Argued  January  31,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  November  21,  1893,  which  affirmed  a 
judgment  in  favor  of  plain  tiff  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

D.  F.  Searle  for  appellant.  The  referde  erroneously  held 
that  the  defendant  having  received  the  proceeds  and  avails  of 
the  lumber  business  which  accumulated  after  the  assignment 
is  estopped  from  denying  his  liability  to*pay  the  balance  due 
plaintiff.  (N.  T.  R.  Co.  v.  Rotkery,  107  N.  Y.  310 ;  Glenn 
v.  Garth,  133  N.  Y.  41 ;  Piatt  v.  Grubb,  41  Hun,  497;  P. 
Church  v.  Cooper ,  45  Hun,  453;  Genorese  v.  Mayor,  etc.T 
18  N.  Y.  S.  R.  393;  Rose  v.  Hatch,  35  K  Y.  S.  R  443; 
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Jones  v.  M.  Nat.  Bank,  28  N.  Y.  S.  E.  730;  Follmer  y. 
Frommel,  44  N.  Y.  S.  R.  353  ;  Brewster  v.  Striker,  2  N.  Y.  19  ; 
Schnitzer  v.  Ileusted,  39  N.  Y.  S.  R.  211 ;  Knox  v.  M.  K  It. 
Co.,  36  N.  Y.  S.  R.  2.)  A  principal  is  responsible  only  for 
that  appearance  of  authority  which  is  caused  by  himself  and 
not  for  that  conformity  to  the  authority  which  is  caused  only 
by  the  agent.  For  the  appearance  of  the  act,  the  agent  alone 
is  responsible.  (Edwards  v.  Dooley,  120  N.  Y.  540-551 ; 
M.  Bank  v.  N.  Y.  dk  N.  II.  B.  B.  Co.,  13  N.  Y.  599,  634; 
Bickford  v.  Menier,  107  N.  Y.  490.)  Plaintiff  dealt  with  the 
supposed  agent  at  his  peril.  (Friedrick  v.  Perkinson,  43  N. 
Y.  S.  R.  161 ;  Wooster  v.  Sherioood,  25, K  Y.  278  ;  Tarpey  v. 
Bernheimer,  42  K  Y.  S.  R.  184;  Bitch  v.  Smith,  82 
K.  Y.  627 ;  Smith  v.  A7cta,  68  N.  Y.  130 ;  Brewster  v. 
Carries,  103  N.  Y.  556.)  There  was  no  ratification.  0&y- 
roow  v.  Wyckoff,  10  N.  Y.  213 ;  Bo  wan  v.  Hyatt,  45  K  Y. 
138 ;  Trustees,  etc.,  v.  Bowman,  136  K  Y.  521,  526 ;  Bitch 
x.Smith,  82  N.  Y.  627;  Smith  v.  Kidd,  68  K  Y.  130; 
Whitlock  v.  Washburn,  43  N.  Y.  S.  R.  4 ;  Beyers  v.  Hodge, 
46  N.  Y.  S.  R.  685;  Walsh  v.  CWfy,  42  N.  Y.  S.  R.  470; 
Tallmadge  v.  Lounsbury,  50  N.  Y.  S.  R.  531.)  Defendant 
received  no  benefit.  {Friedrick  v.  Perkinson,  43  K".  Y.  S. 
R.  161.)  The  declarations  of  an  agent  tending  to  show  his 
authority  are  not  competent  evidence  against  the  principal. 
An  agency  cannot  be  created  or  proved  by  the  declarations 
of  the  assumed  agent.  (Snook  v.  Lord,  56  N.  Y.  605; 
Woods  v.  Franklyn,  46  K  Y.  S.  R.  396 ;  Marvin  v.  Wilbur, 
52  N.  Y.  270 ;  P.  Bank  v.  Church,  109  N.  Y.  512 ;  W.  Co. 
v.  Pearson,  46  N.  Y.  S.  R.  70  ;  Stringham  v.  Ins.  Co.,  4 
Abb.  Ct.  App.  Dec.  315  ;  Breek  v.  Bi?igle?\  36  N.  Y.  S.  R. 
617 ;  Sier  v.  Baohe,  57  K  Y.  S.  R.  494 ;  Duff  us  v.  Schwinger, 
61  N.  Y.  S.  R.  549 ;  Ball  v.  Tibbitts,  14  X.  Y.  S.  R.  306 ; 
Beyers  v.  Hodge,  46  K.  Y.  S.  R.  685.) 

Alva  Seybolt  for  respondent.  The  defendant  is  bound  by 
the  acts  of  his  general  agent.  (Hyatt  v.  Clark,  118  N".  Y.  569 ; 
Myers  v.  M.  L.  Ins.  Co.,  99  N.  Y.  11 ;  Bliven  v.  Lydeckery 
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130  K  Y.  107  ;  1  Am.  &  £ng.  Ency.  of  Law,  442  ;  Hoffman 
v.  Livingston,  14  J.  &  S.  552.)  A  subsequent  ratification  by 
a  principal  with  full  knowledge  of  the  previous  unauthorized 
act  of  the  agent,  or  of  one  assuming  to  be  such,  is  in  all 
respects  equivalent  to  an  original  authority.  (C.  Bank  v. 
Warren,  15  N.  Y.  577,  583 ;  Hoyt  v.  Thompson,  19  N.  Y. 
219  ;  Hermans  v.  Clarkson,  64  N".  Y.  171 ;  Scott  v.  M.,  etc., 
R.  R.  Co.,  86  N.  Y.  200  ;  Markharn  v.  Washburn,  18  Jf .  Y. 
Supp.  355  ;  Keeler  v.  Salisbury,  33  N.  Y.  648 ;  Leslie  v. 
Wiley,  47  N.  Y.  652 ;  Condit  v.  Baldwin,  21  N.  Y.  231 ; 
Elwell  v.  Chamberlin,  31  N.  Y.  611 ;  Garner  v.  Ma?igam, 
93  K  Y.  643 ;  J«S*  v.  Hoffman,  92  N.  Y.  181 ;  ^Tan*  v. 
Curtesy,  100  K  Y.  132 ;  Crigler  v.  J?*fc«,  4  N.  Y.  Supp. 
653  ;  Davis  v.  Shields,  24  Wend.  325  ;  Lawrence  v.  Taylor, 
5  Hill,  107 ;  MacLean  v.  2}uaa,  4  Bing.  722.)  When  the 
defendant  as  assignee  asserted  his  right  to  control,  and  actu- 
ally did  receive,  the  net  proceeds  of  the  lumber  business,  with 
full  knowledge  of  the  facts,  he  became  estopped  in  his 
attempt  to  evade  liability  to  the  plaintiff  by  trying  to  prove 
that  a  third  person  was  owner  of,  or  had  demanded,  the  pro- 
ceeds. {Trustees,  etc.,  of  B.  v.  S?nith,  118  N.  Y.  634 ;  M.  cfc  T. 
Bank  v.  Hazard,  30  N.  Y.  226 ;  Plumb  v.  C.  Ins.  Co.,  18 
N.  Y.  393  ;  Thompson  v.  Simpson,  128  N.  Y.  288 ;  Moore 
v.  M.  iVr.  Bank,  55  K  Y.  41 ;  Armour  v.  M.  C.  R.  R.  Co., 
65  K  Y.  Ill ;  JT.  T.,  etc.,  R.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30,  73 ;  Dean  v.  Driggs,  137  N.  Y.  286 ;  Boardman  v.  L. 
S.,  etc.,  R.  Co.,  84  K  Y.  182;  Goeing  v.  Outhouse,  95 
111.  346  ;  Bank  of  Bate  via  v.  N,  Y.,  L.  E.  <&  W.  R.  R.  Co., 
106  N.  Y.  199 ;  Wait's  Act.  &  Def.  529 ;  Condit  v.  Bald- 
loin,  21  N.  Y.  225  ;  Krumm  v.  Beath,  96  N.  Y.  404 ;  Bald- 
win v.  Burroios,  47  N.  Y.  215 ;  Adams  v.  I.  N.  Bank,  116 
N.  Y.  610 ;  Leslie  v.  TFtfey,  47  N.  Y.  652  ;  Garner  v.  J/a»- 
graw,  93  N.  Y.  643.) 

Gray,  J.  This  was  an  action  brought  by  the  plaintiff  to 
recover  a  balance  of  moneys  alleged  to  be  due  to  him  for 
cutting,  sawing  and  manufacturing  lumber  and  bark,  upon 
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agreements  made  with  the  defendant's  assignor,  George 
Clarke.  The  defendant  is  the  assignee  of  Clarke,  under  a 
general  assignment  made  by  the  latter,  in  April,  1887,  for  the 
benefit  of  his  creditors.  At  the  time  of  the  assignment  by 
Clarke,  the  work  contracted  to  be  done  by  the  plaintiff  was 
unfinished  and  the  latter  claims  that  he  was  authorized  and 
requested  by  defendant  to  go  on  with  the  contract.  He  does 
not  claim  that  this  request  came  directly  from  the  defendant's 
mouth  to  him;  but  that  it  came  through  an  agent  of  the 
defendant.  The  defendant,  on  the  other  hand,  claims  to  have 
been  ignorant  of  the  plaintiff's  contract  with  Clarke,  that  he 
never  knew  or  was  informed  with  respect  to  the  plaintiffs 
work  under  it ;  that  he  never,  directly  or  indirectly,  author- 
ized, or  consented  to,  the  work  which  the  plaintiff  did  and  that 
the  request  to  plaintiff  to  continue  the  contract  was  not  made 
by  one  who  was  then  his  agent.  Upon  the  issue  thus  formed 
between  the  plaintiff  and  defendant,  the  referee,  before  whom 
the  case  was  tried,  determined  in  favor  of  the  plaintiff  and 
directed  judgment  for  the  sum  which  remained  due  for  the 
work  done  by  the  plaintiff,  after  crediting  upon  the  whole 
amount  due  the  aggregate  of  various  sums  received  from  an 
agent  of  the  defendant. 

"We  think  that  the  evidence  sufficiently  supports  the  find- 
ings of  the  referee  upon  the  questions  of  fact  relating  to  the 
agencies  employed  by  the  defendant,  with  respect  to  the  man- 
agement of  the  assigned  estate,  upon  which  the  timber  was  to 
be  cut  under  the  contract  with  his  assignor,  and  with  respect 
to  a  ratification  by  him  of  acts  of  his  agents  in  their  dealings 
with  the  plaintiff.  The  defendant  received  the  net  proceeds 
of  the  sales  of  this  lumber  and,  although  they  may  have  been 
turned  over  to  him  by  his  agent  at  a  time  subsequent  to  the 
cessation  of  work  by  the  plaintiff,  that  circumstance  is  not 
very  material  upon  the  question  of  his  liability  to  the  latter 
for  the  work  done  subsequent  to  the  assignment ;  provided 
that  his  agents,  acting  within  the  general  scope  of  their 
employment,  had  induced  the  plaintiff  to  continue  the  per- 
formance of  the  contract.     The  defendant  does  not  pretend 
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to  have  given  any  personal  attention  to  that  part  of  the 
assigned  estate.  He  employed  others  to  do  it  for  him,  whom 
lie  regarded  as  competent  for  that  purpose,  as  he  says ;  and 
there  was  evidence  from  which  to  imply  the  existence  of ' 
authority  in  the  defendant's  agents  to  accomplish  such  appar- 
ently advantageous  results  to  the  assigned  estate,  as  would  be 
comprehended  in  the  cutting  and  sawing  of  the  timber  and  in 
preparing  it  for  market.  Nor  is  it  to  be  doubted  that  the 
instrumentalities  used  by  the  defendant's  agents  to  the  end  of 
realizing  upon  the  assigned  estate,  even  if  involving  an  inci- 
dental indebtedness  on  the  part  of  the  assignee,  might  be  so 
adopted  and  ratified  by  the  latter  as  to  preclude  him  from 
thereafter  successfully  disputing  his  liability.  No  citations  of 
authority  should  be  necessary  in  support  of  so  just  a  proposi- 
tion. We  may  assume  that  the  defendant,  personally,  did  not 
request  the  plaintiff  to  continue  with  the  contract,  which  he 
had  made  witli  Clarke,  and  that  the  plaintiff  was  induced  to 
do  so  by  one  who,  at  the  time,  lacked  the  authority  to  repre- 
sent or  to  bind  the  defendant,  and  yet,  if,  subsequently,  the 
defendant  received  the  proceeds  of  the  sales  of  the  lumber, 
which  plaintiff  had  cut  and  the  agents  of  defendant  had  sold, 
with  knowledge  of  the  facts,  or  under  circumstances  which 
made  him  chargeable  with  their  knowledge,  he  must  be  held 
to  have  ratified  and  adopted  the  previous  unauthorized  act. 
{Murray  v.  Biningei\  3  Keyes,  107 ;  Leslie  v.  Wiley,  47  N. 
Y.  648.) 

We  think  it  unnecessary  to  consider  this  case  at  any  greater 
length.  The  plaintiff  labored  under  the  difficulty  of  eliciting 
evidence  from  witnesses  presumably,  or  possibly,  hostile ;  but 
there  was  sufficient  in  the  evidence  adduced,  from  which  the 
referee  might  find  as  he  did  upon  the  facts,  and  the  legal  con- 
clusions establishing  the  plaintiff's  right  to  recover  against  the 
defendant  will  not  be  disturbed  by  us. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
,     Judgment  affirmed. 
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Elijah  R.  Schoonmaker,  Appellant,  v.  William  Hoyt  et  al.,      *48  425 
Respondents.  -^«5-— —  - 

172        »452) 

1.  Exception  in  Grant.     By  an  exception  in  a    grant,   the   thing  — ' 

excepted  is  taken  wholly  out  of  the  grant,  and  is  no  parcel  of  the  thing 
granted;  that  which  is  excepted  out  of  the  general  words  is  in  the  same 
case  as  if  it  had  never  been  touched. 

2.  Merger  of  Contract  in  Deed.  The  general  rule  is  that  where 
there  is  a  contract  for  the  sale  of  land,  by  the  terms  of  which  a  deed  is  to 
he  subsequently  given,  the  delivery  and  acceptance  of  the  deed  merges 
the  contract  in  it,  and  the  contract  is  superseded  by  the  deed  as  to  such 
provisions  as  are  covered  by  the  conveyance  made  in  pursuance  of  its 
terms,  and  remains  in  force  only  as  to  any  other  provisions  it  may  contain. 

3.  Grant  of  Growing  Hemlock  Bark  —  Construction  of  Instru- 
ment. P.,  who  was  the  owner  of  certain  lots  of  hemlock  land,  entered 
into  a  contract  with  M.,  who  owned  certain  other  lots,  whereby  the  latter 
sold  and  transferred  to  P.  the  hemlock  bark  then  growing  on  the  lots 
owned  by  M.,  with  the  right  of  entry  for  removing  it,  in  consideration  of 
which  P.  agreed  to  sell. and  convey  to  M.  the  lots  owned  by  P.,  but 
excepting  and  reserving  to  himself,  his  heirs  and  assigns,  all  the  hemlock 
bark  thereon,  with  the  right  of  entry  for  removing  it.  Thereafter  P.  exe- 
cuted and  delivered  to  M.  a  deed  in  accordance  with  the  contract,  and  which 
contained  the  same  exception  and  reservation.  P.  subsequently  assigned 
the  M.  contract  to  one  S.,  by  an  assignment  which  described  the  contract 
as  one  between  P.  and  M.  "for  the  sale  and  removal  from  the  lands 
therein  described  of  the  hemlock  bark  thereon."  Held,  that  by  the  assign- 
ment S.  acquired  title  only  to  the  bark  sold  and  transferred  to  P.  by  the 
contract,  namely,  the  bark  on  the  lots  owned  by  M.  at  the  time  of  the 
making  of  the  contract,  and  that  he  did  not  acquire  any  interest  in  the 
hark  on  the  lots  conveyed  by  P.  to  M.  retained  by  P.  by  force  of  the 
exception  thereof  from  the  conveyance  to  M. ,  as  against  a  third  party  to 
whom  P.  had  conveyed  the  title  to  such  bark  after  the  assignment. 

Schoonmaker  v.  Hoyt  (72  Hun,  407),  reversed. 

(Argued  January  27,  1896;  decided  February  18,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  3,  1893, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
54 
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William  II  Henderson  for  appellant.  The  referee  prop- 
erly refused  to  find  thai;  the  Palens  did  transfer  the  hemlock 
bark  to  Shults.     {Borst  v.  Empie,  5  X.  Y.  33.) 

Charles  II  Brown  for  respondents.  The  referee  waa 
requested  to  find  that  the  Palens  intended  to  pledge  to 
Shults,  and  Shults  intended  to  receive  the  title  to  the  bark 
as  a  security  for  his  claim,  and  his  refusal  to  so  find  presented 
such  an  error. as  to  call  for  reversal  of  the  judgment. 
(Bridger  v.  Pierson,  45  X.  Y.  604;  Roe  v.  Yingut,  117  X. 
Y.  212;  Craig  v.  Wells,  11  X.  Y.  320;  3  Washb.  on  Real 
Prop.  464;  4  Wait's  Act.  &  Def.  227;  Burr  v.  Mills,  21 
Wend.  293 ;  Ives  v.  Van.  Auken,  34  Barb.  566 ;  Langdon  v. 
Mayor,  etc.,  6  Abb.  [X.  C]  321 ;  Borst  v.  Empie,  5  X.  Y. 
33  ;  Wood  on  Landl.  &  Ten.  247.)  Plaintiff  was  not  entitled 
to  recover.  {Langdon  v.  Mayor,  etc.,  6  Abb.  [X.  0.]  321  ; 
Borst  v.  Empie,  5  X.  Y.  33 ;  Burr  v.  Mills,  21  Wend.  29* ; 
Mclntyre  v.  Barnard,  1  Sandf.  Ch.  52 ;  Marvin  v.  Brewshr 
I.  M.  Co.,  55  X.  Y.  548 ;  Warren  v.  Leland,  2  Barb.  619  ;  Yore- 
beck  v.  Roe,  50  Barb.  305 ;  Goodyear  v.  Yosburgh,  57  Bark 
247 ;  L.  F.  Co.  v.  L.  G.  cfe  F.  Co.,  82  X.  Y.  476  ;  Lyon  v.  Wing, 
20  Wkly.  Dig.  144;  Pierrepont  v.  Barnard,  6  X.  Y.  2S«; 
Bennett  v.  Scutt,  18  Barb.  347  ;  Ilobbs  v.  Wet/iencax,  38  How. 
Pr.  385 ;  Killmore  v.  Tlowlett,  48  X.  Y.  569 ;  GonU  v. 
Ellery,  39  Barb.  16.3 ;  Green  v.  Hart,  1  Johns.  580 ;  Lang- 
don v.  Buel,  9  Wend.  80  ;  Par-melee  v.  Daiin,  23  Barb.  461 ; 
Bank  of  R.  v.  Jones,  4  X.  Y.  497;'  City  Bank  v.  R.,  W.  cfr 
O.  R.  R.  Co.,  44  X.  Y.  136;  Paddon  v.  7>/y7<v,  44  X.  Y 
371;  a  Co.  Xat.  Bank  v.  Daniels,  47  X.  Y.  631;  7?uKy<//* 
v.  Mersereau,  11  Johns.  534;  Gillett  v.  Ctnnpbell,  1  Den. 
520.)  To  reverse  the  General  Term  would  deprive  the 
defendants  and  respondents  of  a  substantial  right,  for  which 
no  possible  relief  can  be  given.  (C/tap?na?i  v.  Coimtock,  134 
X.  Y.  509 ;  Mickee  v.  W.  A.  W.  31.  cfc  R.  M.  Co.,  144  X.  Y. 
613;  Whitman  v.  Foley,  125  X.  Y.  651.) 

Martin,  J.  This  is  an  action  to  recover  the  value  of  a 
large  quantity  of  hemlock  bark  to  which  the  plaintiff  claimed 


f 


r 


1896.]  SCHOONMAKER  V.  HoYT.  427 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 

title,  that  was  taken  by  the  defendants  and  appropriated  to 
their  own  use.  The  only  question  involved  upon  the  trial  or 
upon  this  appeal  relates  to  the  title  to  the  bark  thus  taken. 

On  June  24,  1871,  Arthur  Palen,  Edward  Palen  and  Gilbert 
W.  Palen  were  the  owners  in  fee  of  about  thirteen  hundred 
acres  of  land  upon  which  there  was  standing  a  large  number 
of  hemlock  trees,  the  bark  upon  which  is  the  subject  of  this 
controversy.  They  obtained  their  title  through  a  deed  from 
Jarius  B.  Strong,  made  in  pursuance  of  a  contract  entered 
into  June  6,  1869.  On  June  3,  1886,  Edward  Palen  and 
Arthur  Palen,  individually  and  as  surviving  partners  and 
executors  of  the  last  will  and  testament  of  Gilbert  W.  Palen, 
deceased,  and  Caroline  Palen  conveyed  to  the  plaintiff  the 
bark  on  all  the  trees  down  and  standing  upon  the  premises 
mentioned,  witli  the  right  of  ingress  and  egress  to  remove  it; 
all  rights  of  action  they  had  against  any  parties  for  cutting, 
removing  or  interfering  with  such  bark,  and  all  the  bark 
which  might  have  been  peeled  or  taken  from  the  trees  on  said 
land.  On  August  23,  1886,  James  F.  Palen  also  executed  to 
the  plaintiff  a  similar  deed.  These  deeds  were  recorded  in 
the  office  of  the  clerk  of  Cattaraugus  county,  where  the  land 
was  situated.  The  first  was  recorded  June  9,  1886,  and  the 
other  October  11,  1886.  The  grantors  in  these  conveyances 
were  the  proper  parties  to  convey  the  rights  sought  to  be 
transferred,  and  had  authority  to  make  them.  Thus  the 
plaintiff  acquired  all  the  title  that  the  Palens  had  to  the  bark 
in  question,  which  was  an  absolute  one,  unless  the  defendants 
possessed  a  prior  title  which  was  superior  to  that  acquired  by 
the  plaintiff.  Therefore,  it  becomes  necessary  to  examine  the 
facts  relating  to  the  title  claimed  by  the  defendants. 

The  proof  relating  to  that  question  is  undisputed.  It  dis- 
closes that  on  December  8,  1869,  the  Palens  entered  into  a 
contract  with  Job  Moses,  whereby  the  latter  sold  and  trans- 
ferred to  them  the  bark  then  growing  on  all  the  hemlock  trees 
upon  certain  lots  owned  by  him  and  described  therein,  contain- 
ing about  eighteen  hundred  and  seventy-six  acres,  with  the 
right  of  ingress  and  egress  for  the  purpose  of  removing  it> 
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in  consideration  of  which  the  Palens  agreed  to  sell  and  con- 
vey to  Moses  the  several  lots  of  land  owned  by  them,  bnt 
excepted  therefrom  and  reserved  to  themselves,  their  heirs 
and  assigns,  all  the  hemlock  bark  thereon,  with  the  right  of 
ingress  and  egress  for  the  purpose  of  peeling  and  removing  it. 
By  this  contract,  the  Palens  acquired  a  right  to  all  the  hem- 
lock bark  upon  the  Moses  lots,  and  agreed  to  transfer  to  Moses 
the  title  to  the  lands  then  belonging  to  them,  excepting  and 
reserving  to  themselves  the  title  to  all  the  hemlock  bark 
thereon  and  the  right  to  enter  upon  the  premises  to  peel  and 
remove  it.  On  January  10,  1873,  the  Palens  performed  this 
contract  upon  their  part  by  executing  and  delivering  to  Moses 
deeds  of  the  premises  they  agreed  to  convey  to  him,  which 
contained  the  same  exception  and  reservation  as  to  the  bark 
and  its  removal  as  were  contained  in  the  original  contract. 

On  February  1, 1873,  to  secure  Jackson  S.  Shults  from  any 
loss  or  damage  he  might  sustain  by  reason  of  having  executed 
a  bond  for  their  accommodation,  the  Palens  assigned  to  him 
the  Moses  contract.  So  far  as  it  related  to  this  contract,  the 
assignment  was  of  "  one  contract  between  Job  Moses  of  the 
first  part  and  A.,  E.  and  G.  W.  Palen  of  the  second  part, 
elated  December  8th,  1869,  for  the  sale  and  removal  from  the 
lands  therein  described  of  the  hemlock  bark  thereon."  This 
assignment  was  prior  to  the  transfers  by  the  Palens  to  the 
plaintiff,  and  if  it  effected  a  transfer  of  the  bark  in  question, 
the  defendant's  title  is  superior  to  that  of  the  plaintiff.  Con- 
sequently the  real  question  involved  upon  this  appeal  is 
whether  the  assignment  by  the  Palens  to  Shults  transferred 
to  the  latter  the  title  to  the  bark  upon  the  Palen  lands,  as  it  is 
conceded  that  the  defendants  have  acquired  all  the  title  which 
Shults  had  under  and  by  virtue  of  that  assignment. 

As  it  seems  but  reasonable  to  suppose  that  the  Palens 
intended  to  assign  to  Shults  only  such  title  and  interest  as 
they  acquired  under  the  Moses  contract,  it  becomes  material 
to  ascertain  what  they  thus  acquired.  When  we  examine  the 
Moses  contract,  we  find  that  all  the  Palens  actually  acquired 
under  it  was  the  bark  on  the  Moses  lots,  with  the  right  to 
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enter  thereon  and  remove  it.  None  of  the  bark  on  the  Palen 
lots  was  transferred  to  them.  They  already  owned  that.  It 
was  excepted  in  that  portion  of  the  contract  by  which  they 
agreed  to  transfer  their  lots  to  Moses,  so  that  they  retained 
under  their  former  title  whatever  interest  continued  in  them 
and  did  not  acquire  any  title  by  reason  of  any  provision  con- 
tained in  that  contract.  "By  an  exception,  the  thing 
excepted  is  taken  wholly  out  of  the  grant,  and  is  no  parcel  of 
the  thing  granted.  That  which  is  excepted  out  of  the  gen- 
eral words  is  in  the  same  case  as  if  it  had  never  been  touched."' 
(Burr  v.  Mills,  21  Wend.  290,  293 ;  Craig  v.  Wells,  11  N. 
T.  315,  320 ;  Bridger  v.  Pierson,  45  N.  Y.  601 ;  Marvin  v. 
Brewster  Iron  Mining  Co.,  55  N.  Y.  538,  548.)  It  is  true 
that  if  the  Palens  had  not  excepted  the  bark  from  the  sale,  it 
would  have  passed  to  Moses.  But,  having  done  so,  they 
acquired  no  title  through  or  under  him,  but  simply  retained 
the  title  which  they  already  had.  If  a  third  person  had 
removed  this  bark,  and  an  action  had  been  brought  by  the 
Palens  to  recover  its  value,  they  could  not  have  made  title 
under  the  Moses  contract,  as  that  granted  them  nothing. 
They  would  have  been  compelled  to  establish  their  title 
through  their  deed  from  Strong.  The  Moses  contract  would,. 
at  most,  have  shown  that  while  they  sold  the  land  upon  which 
the  trees  stood,  they  had  retained  the  title  to  the  bark  and  the 
right  to  remove  it.  Therefore,  the  Palens'  title  to  the  bark 
rested  upon  their  deed  from  Strong,  and  not  upon  the  Moses 
contract. 

Moreover,  on  January  10,  1873,  the  Palens  fulfilled  their 
part  of  the  contract  by  giving  to  Moses  deeds  of  the  premises 
they  had  contracted  to  sell  him,  which  contained  the  same 
provisions  as  to  the  bark  and  its  removal  as  were  in  the 
original  contract.  Thus  the  portion  of  the  Moses  contract 
which  related  to  the  land  conveyed  was  fully  executed  by 
giving  the  required  deed  before  the  assignment  by  the 
Palens  to  Shults.  The  general  rule  seems  to  be  that  where 
there  is  a  contract  for  the  sale  of  land,  by  the  terms  of  which 
a  deed  is  to  be  subsequently  given,  the  delivery  and  accept- 
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ance  of  the  deed  merges  the  contract  in  it,  and  the  contract 
is  superseded  by  the  deed  as  to  such  provisions  as  are  covered 
by  the  conveyance  made  in  pursuance  of  its  terms,  and 
remains  in  force  only  as  to  any  other  provisions  it  may  con- 
tain. ( Witbeck  v.  Waine,  16  X.  Y.  532 ;  Murdoch  v.  Gil 
christ,  52  X.  Y.  242,  246 ;  Wilson  v.  Randall,  67  X.  Y. 
338 ;  Disbrow  v.  Harris,  122  X.  Y.  362,  365.)  Therefore, 
as  at  the  time  of  the  assignment  by  the  Palens  to  Shults  the 
provisions  of  the  contract  which  related  to  the  Palen  land  had 
l>een  fully  performed  by  the  execution  of  deeds,  which  super- 
seded that  part  of  the  contract,  Shults  could  have  taken  noth- 
ing by  his  assignment,  especially  in  view  of  the  fact  that 
under  that  portion  of  the  contract  the  Palens  acquired  no 
title  to  the  bark  in  question.  Manifestly,  that  is  the  case 
unless  the  language  of  the  assignment  is  such  as  to  plainly 
indicate  that  the  parties  intended  to  convey  to  Shults  not  only 
the  bark  upon  the  Moses  property,  but  also  that  upon  the  land 
transferred  by  the  Palens  to  Moses. 

An  examination  of  the  assignment  discloses  that  it  was 
merely  a  transfer  to  Shults  of  the  title  and  interest  of  the 
Palens  in  the  contract  between  Moses  and  themselves,  for  the 
sale  and  removal  of  the  hemlock  bark  from  the  lands  therein 
described.  The  only  provision  for  the  sale  and  removal  of 
bark  related  to  the  Moses  lands,  the  bark  upon  which  he  trans- 
ferred to  the  Palens.  The  words  used  in  the  assignment  were 
apt  and  proper  for  the  transfer  by  the  Palens  to  Shults  of 
their  title  to  the  hemlock  bark  upon  the  Moses  premises,  but 
insufficient  to  include  a  transfer  of  that  which  the  Palens  had 
acquired  under  their  deed  from  Strong,  and  to  which  they 
retained  the  title  and  right  of  removal. 

A  fair  reading  of  the  language  employed  seems  to  clearly 
indicate  that  the  Palens  intended  to  transfer  to  Shults  only 
such  interest  and  title  as  they  acquired  under  and  by  virtue! 
of  the  Moses  contract.  The  contract  was  described  in  the 
assignment  as  one  between  Moses  and  the  Palens  for  the  sale 
and  removal  of  the  hemlock  bark  from  the  lands  therein 
-described,  and  as  there  was  in  that  contract  no  provision  for 
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the  sale  and  removal  of  any  bark  except  that  upon  the  Moses 
land,  it  is  quite  obvious  that  the  assignment  transferred  only 
tke  bark  on  the  Moses  lots. 

This  assignment  does  not  purport  to  convey  to  Shults  any 
other  interest  than  that  acquired  by  the  Palens  under  and  by 
virtue  of  the  contract  of  December  8,  1869.  As  we  have 
already  seen,  the  only  right  they  acquired  by  that  contract  was 
to  the  bark  on  the  Moses  property,  and  the  Moses  contract, 
except  as  to  that  right,  had  already  been  superseded  by  deeds 
from  the  Palens  to  Moses.  Under  these  circumstances,  I  think 
it  is  quite  manifest  that  the  defendants  obtained  no  title  to  the 
hark  upon  the  Palen  lots  under  the  assignment  to  Shults  and 
their  acquisition  of  his  interest. 

The  respondents  contend  that  it  was  the  intention  of  the 
parties  to  the  assignment  to  transfer  to  Shults  the  bark 
remaining  upon  the  premises  sold  by  the  Palens,  as  well  as  that 
upon  the  Moses  lots.  In  the  construction  of  contracts  or  stat- 
utes the  intention  of  the  parties  or  legislature  is  to  be  sought 
in  the  words  and  language  employed,  and  if  the  words  are  free 
from  ambiguity  and  express  plainly  the  purpose  of  the  instru- 
ment, there  is  no  occasion  for  interpretation.  Contracts  or 
statutes  are  to  be  read  and  understood  according  to  the  natural 
and  obvious  import  of  the  language,  without  resorting  to  sub- 
tle and  forced  construction  for  the  purpose  of  either  limiting 
or  extending  their  operation.  Courts  cannot  correct  suspected 
errors,  omissions  or  defects,  or  by  construction  vary  the  con- 
tracts of  parties.  If  the  words  employed  convey  a  definite 
meaning,  and  there  is  no  contradiction  or  ambiguity  in  the 
different  parts  of  the  same  instrument,  then  the  apparent 
meaning  of  the  instrumnt  must  be  regarded  as  the  one 
intended.  {McCluskey  v.  Cromwell,  11  N.  Y.  593,  601; 
Johnson  v.  Hudson  River  R.  R.  Co.,  49  KY.  455,  462; 
Benton  v.  Wickwire,  54  X.  Y.  226.)  In  construing  a  writ- 
ten instrument  it  may  be  read  in  the  light  of  surrounding  cir- 
cumstances in  order  to  more  perfectly  understand  the  inten- 
tion of  the  parties,  and  when  it  is  thus  discovered  it  should 
control. 
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When  we  read  this  assignment,  together  with  the  contract 
assigned,  in  the  light  of  the  circumstances  surrounding  the 
parties  and  this  transaction  when  it  occurred,  and  accord  to  the 
words  employed  their  obvious  and  natural  meaning,  we  think 
the  apparent  meaning  of  the  assignment  must  be  regarded  as 
the  one  intended.  It  would  be  a  forced  and  unnatural  con- 
struction of  the  words  employed  in  the  assignment  to  hold 
that  its  purpose  was  to  transfer  to  Shu  Its  an  interest  in  bark 
which  was  not  acquired  under  the  contract,  but  held  under  a 
different  and  distinct  title,  especially  where  the  provisions  of 
the  contract,  which  in  any  way  related  thereto,  had  been  fully 
performed  and  superseded  by  the  previous  acts  of  the  parties. 
We  are  of  the  opinion  that  the  defendants  acquired  no  title 
to  the  bark  in  question,  but  that  it  belonged  to  the  plaintiff, 
and  that  the  judgment  awarded  by  the  referee  was  proper,  and 
should  be  affirmed. 

The  judgment  of  the  General  Term  should  be  reversed  and 
the  judgment  of  the  trial  court  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  accordingly. 


Frank  A.  Hall,  Respondent,  v.  The  Sterling  Iron  and 
Railway  Company,  Appellant. 

1.  Water  Right  —  Appurtenance.  A  grant  of  a  water  right  in  a 
natural  stream,  from  a  superior  riparian  owner  to  au  inferior  owner, 
passes  under  the  term  "appurtenances"  in  a  deed  of  the  inferior  riparian 
land. 

2.  Grant  op  Water  Power — Limitation  —  Construction.  The 
question  whether  a  grant  of  water  power  sufficient  to  operate  a  designated 
establishment  is  to  be  construed  as  indicating  the  quantity  of  water  to  be 
used  or  as  limiting  the  use  to  a  specific  purpose  is  one  of  intent,  to  be 
determined  from  the  language  of  the  grant;  and  if  the  meaning  is  doubt- 
ful, that  construction  is  to  be  given  which  shall  best  subserve  the  inter- 
ests of  the  public  by  permitting  the  use  of  the  water  for  any  legitimate 
purpose  which  the  owner  may  desire. 

8.  Grant  op  Water  Power  —  Limitation — Construction.  A  grant 
conveyed  the  right  of  using  or  drawing  off  the  water  from  a  certain  pond, 
"  near  a  nail  manufactory  called  the  M.  Works,  for  the  purpose  of  carry- 
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ing  on  the  said  works,  in  such  quantity  as  would  be  sufficient  for  carry- 
iug  on  and  working  the  furnace  situated  between  said  nail  factory  and  the 
said  pond,  called  S.  Furnace,  and  for  which  purpose  said  water  is  now 
used,  and  no  further  or  greater  quantity;  provided,  always,  that  the  right 
j  so  as  aforesaid  granted  of  drawing  off  said  water  as  aforesaid  shall  cease 

'  at  all  times  whenever  said  furnace  called  the  S.  Furnace  is  in  blast  or  mak- 

l  ing  iron."    Held,  that  the  grant  was  limited  only  as  to  the  quantity  of 

]  water  to  be  used  and  not  as  to  the  purpose  of  the  use. 

Reported  below,  74  Hun,  10. 

(Argued  January  28,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  26, 1893,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  B.  Anderson  for  appellant.  The  language  of  the 
grant,  properly  construed,  especially  in  view  of  the  circum- 
stances at  the  time  it  was  made,  limited  the  use  of  the  water 
to. the  Monroe  Nail  Works,  and  lapsed  with  the  abandonment 
of  those  works.  (Ashley  v.  Pease,  18  Pick.  268;  Strong  v. 
Benedict,  5  Conn.  210 ;  Shed  v.  Leslie,  22  Vt.  498 ;  Deshon 
v.  Porter,  38  Maine,  289 ;  Cromwell  v.  Selden,  3  K  Y.  253 ; 
Borst  v.  Empie,  5  N.  Y.  33 ;  Sibley  v.  Hoar,  4  Gray,  222 ; 
Hartwell  v.  M.  Z.  Ins.  Co.,  50  Hun,  498;  Tourtellot  v. 
Phelps,  4  Gray,  370;  Garland  v.  Hodsdon,  46  Maine,  511  ; 
Wakely  v.  Davidson.,  26  N.  Y.  387 ;  Pratt  v.  Lamson,  2 
Allen,  275 ;  Albee  v.  Huntley,  56  Vt.  454 ;  Fink  v.  Wilber, 
7  Barb.  395*,  Carleton  Mills  Co.  v.  Silver,  82  Maine,  215; 
Groat  v.  Moak,  94  N.  Y.  115  ;  Terry  v.  Smith,  47  Hun,  334 ; 
Mudge  v.  Salisbury,  110.  N.  Y.  413;  Olmsted  v.  Loomis,  6 
Barb.  152 ;  Biglow  v.  Battle,  15  Mass.  313 ;  Adams  v. 
Warner,  23  Vt.  395 ;  Ilines  v.  Robinson,  57  Maine,  324 ; 
Covd  v.  Hart,  56  Maine,  518;  Rogers  v.  Bancroft,  20 
Vt  250.)  The  defendant  has,  by  adverse  possession  and 
55 
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the  acquiescence  of  the  plaintiff  and  his  grantors,  re-acquired 
the  right.  (Terry  v.  Smith,  47  Hun,  333;  Mitchell  v. 
Walker,  2  Aik.  266;  Gould  on  Waters  [2d  ed.],  §  339.) 
The  testimony  shows  that  the  defendant  in  no  way 
obstructed  the  water  from  Mt.  Bashan  at  any  of  the  times 
mentioned  in  the  complaint,  except  to  maintain  the  control  of 
the  water  at  Mt.  Bashan,  which  it  always  had  maintained,  and 
except  for  the  purpose  of  refilling  the  little  dam,  which  was  a 
lawful  obstruction ;  therefore,  no  injury  was  done  the  plain- 
tiff. (Be  Baun  v.  Bean,  29  Hun,  236;  Palmer  v.  Mulli- 
gan, 3  Cable's  Cas.  307;  Piatt  v.  Johnson,  15  Johns.  213; 
Gould  v.  B.  D.  Co.,  13  Gray,  442 ;  Clinton  v.  Myers,  46 
N.  Y.  511;  Wood.Y.  Edes,  2  Allen,  578.)  The  proof  dis- 
closes that  if  the  plaintiff  owns  any  right  whatsoever  it  is  but 
an  undivided  one-half  of  the  right  alleged  in  the  complaint. 
On  the  facts  proved  he  is  not  entitled  to  judgment  in  his 
favor.  He  must  prove  his  title,  as  alleged,  and  he  has  failed 
to  do  so.  "Wherefore,  a  new  trial  should  be  ordered.  (Jack- 
son  v.  Harrington,  9  Cow.  86;  Henry  v.  Reichert,  22  Hun, 
394 ;  2  Greenl.  on  Ev.  §  331 ;  1  Greenl.  on  Ev.  §  71.) 

E.  A.  Breioster  for  respondent.  The  plaintiff  was  not 
restricted  to  the  use  of  the  water  to  run  a  nail  factory,  but 
was  entitled  to  use  the  same  quantity  of  water  for  any  other 
purpose,  and  upon  any  part  of  his  premises.  (Cromwell  v. 
Selden,  3  N.  Y.  253;  Olmsted  v.  Loomis,  9  N.  Y.  423; 
Wakely  v.  Davidson,  26  N.  Y.  387 ;  Comstoch  v.  Johnson, 
46  K  Y.  615,  620;  Groat  v.  Moak,  94  N.  Y.  115,  126; 
Mudge  v.  Salisbury,  110  X.  Y.  413.)  The  right  to  use  the 
water  of  the  stream  in  question  is  clearly  a  right  appurtenant 
to  the  plaintiff's  property,  having  all  along  been  used  in  con- 
nection therewith.  Being  appurtenant,  such  right  passes  with 
the  title  of  the  property  without  being  expressly  specified  in 
the  deed.  (Iluttemeier  v.  Albro,  18  X.  Y.  48 ;  Simmons  v. 
Cloonan,  81  N.  Y.  557 ;  Code  of  Civ.  Pro.  498,  499.)  For 
more  than  fifty  years  the  water  right  in  question  has  been 
exercised  by  the  plaintiff  and  his  predecessors  in  connection 
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with  machinery  on  the  very  spot  where  plaintiffs  factory 
stands,  and  for  some  use  other  than  a  nail  factory.  From 
1870  to  1891,  a  period  of  twenty-one  years,  the  plaintiff  and 
his  predecessors  exercised  this  right,  and  the  defendant 
acquiesced.  This  amounted  to  a  practical  construction  of  the 
grant  and  gave  plaintiff  a  prescriptive  right.  {Mudge  v. 
Salisbury,  110  N.  Y.  413.) 

Haight,  J.  This  action  was  brought  to  restrain  the  defend- 
ant from  placing  obstructions  in  the  outlet  of  Mt.  Bashan 
pond  in  Orange  county,  or  the  stream  of  water  leading  there- 
from, and  from  doing  any  act  which  shall  diminish  or  inter- 
fere with  the  free  flow  of  the  water  from  the  pond  through 
its  outlet. 

Mt.  Bashan  pond  is  a  lake  about  a  square  mile  in  extent, 
fed  by  springs  and  surface  water.  At  the  northeastern  end 
of  the  lake  is  the  outlet,  from  which  runs  a  stream  in  a  south- 
erly direction.  In  the  outlet  of  the  lake  there  is  a  dam  with 
gates  bjr  which  the  flow  of  the  water  can  be  accelerated  or 
retarded  to  suit  the  requirements  of  those  entitled  to  the  use 
of  the  water.  About  three  miles  below  there  is  another  pond 
of  about  fifty  acres  in  extent  known  as  the  Little  Dam  pond. 
From  this  pond  there  is  a  flume  through  which  water  was 
conveyed  to  the  Southfield  furnace,  now  known  as  the  Ster- 
ling fnrnace,  and  from  thence  by  a  tail  race  to  the  original 
channel  of  the  stream.  A  short  distance  below  the  furnace 
and  on  the  opposite  side  of  the  outlet  there  was  located  a 
nail  factory  and  a  grist  mill  operated  under  one  management 
and  known  as  the  Monroe  Works,  which  works  were  operated 
by  the  water  flowing  through  the  outlet.  In  1811  one  Peter 
Townsend  was  the  owner  of  the  Southfield  furnace  together 
with  the  lands  upon  which  it  was  located,  including  Mt. 
Bashan  and  Little  Dam  ponds,  and  one  Henry  McFarlan  was 
the  owner  of  the  Monroe  Works  together  with  the  lands  upon 
which  they  were  located.  On  the  25th  day  of  June  of 
that  year  Peter  Townsend  and  wife,  in  consideration  of  the 
sum  of  five  dollars  to  them  in  hand  paid,  conveyed  to  Henry 
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McFarlan  "all  the  right  or  privilege  of  using  or  drawing  off 
the  water  from  a  certain  pond  called  Mt.  Bashan  pond,  situ- 
ate in  the  town  of  Monroe,  in  the  county  of  Orange,  near  a 
nail  manufactory  of  the  said  Henry  McFarlan  and  others, 
called  the  Monroe  Works,  for  the  purpose  of  carrying  on  the 
said  works,  in  such  quantity  as  would  be  sufficient  for  carry- 
ing on  and  working  the  furnace  situate  between  said  nail 
manufactory  and  the  said  pond,  called  '  Southfield  Furnace,' 
occupied  and  owned  by  the  said  Peter  Town6end  and  others, 
and  for  which  purpose  said  water  is  now  used  and  no  further 
or  greater  quantity.  Provided  always,  that  the  right  so  as 
aforesaid  granted  to  the  said  Henry  McFarlan,  his  heirs  and 
assigns,  of  drawing  off  said  water  as  aforesaid  shall  cease  at 
all  times  whenever  said  furnace,  called  the  Southfield  Furnace, 
is  in  blast  or  making  iron." 

The  trial  court  has  found  as  facts  that  the  plaintiff  is  now 
seized  in  fee  and  possessed  of  the  lands  upon  which  the 
Monroe  Works,  so  called,  were  located ;  that  he  derived  his 
title  through  sundry  mesne  conveyances  from  Henry 
McFarlan  after  the  conveyance  to  him  by  Peter  Townsend, 
and  that  the  water  power  granted  by  the  Townsend  deed  has 
by  such  conveyance,  and  as  an  appurtenance  to  the  land, 
become,  and  is  now,  vested  in  the  plaintiff ;  that  the  outlet 
of  Mt.  Bashan  pond  is  a  natural  stream  of  water  passing 
through  the  plaintiff's  lands,  which  furnishes  the  water  power 
for  the  propelling  of  the  machinery  of  his  factory.  The 
court  further  found  that,  in  September,  1891,  the  defendant, 
by  closing  the  gate  in  the  dam  upon  the  stream  above  the 
plaintiff's  property,  and  by  forbidding  and  preventing  the 
plaintiff  from  opening  the  outlet  of  the  lake,  deprived  the 
plaintiff  of  the  water  power  to  such  an  extent  that,  some  por- 
tions of  the  year,  he  could  run  his  machinery  only  about  a 
quarter  of  the  time  ;  and,  as  a  conclusion  of  law,  the  plaintiff 
was  entitled  to  an  injunction. 

It  further  appears  that  the  nail  factory  was  destroyed  by 
fire  in  the  vicinity  of  fifty  years  ago,  and  that  the  factory  has 
never  been  rebuilt ;    that  the  grist  mill  was  converted  into  a 
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basket  factory  which  afterwards  gave  place  to  a  shoddy  mill, 
and  thence  to  a  manufactory  of  wooden  articles,  which  busi- 
ness is  still  conducting  therein. 

The  first  question  presented  for  our  consideration  pertains 
to  the  plaintiffs  ownership  of  the  water  right  conveyed  by 
Townsend  to  McFarlan.  It  appears  that  McFarlan  and  one 
Joseph  Blackwell  were  co-partners  engaged  in  conducting 
the  Monroe  Works,  and  that  the  same  was  purchased  with 
the  money  of  the  firm.  The  title,  however,  was  taken  in  the 
name  of  McFarlan,  and  so  remained  at  the  time  of  his  death. 
It  further  appears  that  his  executors,  pursuant  to  a  power 
contained  in  the  will,  conveyed  an  undivided  one-half  of  the 
premises  to  one  Hudson  McFarlan,  and  the  other  undivided 
one-half,  including  the  water  grant  in  question,  to  the  seven 
children  and  heirs  at  law  of  Joseph  Blackwell  whose  death 
had  preceded  that  of  McFarlan's,  and  that  subsequently  the 
seven  Blackwell  heirs  conveyed  to  Hudson  McFarlan,  through 
whom  the  plaintiff  acquired  his  title.  The  only  question 
pertains  to  the  conveyance  by  the  executors  of  the  undivided 
one-half  to  Hudson  McFarlan.  The  deed  describes  the  lands 
upon  which  the  works  were  situated,  and  grants  them 
"  together  with  all  and  singular  the  devices,  buildings,  rights, 
members,  privileges,  advantages,  hereditaments  and  appur- 
tenances to  the  same  belonging  or  in  any  wise  appertaining." 
The  water  right  is  not  specifically  mentioned  or  otherwise 
referred  to.  We  think,  however,  that  it  is  an  appurtenance 
to  the  land  and  passes  with  it.  As  we  have  seen,  the  water 
flows  through  the  natural  outlet  of  Mt.  Bashan  pond.  This 
water  course  passes  through  the  plaintiffs  premises.  It  is 
used  in  connection  with  the  land,  and  cannot  well  be  severed 
therefrom.     It  consequently  is  attached  as  an  incident  to  it. 

In  Simmons  v.  Clowian  (81  N.  Y.  557)  it  was  held  that  a 
water  right  was  an  appurtenance  to  real  estate,  and  that  by  a 
conveyance  of  the  land  the  purchaser  takes  the  same  with  all 
the  incidents  and  appurtenances  thereunto  belonging.  In 
Mudge  v.  Salishury  (110  X.  Y.  415)  Gray,  J.,  speaking  with 
reference  to  a  water  privilege  to  run  a  grist  mill,  says  that  "  it 
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was  made  appurtenant  to  the  land  conveyed  and  attached  as. 
an  incident   to  it."     And  in  Uuttemeier  v.   Albro  (18    3f.. 
Y.  48,  51)  Strong,  J.,  says :  "  It  is  a  general  rule  that,  u  pon  a 
conveyance  of  land,  Whatever  is  in  use  for  it,  as  an  incident  or 
appurtenance,  passes  with  it." 

It  is  now  claimed  on  behalf  of  the  appellant  that  the  lan- 
guage of  the  grant  by  Townsend  to  McFarlan,  properly  con- 
strued, especially  in  view  of  the  circumstances  at  the  time  that 
it  was  made,  limited  the  use  of  the  water  to  the  Monroe  Najl 
Works,  and  lapsed  with  the  abandonment  of  those  works. 
Whilst  on  behalf  of  the  respondent,  it  is  contended  that  the  only 
limitation  in  the  grant  intended  pertained  to  the  quantity  of 
water  used  and  not  to  the  character  of  its  use.  The  question 
thus  presented  has  already  received  the  attention  of  our  courts. 
In  Cromwell  v.  Selden  (3  ]ST.  Y.  253)  it  was  held  that  under 
a  reservation  in  a  grant  of  laud  and  water  privileges  of 
sufficient  water  to  propel  a  grist  mill  the  grantor  is  entitled  to 
the  use  of  the  water  for  any  purpose  not  requiring  a  greater 
amount  than  that  reserved.  Harris,  J.,  in  delivering  *ue 
opinion  of  the  court,  says :  "  It  is  a  general  rule  of  construction, 
applicable  to  grants  of  water  powers,  that  when  the  question 
arises  whether,  by  a  grant  of  a  sufficient  quantity  of  water  to 
propel  a  particular  kind  of  machinery,  the  terms  employed  are 
used  merely  to  indicate  the  quantity  of  water  intended  to  be 
granted,  or  to  restrict  the  use  of  the  water  to  the  machin- 
ery specified,  the  former  construction  is  to  be  favored, 
when  the  language  of  the  grant  will  admit  of  sucli 
construction.  The  grounds  upon  which  this  rule  r^6* 
are  twofold:  First,  it  is  more  beneficial  to  the  grantee* 
without  being  more  onerous  to  the  grantor,  that  ',e 
should  be  permitted  to  apply  the  water  granted  to  »n.r 
machinery  he  pleases,  not  requiring  a  greater  amount  ot 
power  than  that  specified  in  the  grant.  Secondly,  it  is  sup- 
ported by  public  policy.  The  interests  of  the  community  ^" 
generally  be  best  promoted  by  allowing  an  unrestricted  apP"- 
cation  of  the  power  to  such  machinery  as  will  be  most  profit- 
able to  the  owner."     In   Olmsted  v.  Loomis  (9  X.  Y.  433) 
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there  was  a  reservation  in  a  grant  of  a  water  privilege  of 
so  much  water  as  was  necessary  for  the  use  of  a  forge  and 
two  blacksmith  bellows.  It  Avas  held  that  the  grant  did 
not  limit  the  use  of  the  water  reserved,  and  that  the  refer- 
ence to  the  objects  had  regard  to  the  quantity  only.  In 
Wakely  v.  Davidson  (26  N.  Y.  387)  there  was  a  grant  of 
land,  with  the  privilege  of  water  to  turn  a  fulling  mill, 
when  the  same  was  not  wanted  for  carding  wool.  It  was 
held  that  the  grant  was  not  a  limitation  as  to  the  purpose  to 
which  the  water  was  to  be  applied,  but  was  of  the  quantity 
to  be  taken.  Wright,  J.,  speaking  of  the  rule  applicable 
in  such  cases,  says :  fc(  When  the  construction  is  doubtful, 
that  is  to  be  preferred  which  would  give  to  the  grantee  in  the 
one  case,  and  to  the  grantor  in  the  other,  a  right  to 
an  unrestricted,  rather  than  to  a  limited,  use  of  the  quantity 
of  water  granted  or  excepted."  In  Comstoole  v.  Johnson 
(46  N.  Y.  615)  there  was  a  grant  of  a  privilege  of 
drawing  water  from  a  dam  in  sufficient  quantity  for  the  use 
of  a  carding  machine  and  clothing  works.  It  was  held 
that  the  words  used  in  the  grant  were  to  be  taken  as  a 
measure  of  quantity  and  did  not  limit  the  use  of  the  water  to 
the  particular  machinery  specified.  And  to  the  same  effect 
is  the  case  of  Groat  v.  Moah  (94:  X.  Y.  115)  and  Mudge 
v.  Salisbury  (110  N".  Y.  413),  to  which  allusion  has  already 
been  made.  We  have  thus  particularly  called  attention  to 
the  cases  in  our  own  court,  for  we  think  that  the  rule 
therein  recognized  is  founded  upon  both  justice  and  public 
policy.  It  is  said  that  there  are  numerous  cases  in  the 
Eastern  states  in  which  a  different  conclusion  has  been  reached 
by  the  courts,  but  in  our  own  examination  of  those  cases  we 
have  failed  to  discover  any  wide  difference  in  views.  True, 
the  courts  in  those  states  have  recognized  the  right  of 
a  grantee  to  limit  the  use  that  is  to  be  made  of  a 
water  right  as  well  as  the  quantity  of  water  to  be  used, 
but  this  right  is  also  recognized  by  our  own  courts.  It  is 
a  question  of  intention  to  be  determined  from  the  language 
of  the  grant  and  under  the  rulings  of  our  courts  if  the  mean- 
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ing  is  doubtful  that  construction  shall  be  given  which  shall 
best  subserve  the  interests  of  the  public  by  permitting  the  use 
of  the  water  for  any  legitimate  purpose  which  the  owner  may 
desire.  There  may  be  a  slight  conflict  with  reference  to  this 
view  in  two  or  three  of  the  cases  disposed  of  by  the  courts  in 
our  sister  states,  but  in  most  of  the  cases  we  think  their  views 
are  in  harmony  with  our  own.  We  only  call  special  attention 
to  that  of  Ashley  v.  Pease  (18  Pickering,  268),  in  which  it 
was  held  that  where  a  grant  is  made  of  a  water  power,  if  it  is 
left  in  doubt,  whether  it  is  a  grant  of  a  sufficient  quantity  of 
water  to  carry  a  particular  kind  of  mill,  making  reference  to 
sucli  mill,  to  indicate  and  measure  the  quantity  of  water  power 
intended  to  be  conveyed,  or  whether  it  is  a  grant  of  the  use 
of  the  water  to  carry  such  particular  kind  of  mill  only,  the 
former  construction  is  to  be  more  favored,  because,  in  general, 
it  is  most  beneficial  to  the  grantee  without  being  more  oner- 
ous to  the  grantor,  and  because  such  construction  is  most 
favorable  to  the  general  interests  of  the  community.  (See, 
also,  Strong  v.  Benedict,  5  Conn.  210 ;  Shed  v.  Leslie,  22  Vt. 
498 ;  Deshon  v.  Porter,  38  Me.  289  ;  Sibley  v.  Hoar,  4  Gray, 
222;  Carleton  Mills  Co.  v.  Silver,  82  Me.  215;  Albee  v. 
JfunUey,  56  Vt.  454:   Garland  v.  Hodsdon,  46  Me.  511.) 

Treating  the  question  as  one  of  intent,  to  l)e  determined 
from  the  grant  under  the  rule  recognized  by  the  authorities, 
it  becomes  necessary  to  consider  the  terms  used.  It  grants 
the  right  of  using  or  drawing  off  the  water  of  Mt.  Bashan 
pond  for  the  purpose  of  carrying  on  the  Monroe  Works  in 
such  quantity  as  would  be  sufficient  for  carrying  on  and  work- 
ing the  Southfield  furnace,  and  no  further  or  greater  quantity. 
It  will  thus  be  seen  that  whilst  the  purpose  is  named  the. 
limitation  is  made  to  apply  only  to  the  quantity  used.  This 
is  emphasized  by  the  following  provision,  to  the  effect  that 
"the  right  so  as  aforesaid  granted  of  drawing  off  said  water 
as  aforesaid  shall  cease  at  all  times  whenever  the  said  furnace 
called  the  Southfield  furnace  is  in  blast  or  making  iron." 

Here  again  we  have  no  limitation  as  to  the  character  of  the 
use,  but  a  positive  prohibition  to  the  use  of  any  of  the  water 
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during  the  operation  of  the  blast  furnace.  This,  it  appears  \o 
UvS,  is  the  clear  reading  of  the  grant. 

We  do  not  feel  called  upon  to  interfere  with  the  judgment, 
because  it  does  not  limit  the  use  to  eighty  cubic  feet  of  water 
per  minute.  The  injunction  authorized  by  the  judgment  fol- 
lows the  language  of  the  grant. 

None  of  the  other  questions  presented  require  special 
attention. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Edward  M.  Knox,  Respondent,  v.  Eden  Musee  Americatjs" 
Company  (Limited),  Appellant. 

1.  Stock  Certificates  —  Limited  Negotiability.  Certificates  of 
stock  in  a  business  corporation,  indorsed  in  blank,  do  not  possess  the 
quality  of  complete  negotiability  accorded  to  commercial  paper,  to  the 
extent  of  making  a  transfer  to  a  purchaser  in  good  faith,  for  value,  equiva- 
lent to  actual  title,  although  there  was  no  agency  in  the  transferrer,  and 
the  certificate  had  been  lost  without  the  fault  of  the  true  owner,  or  had 
been  obtained  by  theft  or  robbery. 

2.  Lost -or  Stolen  Stock  Certificates  —  Rights  of  True  Owner. 
The  title  of  the  true  owner  of  a  lost  or  stolen  certificate  of  stock  may  be 
asserted  against  any  one  subsequently  obtaining  its  possession,  although 
the  holder  may  be  a  bona  fide  purchaser. 

3.  Corporation  Stock  Certificates —  Agency.  The  act  of  the  man- 
ager of  a  business  corporation,  without  any  authority,  apparent  or  real, 
to  issue  certificates  for  any  purpose,  in  issuing  as  valid  as  security  for  a 
personal  debt,  surrendered  certificates  of  stock  directed  by  its  president 
to  be  canceled,  and  of  which  the"  company  had  never  invested  the  man- 
ager with  indicia  of  ownership,  is  a  willful  and  criminal  act,  and  upon  no 
principle  of  agency,  either  express  or  implied,  can  the  corporation  be 
made  liable  therefor. 

4.  Master  and  Servant  —  Reclamation  of  Chattel.  A  master  ia 
not  bound  to  anticipate  or  provide  against  the  possibility  of  criminal  acts 
•on  tlie  part  of  a  servant  who  has  hitherto  been  faithful  in  the  performance 
of  his  duties,  and  there  must  be  something  more  than  the  mere  intrusting 
to  a  servant  of  the  custody  of  a  chattel  and  the  consequent  opportunity 
for  theft  in  order  to  preclude  the  master  from  reclaiming  it,  if  stolen  by 
the  servant  and  sold  to  another. 
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5.  Master  and  Servant  —  Breach  op  Trust  and  Confidence  — 
Liability  to  Third  Party.  The  rule,  that  where  one  of  two  innoceut 
persons  must  suffer  for  the  act  of  a  third,  he  that  employs  and  puts  trust 
and  confidence  in  the  wrongdoer  should  be  the  loser  rather  than  a  stranger, 
is  not  applicable  to  a  case  where  the  only  trust  and  confidence  is  that 
reposed  by  a  master  in  a  servant  in  respect  to  the  care  and  custody  of  his 
property,  but  having  no  other  power  of  disposition  or  control  over  it. 

6.  Corporation — Negligence  —  Non  -liability  for  Wrongful  Use 
of  Stock  Certificates  by  Employee.  The  facts  that  the  president  of  a 
business  corporation  in  a  single  instance  relied  upon  its  manager,  an 
employee  who  had  theretofore  proved  trustworthy,  to  cancel,  in  pur- 
suance of  his  directions,  certain  certificates  of  stock  indorsed  in 
blank  and  surrendered  for  transfer,  and  that  for  that  purpose  the  uncan- 
celed certificates  were  left  in  a  safe  to  which  the  manager  had  access,  do 
not  constitute  such  actionable  negligence  as  will  estop  the  company  from 
claiming  such  certificates  as  against  a  bona  fide  holder  to  whom  the  man- 
ager thereafter  wrongfully  and  fraudulently  delivered  them,  as  security 
for  a  loan  to  himself,  or  render  the  corporation  liable  to  such  holder  for 
the  value  of  the  certificates. 

7.  Corporation  —  By-laws  —  Negligence.  The  by-laws  of  a  cor- 
poration are  primarily  for  its  own  and  stockholders'  protection;  the  neg- 
lect by  its  officers,  therefore,  in  a  single  instance  to  obey  a  by-law  which 
directs  the  cancellation  of  all  certificates  of  stock  surrendered  for  transfer, 
before  the  issuing  of  new  certificates,  is  not  such  negligence  as  will  render 
the  corporation  liable,  at  the  suit  of  an  innocent  third  party,  for  the  value  of 
certificates  which  should  have  been  canceled  but  which  were  fraudulently 
pledged  to  such  party,  by  the  manager  employed  by  the  corporation,  as 
security  for  a  loan  made  to  him  personally. 

McNeil  v.  Tenth  Nat.  Bank  (46  N.  Y.  325);  N  T  <fe  N.  IL  R.  R.  Co.  v. 
Schuyler  (34  N.  Y.  30);  Lickbarrow  v.  Mason  (2  D.  &  E.  70);  Hem  v. 
Nichols  (1  Salk.  289),  distinguished. 

Knox  v.  Eden  Musee  Americain  Co.  (74  Hun,  483),  reversed. 

(Argued  January  9,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  15,  1893,  which  affirmed  a  judg- 
ment in  favor  of  the  plaintiff  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  through  the  defendant's  alleged  negligence  in 
failing  to  cancel  three  certificates  of  its  capital  stock,  surren- 
dered to  it  for  transfer,  which   the  plaintiff  claimed  he  was 
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induced  to  receive  as  valid,  although  other  certificates  had  been 
issued  in  their  stead. 

The  report  of  the  referee  was  as  follows  : 

Findings  of  Fact. 

First.  The  defendant,  The  Eden  Musee  Americain  Com- 
pany, Limited,  is,  and  at  all  the  times  hereinafter  mentioned 
was,  a  business  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  this  state,  to  wit :  Chapter  611  of  the 
Laws  of  1875.  The  capital  stock  of  the  company  was  at  first 
the  sum  of  four  hundred  thousand  dollars,  divided  into  four 
thousand  shares  of  the  par  value  of  one  hundred  dollars  each, 
but  after  the  incorporation  and  prior  to  the  times  hereinafter 
mentioned,  the  capital  was  reduced  to  the  sum  of  three  hun- 
dred and  thirty  thousand  dollars,  divided  into  three  thousand 
three  hundred  shares,  of  the  par  value  of  one  hundred  dollars 
each,  all  of  which  had  been  fully  issued  and  were  outstanding 
prior  to  April  1st,  1891.  Second.  Under  the  powers  conferred 
upon  it  by  statute,  the  defendant  had  adopted  by-laws,  regu- 
lating, amongst  other  things,  the  issue  and  transfer  of  certifi- 
cates of  its  stock  and  imposing  upon  certain  of  its  officers 
various  duties  with  respect  to  such  issue  and  transfer.  The 
method  of  issue  and  transfer  of  certificates  was  prescribed  by 
sections  2  and  3  of  article  3  of  the  by-laws,  which  were  as  fol- 
lows, viz. :  "  Section  2.  Certificates  of  stock  shall  be  num- 
bered and  registered  in  the  order  in  which  they  are  issued,  and 
shall  be  signed  by  the  president  or  vice-president,  and  counter- 
signed by  the  treasurer,  and  the  seal  of  the  company  shall  be 
affixed  thereto.  All  certificates  shall  be  bound  in  a  book 
and  shall  be  issued  in  consecutive  order  therefrom  ;  and  in  the 
margin  thereof  shall  be  entered  the  name  of  the  person  own- 
ing the  shares  therein,  represented  with  the  number  of  shares 
and  the  date  thereof.  Each  certificate  shall  be  receipted  for 
in  the  certificate  book.  All  certificates  exchanged  or  returned 
to  the  company  shall  be  canceled  by  the  secretary,  and  such 
canceled  certificates  pasted  in  their  original  place  in  the  cer- 
tificate book,  and  no  new  certificate  shall  be  issued  until  the 
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old  certificate  has  been  thus  canceled  and  returned  to  its  original 
place  in  said  book.  Section  3.  Transfers  of  shares  shall  only 
be  made  upon  the  books  of  the  company  by  the  holder  in 
person  or  by  power  of  attorney,  duly  executed  and  acknowl- 
edged, and  filed  with  the  secretary  of  the  company,  and  on 
the  surrender  of  the  certificate  or  certificates  of  such  shares/' 
By  other  by-laws  it  was  further  provided  that  it  should  be  the 
duty  of  the  president  "  to  sign  all  certificates  of  stock  of  the 
company ; "  of  the  treasurer  "  to  countersign  all  certificates 
of  stock  signed  by  the  president,"  and  of  the  secretary  to 
"affix  the  seal  of  the  company  to  all  certificates  of  stock  when 
signed  by  the  president  and  countersigned  by  the  treasurer," 
and  that  the  secretary  should  "  have  charge  of  the  certificate 
book,  transfer  books  and  stock  ledger."  The  plaintiff  had  no 
knowledge  of  the  by-laws.  Third.  For  a  number  of  years 
prior  to  May  8,  1891,  and  down  to  October  or  November  in 
the  year  1891,  Ernest  Andre  Jurgens  was  in  the  employ 
of  the  defendant  as  general  manager  of  its  business, 
which  was  the  carrying  on  of  a  museum  or  place  of 
show  and  entertainment  in  Twenty-third  street  in  the  city  of 
New  York.  The  office  of  the  company  was  in  the  same 
building  with  its  museum,  and  Jurgens,  subject  to  the  over- 
sight of  the  president,  was  in  charge  of  both  the  office  and 
the  museum.  The  stock  certificate  book  was  kept  in  a  safe  im 
the  office.  In  April  and  May,  1891,  and  for  some  time  prior 
thereto,  one  Frank  M.  Reynolds  was  in  the  employ  of  the 
defendant  as  a  clerk.  During  the  years  he  had  been  employed 
by  the  company  Jurgens  had  been,  so  far  as  they  were  aware, 
perfectly  honest,  and  nothing  had  come  to"  the  knowledge  of 
the  company  prior  to  October,  1891,  which  would  lead  them 
to  suppose  that  Jurgens  was  not  honest  and  trustworthy. 
During  the  time  of  his  employment  by  the  company  he  had 
been  intrusted  with  money  and  jewels  to  the  value  of  more 
than  850,000,  and  he  had  faithfully  fulfilled  his  trust  with 
reference  to  the  same.  Fourth.  About  May  8,  1891, 
Reynolds  applied  to  the  plaintiff  for  a  loan  of  $2,500  to  him- 
self and  Jurgens,  by  the  discount  of  his  (Reynolds')  note, 
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indorsed  by  Jurgens.  Plaintiff  declined  to  ma&e  such  loan  or 
discount  unless  security  was  furnished,  whereupon  Reynolds 
offered  to  give  as  security  twenty  shares  of  the  capital  stock 
of  the  defendant,  which  he  stated  to  plaintiff  belonged  to  him 
or  Jurgens.  The  plaintiff  thereupon  consented  to  discount 
Reynolds'  note,  indorsed  by  Jurgens,  on  the  pledge  of  twenty 
shares  of  the  capital  stock  of  the  defendant,  as  collateral. 
Plaintiff  knew  that  Reynolds  and  Jurgens  were  in  the  employ 
of  the  defendant,  and  believed  that  Jurgens  was  its  managing 
director.  Fifth.  Thereafter,  and  on  or  about  the  day  last 
aforesaid,  Reynolds  presented  to  the  plaintiff  four  certificates 
of  stock  of  the  defendant,  numbered,  dated  and  in  the  names 
of  stockholders,  as  follows  :  Certificate  No.  221,  dated  April 
29,  1886,  in  the  name  of  Mrs.  Eva  M.  Chase.  Certificate  No. 
497,  dated  October  7,  1889,  in  the  name  of  Mrs.  Hattie  L. 
Blish.  Certificate  No.  498,  dated  October  7,  1889,  in  the- 
name  of  Mrs.  Hattie  L.  Blish.  Certificate  No.  517,  dated 
December,  1890,  in  the  name  of  Seligsberg  &  Co.  Each  of 
the  certificates  was  in  the  regular  and  proper  form  of  stock 
certificate  issued  by  the  defendant ;  was  duly  and  regularly 
signed  by  its  president,  and  countersigned  by  its  treasurer, 
and  bore  the  impress  of  its  corporate  seal,  and  each  certificate 
set  forth  that  the  person  named  therein  was  the  owner  and 
entitled  to  five  shares  of  the  capital  stock  of  the  defendant,, 
which  were  transferable  only  on  the  books  of  the  defendant  in 
person  or  by  attorney  on  surrender  of  the  certificate.  Each 
of  the  certificates  had  printed  upon  it  as  an  indorsement  the 
usual  blank  form  of  power  of  attorney  to  transfer,  and  the 
powers  of  attorney  on  certificates  numbers  497,  498  and  517 
were  duly  signed  in  blank  by  the  respective  persons  named  in 
the  certificates  as  the  owners  thereof.  The  power  of  attorney 
indorsed  on  certificate  No.  221  was  signed  by  Eva  M.  Chase, 
the  person  named  in  the  certificate  as  the  owner  thereof,  but 
the  name  of  Seligsberg  and  Company  was  written  in  the  power 
of  attorney  as  the  persons  to  make  transfer  of  the  certificate. 
Sixth.  On  the  receipt  of  the  certificates  of  stock  and  the  note  of 
Reynolds  for  $2,500,  indorsed  by  Jurgens,  the  plaintiff  exam- 
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ir,gr  fr.<:  a.S#-f -'I  ^Ttiti^-ar^  from  ReyrioM^  the  plaintiff  made 
fio  iiioniry  a-  to  tli#-ir  validity  or  genuineness  beyond  an 
Hxtiru\iMt\f,u  of  thf5  jMf^r-  thein>elve>.  In  making  said  loan 
hi:  rt'Wi'A  upon  the  a[>parent  validity  and  genuineness  of  said 
W;rtififttte«,  and  li*r  believed  the  same  to  Invalid  and  genuine, 
lie  helieved  the  statement  made  by  said  Reynolds,  as  afore- 
wiid,  to  Im?  true.  S'-renth.  The  four  eertifieates  of  stoek  here- 
inbefore referred  to,  and  the  twenty  shares  of  the  defendant's 
capital  originally  represented  by  them,  were  in  April,  1891, 
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the  property  of  Seligsberg  and  Company,  a  firm  of  which 
Theodore  Hellman,  who  was  and  had  been  from  its  organiza- 
tion president  of  the  defendant,  was  a  member.  In  April, 
1S91,  Hellman  accepted  an  offer  for  the  sale  of  this  stock  to 
one  Siebrecht,  at  $114  a  share.  This  offer  was  made  through 
Jurgens,  the  manager  of  the  defendant.  Hellman  took  the 
certificates,  indorsed  as  described,  to  the  office  of  the  company, 
hnt  learning  that  the  purchaser  was  not  then  ready  to  pay  for 
the  stock,  he  left  the  certificates  there  in  the  office  safe,  and 
under  the  sole  care  and  control  of  Jurgens,  to  be  canceled  by 
him  when  Siebrecht,  the  purchaser,  paid  for  the  shares.  On 
April  27,  1891,  which  was  about  three  weeks  thereafter, 
Siebrecht' s  check  for  the  purchase  price  of  the  stock  was  sent 
to  Hellman  by  Jurgens,  with  a  new  certificate  for  twenty 
shares,  which  was  completely  executed  except  for  the  signa- 
ture of  the  president,  which  had  not  yet  been  made  to  it. 
Hellman  accepted  the  check,  signed  the  new  certificate  as 
president,  and  returned  it  to  Jurgens.  Eighth,  The  old  cer- 
tificates (being  the  four  pledged  to  the  plaintiff  as  aforesaid), 
which  Hellman  had  left  in  the  safe  under  the  care  of  Jurgens 
at  the  company's  office,  were  never  canceled  or  pasted  in  the 
stock  certificate  book.  They  were  not  shown  to  Hellman, 
either  at  the  time  he  signed  the  new  certificate  to  Siebrecht, 
<>r  any  other  time  down  to  the  trial  of  this  action,  nor  did  he  at 
the  time  he  signed  the  new  certificate,  or  at  any  time  until 
January,  1892,  ask  for  them  or  inquire  as  to  their  whereabouts, 
or  have  or  seek  any  knowledge  whatever  concerning  their 
cancellation  or  non-cancellation,  existence  or  non-existence. 
They  remained  in  the  safe  till  after  the  new  certifi- 
cate for  twenty  shares  was  issued  and  delivered  to  Sie- 
brecht, and  were  thereafter  fraudulently  taken  therefrom  by 
Jurgens  and  used  through  Reynolds  in  obtaining  said  loan 
from  the  plaintiff.  Ninth.  The  safe  in  the  company's  office, 
in  which  Hellman  had  left  the  old  certificates,  contained  the 
stock  certificate  book  and  the  stock  transfer  book,  and  all  can- 
celed stock  certificates.  Jurgens  was  the  only  person  who  had 
the  combination   to  this  safe.     No  officer  of   the  company 
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examined  the  l>ooks  and  canceled  certificates  contained  in  this 
safe  from  the  said  27th  day  of  April,  1891,  till  the  29th  or 
30th  day  of  October,  1891.  At  about  the  last-mentioned  time 
Hell  man  examined  the  books  and  papers  in  the  safe,  but  failed 
at  that  time  to  discover  that  the  four  old  certificates  aforesaid 
were  uncanceled  and  outstanding,  and  this  was  not  discovered 
by  any  officer  of  the  defendant  till  January,  1892.  Tenth. 
No  other  officer  of  the  defendant  took  any  part  in  the  surren- 
der of  the  four  old  certificates,  and  none  other  (except  the 
treasurer)  took  any  part  in  the  issue  of  the  new  certificate,  and 
he,  the  treasurer,  signed  the  same  before  it  was  signed  by  the 
president.  The  secretary  had  never  attended  to  any  of  the 
details  of  the  transfer  of  stock  and  the  issue  of  new  certifi- 
cates. The  acts  of  canceling  surrendered  certificates  end  past- 
ing them  in  the  certificate  book,  of  making  out  new  ones  and 
impressing  upon  them  the  company's  seal,  had  always  been 
done,  when  done  at  all,  by  Jurgens,  and  it  was  the  latter  alone 
who  had  and  exercised  charge  over  the  stock  book,  transfer 
book  and  canceled  certificates.  During  a  period  of  five  or  six 
years  prior  to  April  27th,  1891,  there  had  taken  place  only  two 
hundred  and  fifty  transfers  of  the  defendant's  capital  stock 
upon  its  books.  The  actual  course  of  business  usually  pursued 
by  the  defendant  in  relation  to  transfers  of  stock  was  as  fol- 
lows :  The  certificates  which  were  to  be  surrendered  for  trans- 
fer were  taken  to  the  office  of  the  company  in  West  Twenty- 
third  street.  A  new  certificate  to  be  issued  in  place  of  those 
surrendered  would  be  filled  out,  and  this  new  certificate,  after 
being  signed  by  the  treasurer  and  having  placed  upon  it  the 
seal  of  the  company,  would  be  presented  to  the  president  of 
the  company,  together  with  the  old  certificate  in  lieu  of  which  it 
was  issued,  canceled,  and  the  president  would  therenpon  sign 
the  new  certificate.  Eleventh.  The  action  of  the  president  of 
the  defendant  in  signing  a  new  certificate  of  stock  in  the  place 
of  the  four  certificates  then  outstanding,  without  the  produc- 
tion of  such  outstanding  certificates,  and  without  ascertaining 
that  they  had  been  canceled,  was  a  violation  of  his  duty  under 
the  by-laws  of  the  company,  and  constituted  negligence  on  the 
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part  of  the  defendant.  The  failure  of  the  defendant  and  of 
its  officers  and*  directors  to  exercise  any  proper  supervision 
over  the  transfer  of  the  old  certificates  and  the  issue  of  the 
new,  or  over  the  old  certificates  after  they  had  been  left  with 
Jurgens,  or  over  Jurgens'  conduct  with  reference  thereto,  and 
leaving  the  three  certificates  Nos.  497,  498  and  517,  with  Jur- 
gens in  such  negotiable  form  as  aforesaid,  also  constituted  neg- 
ligence on  the  part  of  the  defendant ;  and  the  negligence  of 
the  defendant  as  aforesaid  was  the  cause  of  the  loss  to  the 
plaintiff  of  the  amount  so  loaned  by  him  on  the  security  of 
said  three  certificates  to  the  extent  of  what  would  have  been 
their  value  if  they  had  been  genuine ;  and  in  respect  to  said  thrfce 
certificates  the  plaintiff  was  not  guilty  of  any  negligence  which 
contributed  to  the  loss.  Twelfth.  On  May  10th,  1892,  the 
plaintiff  made  a  demand  upon  the  defendant  for  the  transfer  of 
the  three  certificates  Nos.  497,  498  and  517  as  aforesaid,  which 
was  refused ;  and  thereupon  demanded  of  the  defendant  the 
value  of  fifteen  shares  of  its  stock,  which  was  also  refused. 
Thereafter  and  on  the  same  day  this  action  was  begun. 
Thirteenth.  The  capital  stock  of  the  defendant  was  worth,  at 
the  time  of  the  demand  aforesaid,  $114  a  share,  and  fifteen 
shares  thereof  were  worth  $1,710. 

Conclusions  of  Law. 

1.  The  defendant  is  estopped  to  deny  the  validity  and  genu- 
ineness of  said  three  certificates  Nos.  497,  498  and  517.  2. 
The  plaintiff  is  entitled  to  recover  of  the  defendant  the  dam- 
ages sustained  by  him  by  reason  of  his  loan  of  money  on  the 
faith  of  said  certificates,  not  exceeding  the  value  of  the  shares 
represented  by  said  three  certificates,  Nos.  497,  498  and  517, 
if  the  same  had  been  valid,  to  wit :  $1,710,  with  interest  from 
the  10th  day  of  May,  1892,  one  hundred  and  nine  and  -j3^- 
dollars,  being  in  all  one  thousand  eight  hundred  and  nineteen 
dollars  and  seventy-two  cents,  with  costs  of  this  action. 

Charles  Steele  and  William  D.  Guthrie  for  appellant.     This 
controversy  should  not  be  controlled  by  the  rule  established  in 
57 
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the  Schuyler  case  and  a  number  of  other  similar  decisions ;  they 
depend  upon  the  doctrine  of  agency,  and  where  recoveries  have 
been  had  for  stock  fraudulently  issued,  it  was  put  upon  the 
ground  that  the  fraud  was  committed  by  the  agent  of  the  com- 
pany, as  its  official  representative,  in  the  course  of  his  employ- 
ment. {M.  L.  Ins.  Co.  v.  F.  S.  S.,  etc.,  R.  R.  Co.,  139  N.  Y.  146 ; 
Rank  ofN.  Y.  N.  R.  Assn.  v.A.D.&T.  Co.,  143  N.  Y.  559.) 
Stock  certificates,  even  when  indorsed  in  blank,  as  was  the  case 
with  three  of  those  in  question  here,  are  not  strictly  negotiable 
instruments.  (M.  Rank  v.  N.  T.  <&  N.  H.  R.  R.  Co.,  13  N.  Y. 
599 ;  Weaver  v.  Barden,  49  N.  Y.  286 ;  Hammond  v.  Hastings, 
134  U.  S.  401 ;  Cook  on  Stockholders  [2d  ed.],  §  368 ;  Ander- 
son v.  Nicholas,  28  N".  Y.  600 ;  Wells  v.  Smith,  7  Abb.  Pr. 
261 ;  R.  E.  L.  Co.  v.  Robinson,  52  Fed.  Kep.  523 ;  People 
v.  Rank  of  N.  A.,  75  N.  Y.  547;  Riddle  v.  Rayard,  13 
Penn.  St.  150 ;  Rurson  v.  Huntington,  21  Mich.  415,  486 
Coddington  v.  Gilbert,  17  N.  Y.  489 ;  Sickles  v.  Richardson, 
23  Hun,  559;  Wilson  v.  M.  E.  R.  Co.,  120  N.  Y.  145,  150 
M.  L.  Ins.  Co.  v.  F.  &  S,  etc.,  It.  R.  Co.,  139  K  Y.  146, 151 
Rank  of  N.  Y.  N.  ji.  Assn.  v.  A.  D.  dk  T.  Co.,  143  N.  Y 
559 ;  Simmons  v.  L.  J.  S.  Rank,  L.  R.  [1  Ch.  Div.  1891]  270 
Central  Rank  of  R.  v.  Hammett,  50  N".  Y.  158 ;  Moore  v. 
Citizens'  Rank,  15  Fed.  Rep.  141 ;  111  IT.  S.  156 ;  Roard  of 
Education  v.  Sinton,  41  Ohio  St.  504,  513 ;  Farrington  v. 
S.  R.  R.  R.  Co.,  150  Mass.  406;  HiU  v.  J.  P.  Co.,  154 
Mass.  172;  Garrard  v.  P.  R.  R.  Co.,  29  Penn.  St.  154.) 
It  is  clear  that  there  can  be  no  estoppel  as  against  the  defend- 
ant, for  the  defendant  did  no  act  which  would  estop  it  from 
asserting  its  title  to  these  vouchers,  which  had  been  stolen 
from  its  possession.  {Swan  v.  N.  R.  A.  Co.,  2H.4C.  175.) 
The  fact  that  the  company  had  not  complied  with  the  provis- 
ions of  its  by-laws  relating  to  the  surrender  and  cancellation 
of  stock  certificates  is  not  evidence  of  negligence  on  its 
part  as  towards  the  plaintiff.  {Flint  v.  Pierce,  99  Mass. 
68;  Pritchard's  Case,  L.  R.  [8  Ch.  App.]  956;  Ward 
v.  Johnson,  95  111.  215 ;  Rank  of  IT.  Y.  JT.  R.  Asm. 
v.  A.  D.  &  T.  Co.,  143  N.  Y.  559;  People  v.  Rank  of  if. 
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A.,  75  N.  Y.  547.)  The  referee1*  finding,  that  the  defend- 
ant's stock,  at  the  time  the  plaintiff  demanded  the  transfer  of 
the  shares  in  question,  was  worth  $114  a  share,  is  utterly 
unsupported  by  evidence.  (Smith  v.  Griffith,  3  Hill,  333 ; 
Graham  v.  Maitland,  1  Sweeny,  149 ;  Harris  v.  P.  R.  R. 
Co.,  58  K  Y.  660 ;  Dcma  v.  Fiedler,  1  E.  D.  Smith,  463, 
474,  475  ;  Sedgwick  on  Dam.  [8th  ed.]  §  244.)  There  is  no 
evidence  of  negligence  on  the  part  of  the  defendant.  {People 
v.  Bank  of  N.  A.,  75  N.  Y.  547 ;  Bd.  of  Education  v.  Sin- 
ton-,  41  Ohio  St.  504 ;  M.  Nat.  Bank  v.  Ouilmarten,  88  Ga. 
797;  B.  E  Z.  <&  P.  Co.  v.  Robinson,  52  Fed.  Rep.  520; 
ScoU  v.  Nat.  Bank,  72  Penn.  St.  471 ;  Hill  v.  J.  P.  Co.,  154 
Mass.  172 ;  P.  S.  G.  C.  Co.  v.  Wilson,  49  L.  J.  [N.  S.]  C.  L. 
715 ;  Goodwin  v.  A.  Nat.  Bank,  48  Conn.  550,  568 ;  Maas 
v.  M.,  K.  &  T.  R.  Co.,  83  N.  Y.  223.)  The  defendant's 
negligence,  if  any,  was  not  the  proximate  cause  of  the  plain- 
tiffs loss.  (Bd.  of  Education  v.  Sinton,  41  Ohio  St.  504 ; 
HiU  v.  J.  P.  Co.,  154  Mass.  172;  Swan  v.  N.  B.  A.  Co.,  2 
H.  cfe  C.  175 ;  Bcmk  of  Ireland  v.  Evans*  Charities,  5  H.  of 
L.  Cas.  388,  410 ;  Staple  of  Eng.  v.  Bknk  of  Eng.,  L.  R. 
[21  Q.  B.  D.]  160,  176 ;  Arnold  v.  Cheque  Bank,  L.  R.  [1 
C.  P.  D.]  578,  588;  Ledxcich  v.  McKim,  53  TS.  Y.  307; 
Jackson  v.  V.,  etc.,  R.  R.  Co.,  13  Alb.  L.  J.  353 ;  Penal  Code, 
§§  518,  528 ;  M.  L.  Ins.  Co.  v.  F.  S.  S.  etc.,  R.  R.  Co.,  139  N. 
Y.  146 ;  People  v.  Moore,  37  Hun,  84 ;  People  v.  CiviUe,  44 
Hun,  497.)  The  plaintiff  was  guilty  of  contributory  negli- 
gence. (Bd.  of  Education  v.  Sinton,  41  Ohio  St.  504; 
Isham  v.  Post,  141  N.  Y.  100.) 

Henry  D.  Hotehkiss  for  respondent.  The  three  certifi- 
cates were  in  effect  negotiable  securities,  and  they  are  good  in 
the  hands  of  a  purchaser  in  good  faith  and  for  value.  (Beach 
on  Corp.  §  678 ;  Daniels  on  Neg.  Inst.  §  1708 ;  Cook  on 
Stock  [3d  ed.],  §  415  ;  Friedlander  v.  T.  <&  P.  It.  Co.,  130 
U.  S.  416;  Bank  of  Batavia  v.  N  T.,  L.  E  cfe  W.  R.  R. 
Co.,  106  N.  Y.  195 ;  Shaw  v.  Bank,  11  Otto,  557 ;  Mercer 
County  v,  Hackett,  1  Wall.  86  ;  Morawetz  on  Priv.  Corp.  [2d 
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ed.]  §  185 ;  Kortright  v.  B.  C.  Bank,  20  Wend.  91 ;  M. 
Bank  v.  N.  Y  &  N.  H  R.  R.  Co.,  13  N.  Y.  599 ;  N.  7. 
<&  N.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30;  McNeil  v. 
T.  Nat.  Bank,  46  N.  Y.  325  ;  Leitch  v.  Wells,  48  N.  Y. 
585 ;  F  A.  Bank  v.  F.  S.  S,  etc.,  R.  R.  Co.,  137  N.  Y.  231; 
Bank  v.  Lanier,  11  Wall.  36$;.  Johnston*  v.  Lafiin,  103  U. 
S.  800;  Laws  of  1875,  chap.  611,  §  12;  Morawetz  on  Priv. 
Corp.  [2d  ed.]  §  190  ;  Cook  on  Stock  [3d  ed.],  §  416 ;  S.  R 
Co.  v.  Elliott,  10  Cal.  333 ;  Pratt  v.  Tilt,  28  K  J.  Eq.  483; 
Moore  v.  M.  N  Bank,  55  K  Y.  41.)  The  defendant  was 
guilty  of  negligence,  and  is  estopped  from  disputing  the  validity 
of  these  certificates.     (N  Y.  c&  N  II.  R.  It.  Co.  v.  Schuyler, 

34  N.  Y.  30;  Nolton  v.  W.  R.  R.  Corp.,  15  N.  Y.  444; 
Coggs  v.  Bernard,  Ld.  Eaym.  909 ;   R.  R.   Co.  v.  Bobbin*, 

35  Ohio  St.  483 ;  Lowry  v.  C.  &  F  Bank,  Taney's  C.  C. 
Dec.  310  ;  Roosevelt  v.  L.  &  R.  L  Co.,  11  Misc.  Rep.  595 ; 
Iluhbell  v.  City  of  Tonkers,  104  K  Y.  439 ;  Gilson  v.  D. 
<&  II.  C  Co.,  36  Am.  St.  Rep.  802 ;  HoUbrook  v.  N.  J.  Z.  Co., 
57  N.  Y.  616 ;  N.  Y.  &  N  II  R.  R.  Co.  v.  Schuyler,  34 
N.  Y.  30 ;  Leitch  f .  Wells,  48  N.  Y.  585 ;  McNeil  v.  T. 
Nat.  Bank,  46  N.  Y.  325  ;  Titus  v.  G.  W.  T  Road,  61  3T. 
Y.  237  ;  F.  A.  Bank  v.  F  S.  S,  etc.,  R.  R.  Co.,  137  N.  Y. 
231 ;  Griswold  v.  Haven,  25  N.  Y.  599 ;  Bank  of  Batavia 
v.  N.  Y,  L.  F.  <&  W.  R.  R.  Co.,  106  N.  Y.  199 ;  People  v. 
Bank  of  N.  A.,  75  K  Y.  547.)  The  defendant's  negligence 
was  the  proximate  cause  of  the  loss,  (llolhrook  v.  N.  J.  Z.  Co., 
57  X.  Y.  616 ;  Bank  of  Batavia  v.  N.  Y,  L.  F.  &  W.  If. 
R.  Co.,  106  1ST.  Y.  195  ;  Mayenborg  v.  Haynes,  50  N.  Y.  675; 
Maguire  v.  Seidell,  103  N.  Y.  642;  Hardy  v.  Bank,  51  Md. 
591 ;  Hem  v.  Nichols,  1  Salk.  289 ;  Ring  v.  City  of  Cohm, 
77  K  Y.  83 ;  Fhrgott  v.  Mayor,  etc.,  96  N.  Y.  283 ;  West  v. 
Ward,  16  Am.  St.  Rep.  284;  McCahill  v.  Kipp,  2  E.  D. 
Smith,  413;  Van  Houten  v.  Fleisch?nan,  1  Misc.  Rep.  134; 
142  N.  Y.  624 ;  Moores  v.  C.  N.  Bank  of  P.,  Ill  U.  S.  156; 
Lowery  v.  M.  R.  Co.,  99  K  Y.  163 ;  Swan  v.  N.  B.  A.  Co.,  2  H. 
&  C.  175.)  Irrespective  of  estoppel,  the  defendant  is  liable  for 
its  negligence.     (Thomas  v.  Winchester,  6  N.  Y.  397 ;  Smith 
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on  Neg.  90  ;  Whart.  on  Neg.  §  853 ;  Van  Winkle  v.  A.  S.  B. 
Ins.  Co.,  52  N.  J.  L.  240 ;  Broom's  Com.  Law  [4th  ed.],  673.) 
Jargons  was. defendant's  agent  to  cwlce],  and  defendant  is 
liable  for  his  acts.  {McNeil  v.  T.  Nat.  Bank  46  K  Y.  330 ; 
People  v.  Bank  of  N.  A.,  75  N.  Y.  547.)  No  actual  notice 
to  plaintiff  of  any  invalidity  of  the  stock  is  shown.  (Isham 
v.  Post,  141  N.  Y.  100.)  The  doctrine  of  constructive  notice 
does  not  apply.  {Seybel  v.  N.  C.  Bank,  54  N.  Y.  288; 
Birdsall  v.  Russell,  29  N.  Y.  220 ;  Welch  v.  Sage,  47 
N.  Y.  143 ;  Magee  v.-  Badger,  34  K  Y.  247 ;  Belmont  Br. 
Bank  v.  Hoge,  35  N.  Y.  65 ;  Goodman  v.  Si?nonds,  20 
How.  343;  Bank  of  Pittsburgh  v.  McNeal,  22  How. 
96 ;  Murray  v.  Lardner,  2  Wall.  110 ;  Parker  v.  Con- 
ner, 93  X.  Y.  118 ;  Bush  v.  Roberts,  111  K  Y.  278  ;  Wilde 
v.  Gibson,  1  H.  L.  Cas.  605.)  The  measure  of  damages 
adopted  by  the  referee  was  proper.  {Kortright  v.  Com.  Bank, 
20  Wend.  91 ;  22  Wend.  367;  Allen  v.  S.  B.  B.  R.  Co.,  150 
Mass.  200 ;  Parmenter  v.  Fitzpatrick,  135  N.  Y.  190 ;  In  re 
Johnston,  144  X.  Y.  563;  Crounse  v.  Fitch,  1  Abb.  Ct.  App. 
Dec.  475  ;  Hoffman  v.  Conner,  76  N.  Y.  121.) 

Andrews,  Ch.  J.  The  rigid  rule  of  the  common  law  which 
prohibited  the  assignment  of  choses  in  action  was,  in  England, 
at  an  early  day,  relaxed  to  some  extent  to  conform  to  the 
usages  of  merchants  and  the  necessities  of  commerce,  and  at 
length,  by  the  aid  of  statutes  and  judicial  decisions,  bills 
'  of  exchange  and  promissory  notes  were  completely  taken 
out  of  its  influence,  and  they  came  to  have  distinct  attributes 
and  qualities  not  pertaining  to  any  other  form  of  contract. 
They  were  not  only  made  transferable  by  delivery  and  suable 
in  the  name  of  the  transferee,  but,  contrary  to  the  general  rule  of 
the  common  law,  "  honest  acquisition  "  for  value  was  held  to 
give  to  the  transferee  a  new  and  original  title,  wholly  independ- 
ent of  that  of  the  prior  holder  and  subject  to  no  infirmity  which 
affected  the  paper  in  his  hands.  The  real  owner,  who  had  been 
despoiled  of  the  paper  by  robbery  or  theft,  or  who  had  lost  it 
without  neglfgence",  was  concluded  from  re-claiming  it,  and  the 
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maker,  although  he  had  been  defrauded  into  executing  it,  could 
not  be  heard  to  allege  the  fraud  as  a  defense  against  a  hna 
fide  holder.  And  the  transferee,  although  he  may  hare  been 
negligent  in  taking  it,  and  omitted  precautions  which  a 
prudent  man  would  have  taken,  nevertheless,  unless  he  acted 
mala  fide,  his  title,  according  to  the  doctrine  now  settled, 
will  prevail.  These  familiar  but  arbitrary  principles  applicar 
ble  to  commercial  paper,  originating  in  commercial  policy,  the 
encouragement  of  trade,  the  convenience  of  having  some 
representative  of  money  readily  convertible  and  commanding 
confidence,  while  they  operate  in  many  cases  with  great 
severity  upon  the  rights  of  innocent  persons,  have  contributed 
greatly  to  stimulate  commerce  and  advance  the  prosperity  of 
states.  The  principles  applicable  to  negotiable  paper  have 
been  extended  to  embrace  public  debentures  payable  to  bearer, 
and  bonds  of  corporations,  and  some  of  the  incidents  of 
negotiability  have  either  by  custom  or  statute  been  applied  to 
instruments  not  strictly  negotiable.  Certificates  of  stock,  in 
business  corporations,  are  embraced  in  the  class  last  mentioned. 
They  are  not  negotiable  in  form,  they  represent  no  debt  and 
are  not  securities  for  money.  But  the  courts  of  this  country, 
in  view  of  the  extensive  dealings  in  certificates  of  shares  in 
corporate  enterprises,  and  the  interest  both  of  the  public  and 
of  the  corporation  which  issues  them,  in  making  them  readily 
transferable  and  convertible,  have  given  to  them  some  of  the 
elements  of  negotiability.  The  owner  of  shares  may  transfer 
his  title  by  delivery  of  the  certificate  with  a  blank  power  of 
attorney  indorsed  thereon  signed  by  the  owner  of  the  shares 
named  in  the  certificate.  Such  a  delivery  transfers  the  legal 
title  to  the  shares  as  between  the  parties  to  the  transfer,  and 
not  a  mere  equitable  right.  {McNeil  v.  Tenth  National 
Bank,  46  N.  Y.  325.)  The  transferee  in  good  faith  and  for 
value,  holds  his  title  free  from  latent  equities  between  prior 
parties  in  the  line  of  transmission.  Under  the  doctrine  of 
implied  agency  and  the  application  of  the  principle  of 
estoppel  to  the  situation,  the  true  owner  is  in  many 
cases    precluded    from    asserting    his    title.      The    case  of 


1896.]  Knox  v.  Eden  Musee  Co.  455 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

McNeil  v.  Tenth  National  Bank  is  a  leading  case  on 
the  subject,  and  marks  the  limit  to  which  the  court  has 
hitherto  gone  in  subordinating  the  rights  of  the  true  owner  of 
a  stock  certificate  to  the  title  of  a  transferee  derived  under 
one  who,  being  in  possession  of  the  certificate  by  the  consent 
of  the  true  owner,  has  transferred  it  in  fraud  of  his  rights. 
That  case  holds  that  an  agent  to  whom  the  owner  has  deliv- 
ered a  certificate  of  stock  duly  indorsed  for  transfer,  with  a 
limited  power  of  disposition  for  a  special  purpose,  may  bind 
the  title  thereto  as  against  the  true  owner  by  transferring  it  to 
a  bona  fide  transferee  who  has  no  notice  of  the  limitations  of 
the  agent's  authority,  although  the  transfer  was  made  for  an 
unauthorized  purpose  and  with  the  intention  on  the  part  of 
the  agent  to  commit  a  fraud  upon  his  principal.  The  certifi- 
cates there  in  question  were  pledged  by  the  owner  with 
brokers  to  secure  advances,  having  indorsed  thereon  in  form 
an  unconditional  power  of  attorney  to  make  all  necessary 
transfers,  but  with  a  limited  authority  to  use  the  power  only 
when  necessary  to  make  the  pledge  available.  The  brokers, 
in  violation  of  their  duty,  pledged  the  shares  for  a  large  sum 
for  their  own  purposes,  and  the  controversy  was  between  the 
original  owner  and  the  pledgees  of  the  brokers.  It  was 
decided,  that,  under  the  circumstances  disclosed,  the  original 
owner,  having  placed  the  certificates  in  the  hands  of  the 
brokers  with  power  of  disposition,  was  estopped  as  against 
the  pledgees  in  good  faith  and  for  value,  from  denying  their 
authority  to  transfer,  upon  the  principle  that  the  owner 
should  rather  suffer  for  his  misplaced  confidence  in  the  brokers 
than  those  who  dealt  with  them  on  the  strength  of  an  appar- 
ent authority.  In  the  well-known  case  of  New  York  and 
New  Haven  Railroad  Company  v.  Schuyler  (34  N".  Y.  30) 
the  same  principle  of  implied  agency  was  applied  to  charge 
the  corporation  with  liability  in  damages  for  spurious  stock 
issued  by  Schuyler,  the  president  and  transfer  agent  of  the 
company. 

The  courts  have  been  frequently  importuned  to  extend  the 
qualities  of   negotiability    of    stock    certificates  beyond  the 
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limits  mentioned,  and  clothe  them  with  the  same  character  of 
complete  .negotiability  as  attaches  to  commercial  paper,  so  as 
to  make  a  transfer  to  a  purchaser  in  good  faith,  for  value,  equiv- 
alent to  actual  title,  although  there  was  no  agency  in  the 
transferrer,  and  the  certificate  had  been  lost  without  the  fault 
of  the  true  owner  or  had  been  obtained  by  theft  or  robbery. 
But  the  courts  have  refused  to  accede  to  this  view,  and  we  have 
found  no  case  entitled  to  be  regarded  as  authority  which  denies 
to  the  owner  of  a  stock  certificate  which  has  been  lost  without 
his  negligence,  or  stolen,  the  right  to  reelaini  it  from  the  hands 
of  any  person  in  whose  possession  it  subsequently  comes, 
although  the  holder  may  have  taken  it  in  good  faith  and  for 
value.  The  precise  question  has  not  often  been  presented  to  the 
courts,  for  the  reason  probably  that  they  have  with  great 
uniformity  held  that  stock  certificates  were  not  negotiable 
instruments  in  the  broad  meaning  of  that  phrase,  but,  when- 
ever the  question  has  arisen,  it  has  been  held  that  the  title  of 
the  true  owner  of  a  lost  or  stolen  certificate  may  be  asserted 
against  any  one  subsequently  obtaining  its  possession,  although 
the  holder  may  be  a  bona  fide  purchaser.  {Anderson  v.  Nicho- 
las, 28  N.  Y.  600 ;  Bangor  Electric  Light  cfe  Power  Co.  v. 
Robinson,  52  Fed.  Rep.  520 ;  Biddle  v.  Bayard,  14  Pa.  St.  150 ; 
Barstow  v.  Savage  Mining  Co.,  64  Cal.  388.  See  Shato  v.  It. 
B.  Co.,  101  U.  S.  55T.)  It  may  be  observed  that  the  elaborate 
opinion  of  Judge  Rapallo  in  McNeil  v.  Tenth  National 
Bank,  to  show  that  the  plaintiff  in  that  case  was  estopped 
from  asserting  his  title  on  the  ground  of  implied  agency,  was 
quite  unnecessary  if  a  transfer  of  a  stock  certificate  indorsed 
in  blank  to  a  bona  fide  holder  conferred  a  title  as  against  the 
true  owner,  irrespective  of  the  fact  whether  he  voluntarily 
parted  with  the  possession  or  was  deprived  of  it  by  felony  or 
fraud.  It  is  plain,  we  think,  that  the  argument  in  support  of 
the  judgment  in  this  case,  based  on  the  complete  negotiability 
of  stock  certificates,  is  not  supported  by,  but  is  contrary  to  the 
decisions.  If  public  policy  requires  that  a  further  advance 
should  be  made  in  more  completely  assimilating  them  to  com- 
mercial paper  in  the  qualities  of  negotiability,  the  legislature 
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and  not  the  courts  should  so  declare.  Under  the  law  as 
it  has  hitherto  prevailed  there  does  not  seem  to  have  been  any 
serious  hindrance  in  dealing  with  property  of  this  character. 
It  may,  perhaps,  be  doubted,  taking  into  consideration  the 
interests  of  investors  as  well  as  dealers,  whether  it  would  be 
wise  to  remove  the  protection  which  the  true  owner  of  a  stock 
certificate  now  has  against  accident,  theft  or  robbery.  The 
system  of  registry  of  negotiable  bonds,  which  prevails  to  a 
considerable  extent,  authorized  by  statutes  of  some  of  the 
states,  and  of  the  United  States,  seems  to  indicate  a  tendency 
to  restrict  rather  than  to  extend  the  range  of  negotiable 
instruments. 

ISTor,  in  our  opinion,  can  the  judgment  below  be  sustained 
upon  any  principle  of  agency  in  Jurgens,  express  or  implied, 
to  issue  the  surrendered  certificates,  which,  on  the  issue  of  the 
new  certificates  to  Siebrecht,  became  mere  vouchers  in  posses- 
sion of  the  company.  If  it  can  be  said  that  the  direction  of 
the  president  to  Jurgens  to  cancel  the  Certificates  made  him 
the  agent  of  the  company  for  that  purpose,  it  was  an  authority 
to  destroy  and  not  to  use.  His  act  in  abstracting  them  from 
the  safe  and  uttering  them  as  valid  certificates  had  no  relation 
to  the  authority  conferred.  It  was  not  an  act  of  the  same 
kind  as  that  which  he  was  authorized  to  perform.  He  had 
no  apparent  authority  to  issue  them  as  genuine  certificates, 
because  he  had  no  authority  to  issue  certificates  for  any  purpose, 
and  what  he  did  was,  as  was  said  in  Mcmhattcm  Life  Ins.  Co. 
v.  4,2nd  St.  &  O.  A  F.  B.  R.  Co.  (139  K  T.  146),  "a 
willful  and  criminal  act  perpetrated  for  private  gain  and  not 
connected  with  any  official  authority  or  semblance  of  authority 
which  lie  possessed  as  the  defendant's  agent."  The  certificates 
were,  at  all  times  after  their  surrender  and  before  they  were 
abstracted  by  Jurgens  from  the  safe  of  the  defendant,  in  the 
legal  possession  of  the  company.  The  company  never  placed 
them  in  the  possession  of  Jurgens  or  invested  him  with  the 
indicia  of  ownership.  He  had  access  to  the  safe  as  the  mere 
servant  of  the  defendant.  The  doctrine  of  implied  agency  is, 
58    • 
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we  think,  wholly  inapplicable  to  the  circumstances  of  this 
case. 

We  come,  therefore,  to  consider  the  ground  upon  which 
the  learned  referee  placed  his  judgment  against  the  defend- 
ant, viz. :  the  negligence  of  the  company.  The  claim  of 
liability  of  the  defendant  on  the  ground  of  negligence  is  based 
on  the  fact  that  in  violation  of  its  by-laws  it  permitted  the 
surrendered  certificates  to  remain  uncanceled  in  its  safe,  to 
which  Jurgens  had  access,  and  thereby  enabled  him  to  commit 
the  fraud,  and  upon  the  further  allegation  that  the  company 
neglected  to  exercise  a  proper  supervision  over  its  business 
and  the  conduct  of  its  employees,  and  committed  to  Jurgens 
the  management  of  its  'affairs  without  special  inquiry  into  the 
manner  in  which  he  discharged  his  duties.  We  are  of  opinion 
that  the  company  was  not  chargeable  with  any  negligence 
which  gives  a  right  of  action  for  the  injury  caused  to  the 
plaintiff  by  the  fraudulent  U6e  by  Jurgens  of  the  surrendered 
certificates.  The  surrendered  certificates  were  placed  by  the 
company  in  its  safe  in  its  office,  of  which  Jurgens  had  the  key, 
and  thereby,  it  may  be  said,  afforded  him  the  opportunity  to 
commit  the  crime  of  which  he  was  guilty,  in  abstracting  and 
uttering  them  as  valid.  But  it  is  not  true  as  a  general  rule 
that  a  man  may  not  intrust  his  property  to  the  custody  of  his 
servant,  except  at  the  peril  of  losing  his  title  thereto  if  the  serv- 
ant steals  and  disposes  of  it  to  another.  There  must  be  some- 
thing more  than  the  mere  intrusting  to  a  servant  of  the 
custody  of  a  chattel  and  the  consequent  opportunity  for  theft, 
in  order  to  preclude  the  master  from  reclaiming  it,  if  stolen 
by  the  servant  and  sold  to  another.  (Rapallo,  J.,  in  McNeU 
v.  Tenth  National  Bank,  supra,  p.  329.)  The  rule  declared 
by  Ashurst,  J.,  in  Lickbarrow  v.  Mason  (2  D.  &  E.  70\ 
frequently  quoted,  that  "  Whenever  one  of  two  innocent  per- 
sons must  suffer  by  the  act  of  a  third,  he  who  has  enabled  the 
former  to  occasion  the  loss  must  sustain  it,"  has  no  application 
to  such  a  case.  The  case  in  which  the  rule  was  stated  affords 
a  good  illustration  of  its  application.  The  consignor  and 
vendor  of  the  goods  had  by  the  delivery  of  a  bill  of  lading 
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delivered  the  possession  of  the  goods  to  the  holder  with  power 
according  to  the  law  merchant  to  transfer  them  by  indorse- 
ment of  the  bill,  and  it  was  held  that  as  against  a  transferee 
in  good  faith  for  value,  the  right  of  stoppage  in  transitu  was 
lost.  It  was  a  case  where  the  vendor  had  by  his  affirmative 
act  enabled  the  holder  to  commit  a  fraud  upon  his  rights  and 
it  was  justly  held  that  he  should  bear  the  loss  rather  than  the 
innocent  purchaser.  The  familiar  statement  of  Lord  Holt,  in 
Hem  v.  Nichols  (1  Salk.  289),  "  for  seeing  somebody  must  be 
a  loser  by  this  deceit,  it  is  more  reason  that  he  that  employs 
and  puts  a  trust  and  confidence  in  the  deceiver  should  be  a 
loser,  than  a  stranger,"  was  made  in  a  case  where  the  question 
was  whether  a  merchant  was  liable  for  the  deceit  of  his  factor 
in  the  sale  of  goods  represented  to  be  of  one  quality  when 
they  were  of  another.  The  principle  announced  by  Lord 
Holt  has  been  frequently  applied  to  such  and  similar  cases. 
But  the  employment  of  a  servant  to  whom  is  intrusted  the 
master's  property,  with  no  power  of  disposition,  is  not  alone 
such  a  putting  of  trust  and  confidence  in  the  servant  by  the 
master  as  to  enable  the  latter  by  his  wrongful  act  to  defeat 
the  master's  title.  The  rule  which  would  convert  the  mere 
employment  of  a  servant  into  an  authority  in  him,  as  to  third 
persons,  to  sell  or  dispose  of  his  master's  goods  intrusted  to 
him  for  safe  keeping,  would  be  highly  dangerous,  and  has  no 
sanction  in  the  adjudged  cases. ' 

It  remains  to  consider  whether  there  were  any  special  cir- 
cumstances in  this  case  which  take  it  out  of  the  general  rule 
adverted  to.  Jurgens  had  been  in  the  employment  of  the 
defendant  for  several  years  prior  to  the  transaction  in  ques- 
tion and  nothing  had  come  to  the  knowledge  of  the  defendant 
which  raised  doubt  as  to  his  honesty  and  faithfulness.  The 
facts  found  by  tlic  referee  show  that  the  defendant  reposed 
confidence  in  his  integrity,  and,  so  far  as  appears,  the  abstrac- 
tion and  uttering  of  the  surrendered  certificates  was  his  first  act 
of  malversation  during  his  employment.  His  power  in  respect 
to  the  issuing  of  certificates  on  the  transfer  of  stock  was  clerical 
only.     In  case  of  transfer,  he  was  accustomed  to  cancel  the  sur- 
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rendered  certificates  and  paste  them  in  the  certificate  book,  pre- 
pare the  new  certificate  and  impress  the  company's  seal  thereon, 
and  then  procure  the  president  of  the  company- to  sign 'it.  In 
every  case  prior  to  the  one  in  question,  the  president  signed 
the  new  certificate  only,  when  the  surrendered  certificate  was 
presented  to  him  by  Jurgens,  canceled,  together  with  the 
new  certificate.  There  was  a  departure  from  that  prac- 
tice in  the  single  instance  in  question  under  the  special  cir- 
cumstances found  by  the  referee.  The  president  of  the  com- 
pany knew  when  he  signed  the  new  certificate  that  the  old  cer- 
tificates had  been  surrendered  and  were  then  in  possession  of 
the  company,  because  he  had  himself  placed  them  in  the  safe, 
and  the  fraud  of  Jurgens  was  made  possible  because  the  presi- 
dent relied  upon  Jurgens  to  cancel  the  surrendered  certificates 
as  lie  had  directed  him.  It  is  urged  that  the  improper  use 
made  of  the  certificates  might  reasonably  have  been  expected 
to  resulj  from  leaving  them  in  the  safe  of  the  company  in  his 
care  uncanceled.  In  other  words,  the  claim  is  that  the  com- 
pany ought  to  have  anticipated  that  Jurgens  might  commit 
the  crimes  of  forgery  and  larceny,  and  put  the  certificates  on 
the  market  if  they  were  left  uncanceled  under  his  control. 
We  do  not  assent  to  this  suggestion.  If  the  company  knew 
that  Jurgens  was  dishonest,  or  had  reason  to  suspect  his  hon- 
esty, a  different  question  would  be  presented.  But  it  is  not 
generally  an  omission  of  ordinary  prudence  that  an  employer 
deals  with  his  employees  on  the  assumption  that  those  who 
have  hitherto  been  faithful  in  the  performance  of  their  duties 
will  continue  so  to  be,  or  because  he  does  not  anticipate  and 
provide  against  the  possibility  of  their  criminal  acts.  Breaches 
of  trust  and  confidence  unfortunately  are  not  infrequent.  But 
honesty  is  nevertheless,  we  believe,  the  general  rule  of  human 
conduct,  and  one  may  indulge  in  this  faith  in  human  nature 
and  trust  those  who  have  proved  themselves  worthy  of  it 
without  subjecting  himself  to  a  charge  of  negligence  if  it 
should  turn  out  that  they  afterwards  yielded  to  temptation 
and  used  their  position  to  the  injury  of  others.  "  It  is  one 
thing  to  say  that  a  man  shall  be  amenable  for  such  immediate 
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consequences  of  his  acts  as  a  reasonable  man  might  foresee  and 
dread  and,  therefore,  shim.  But  it  is  another  and  very  different 
proposition  to  maintain  that  a  man  shall  forfeit  his  property 
because  he  has  done  an  act  which  will  not  be  perilous  unless 
others  are  guilty  of  misconduct  which  that  act  does  not 
cause."  (Williams,  J.,  Ex  parte  Swan,  7  C.  B.  [N.  S.]  447. 
See,  also,  Bramwell,  L.  J.,  Baosendale  v.  Bennett,  L.  R.  [3 
Q.  B.  D.]  530.) 

The  fact  that  in  the  particular  instance  the  defendant  did 
not  observe  the  by-law,  and  issued  the  new  certificate  without 
the  actual  cancellation  of  the  surrendered  certificates,  was  not, 
we  think,  as  to  the  plaintiff,  actionable  negligence.  It  may  be 
admitted  that  a  business  corporation  is  bound  to  exercise 
reasonable  care  in  respect"  to  the  transfer  of  its  shares.  The 
defendant  had  adopted  the  usual  precautions,  and  its 
by-laws  required  that  transfers  should  be  made  only  on  the 
surrender  and  cancellation  of  outstanding  certificates.  The 
certificates  on  their  face  carried  an  assurance  by  the  company 
that  the  shares  represented  had  not  been  transferred  on  the 
books  of  the  company,  while  the  original  certificates  were 
outstanding.  There  was  no  representation  on  the  face  of  the 
certificates  that  surrendered  shares  would  be  actually  can- 
celed by  the  company.  The  company,  however,  had  by  the 
by-law  provided  that  this  should  be  done,  and  it  is  said,  and  it 
is  undoubtedly  true,  that  this  regulation  was  in  conformity  to 
the  usual  practice  of  stock  corporations.  By-laws  are  pri- 
marily for  the  protection  of  the  corporation  enacting  them 
and  its  stockholders.  The  regulation  that  transfers  shall  only 
be  made  on  the  books  on  surrender  of  the  outstanding  certifi- 
cates is  essential  as  well  for  the  protection  of  the  company  as 
the  dealers  in  the  stock.  The  regulation  for  actual  cancella- 
tion of  surrendered  certificates  is  a  still  farther  protection. 
But  can  it  be  justly  said  that  this  latter  regulation  was  so 
obligatory  on  the  company  that  a  single  departure  therefrom 
under  special  and  peculiar  circumstances,  which  gave  an 
opportunity  for  Jurgens'  crime,  was,  as  to  the  plaintiff,  action- 
able negligence  ?     We  think  it  was  not.     To  constitute  action- 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  1,  1893,  which  affirmed  a 
judgment  in  favor  of  defendants  dismissing  the  complaint 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  A.  Spear  for  appellants.  Injunction  is  a  proper  remedy 
in  this  action.  (Wright  v.  S.  B.  d&  N.  Y  R.  R.  Co., ±9 
Hun,  445 ;  124  N.  Y.  668  ;  High  on  Injunc.  §  739;  Corning 
v.T.I.d:  K  Factory,  40  N.  Y.  191 ;  Mvlry  v.  Norton,  100 
N.  Y.  424;  P.  G.  Co.  v.  C.  G.  Co.,  89  N.  Y.  493;  N.  T. 
C.  R.  R.  Co.  v.  City  of  Rochester,  127  K  Y.  591 ;  M.  <&H. 
R.  R.  Co.  v.  Artcher,  6  Paige,  83 ;  Johnson  v.  City  of  Rock- 
ester,  13  Hun,  285 ;  Meyer  v.  Phillips,  97  K  Y.  485 ;  Bdb 
nap  v.  Trimple,  3  Paige,  577 ;  Pappenheim  v.  M.  E.  R.  Co., 
128  N.  Y.  436  ;  Curtis  v.  Keesler,  15  Barb.  511 ;  William 
v.  N.  Y.  C.  R.  R.  Co.,  16  K  Y.  97 ;  Fox  v.  Fitzshmntm, 
29  Hun,  574 ;  100  N.  Y.  618 ;  Baron  v.  Korn,  51  Hun,  401 ; 
127  K  Y.  224;  Speer  v.  Cutter,  5  Barb.  486;  Johnson  v. 
White,  11  Barb.  198 ;  Fertilizer  Co.  v.  Guano  Co.,  82  N.  Y. 
476 ;  Broiestedt  v.  S.  S.  R.  R.  Co.,  55  K  Y.  220.)  Damages  may 
be  recovered  as  an  incident  to  the  equitable  relief.  (  Williams 
v.  HT.  Y.  O.  R.  R.  Co.,  16  K  Y.  97;  Shepard  v.  M.  R.  Co., 
117  N.  Y.  442.)  The  trustees  had  no  right  to  interfere  in  any 
way  with  the  leased  premises,  but  only  the  right  to  call  the 
Smiths  to  account  for  the  rents  received  by  them.  {Peabody 
v.  Mitoot,  24  Pick.  329 ;  1  Washb.  on  Real  Prop.  685,  695; 
Le  Barron  v.  Bahcoch,  46  Hun,  598;  122  N.  Y.  153;  Hand 
v.  Newton,  92  K  Y.  88;  Robins  v.  Ackerly,  91  N.  Y.  98; 
4  Kent's  Comm.  370 ;  Jackson  v.  Tibbits,  9  Cow.  241 ;  1  R. 
S.  750,  §  9 ;  Code  Civ.  Pro.  §  1666 ;  Green  v.  Putnam,  1 
Barb.  500,  508;  Scott  v.  Guernsey,  60  Barb.  163,  180;  48 
K  Y.  106 ;  Kingsland  v.  Chatwood,  39  Hun,  602 ;  Roseboom 
v.  Roseboom,  15  Hun,  309;  Joslyn  v.  Joslyn,  9  Hun,  388; 
Dresser  v.  Dresser,  40  Barb.  300 ;  Woolever  v.  Knapp,  18 
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Barb.  265 ;  Wood  v.  Phillips,  43  N.  Y.  152 ;  Hyatt  v.  Wood, 
4  Johns.  150 ;  Mumford  v.  Brown,  1  Wend.  52 ;  Erwin  v. 
Olmstead,  7  Cow.  229;  McGarrell  v.  Murphy,  1  Hiit.  132; 
Freeman  on  Co-tenancy,  §  253 ;  King  v.  Phillips,  1  Lans. 
421 ;  Kealy  v.  Goodwin,  16  Mass.  1 ;  Baker  v.  Wheeler,  8 
Wend.  505 ;  Foster  v.  Magee,  2  Lans.  182 ;  Hastings  v.  Hast- 
ings, 110  Mass.  285  ;  Miller  v.  J/ttf*r,  7  Pick.  133 ;  Brown 
v.   Wellington,  106  Mass.  318. 

NicoU  Floyd  for  respondents.  The  plaintiffs  and  defend- 
ants were  tenants  in  common  of  the  premises  in  question. 
(4  Kent's  Coram.  363.)  Being  co-tenants,  each  had  equal 
right  to  use  and  enjoy  the  common  property  and  every 
part  of  it.  (Freeman  on  Co-tenancy,  §  286 ;  Lakemayi 
v.  Comm.,  4  Cush.  597;  Carpentier  v.  Webster,  27  Cal. 
544;  Zapp  v.  Miller,  109  N.  Y.  57;  Joslyn  v.  Joslyn,  9 
Hun,  388 ;  Woolever  v.  Knapp,  18  Barb.  265  ;  Wilcox  v.  Wil- 
cox, 48  Barb.  327 ;  Wood  v.  Phillips,  43  N.  Y.  152 ;  Le  Barron 
v.  Babcock,  46  Hun,  598 ;  122  X.  Y.  153 ;  McCabe  v.  McCabe, 
18  Hun,  154;  Scott  v.  Guernsey,  48  N.  Y.  124;  1  R.  S.  750, 
§  9 ;  Code  Civ.  Pro.  §  1666 ;  4  Kent's  Comm.  365.)  The 
proposition  on  the  part  of  the  plaintiffs  that  interference  with 
the  common  property  by  one  co-tenant  is  actionable  is  entirely 
without  support,  whether  applied  to  real  or  persoual  common 
property.  (Abb.  Trial  Evidence,  636  ;  Dubois  v.  Beaver,  25 
N.  Y.  123;  Malone  on  Real  Prop.  40 ;  Sedg.  &  W.  on  Titles, 
§  276 ;  4  Kent's  Comm.  370 ;  Jones  v.  Cohen,  82  N.  C.  75 ; 
Bishop  v.  Blair,  36  Ala.  80 ;  Hartford  v.  Tetfierson,  2  Jones, 
393 ;  Strong  v.  Coulter,  13  Minn.  82 ;  G.  B.  Co.  v.  Newby,  1 
Oreg.  173.)  Whether  the  locus  was  or  was  not  a  productive 
part- of  the  common  estate  and  whether  the  defendants  took 
therefrom  other  than  the  natural  product,  are  questions  of 
fact,  properly  determined  by  the  trial  justice.  (In  re  Ross, 
87  N.  Y.  514 ;  People  ex  rel.  v.  French,  92  N.  Y.  306  ;  Dillon 
v.  Cockeroft,  90  N.  Y.  649;  Pegram  v.  N.  Y.  E.  It.  It.  Co., 
147  N.  Y.  149;  Lagerquist  v.  U.  S.  I.  Ins.  Co.,  89  Hun,  26.) 
59 
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The  execution  of  the  lease  to  the  plaintiffs  of  the  exclusive  use 
and  occupation  of  the  common  property  covered  by  it  is  an 
attempted  ouster  of  their  co-tenant  by  the  plaintiffs'  lessors. 
(Freeman  on  Co-tenancy,  §  241 ;  4  Kent's  Comm.  364.) 

Martin,  J.  On  the  first  day  of  July,  1891,  a  large  portion  of 
Great  South  bay  in  the  county  of  Suffolk,  N.  Y.,  was  owned 
by  Helen  T.  and  William  S.  Smith  the  infant  heirs  of  Robert 
R.  Smith  and  the  town  of  Brookhaven,  under  its  corporate 
name  of  The  Trustees  of  the  Freeholders  and  Commonalty 
of  the  Town  of  Brookhaven,  as  tenants  in  common.  The  heirs 
of  Robert  R.  Smith  and  the  town  of  Brookhaven  each  owned 
an  undivided  one-half.  The  entire  property  contained  al>out 
forty  thousand  acres  of  land  under  water,  nearly  all  of  which 
was  suitable  for  oyster  culture.  Much  of  it  was  capable  of 
nourishing  and  maturing  oysters  when  planted  upon  it,  and 
some  of  it,  known  as  oyster  beds,  produced  spontaneously 
both  marketable  and  seed  oysters.  The  oyster  beds  were 
much  the  most  valuable  part  of  the  land. 

On  or  about  the  day  mentioned,  Cornelia  T.  Smith,  as  widow 
of  Robert  R.  Smith,  and  Cornelia  T.  Smith  and  Thomas  S. 
Strong,  as  general  guardians  of  Helen  T.  and  William  S. 
Smith,  made  a  lease  to  the  plaintiffs  of  about  seventy  acres  of 
the  land  for  the  purpose  of  planting,  cultivating  and  growing 
oysters  thereon.  The  lease  was  for  the  term  of  ten  years,  at 
an  annual  rent  of  one  hundred  and  seventy-live  dollars.  The 
premises  leased  was  an  oyster  bed  known  as  the  "  Reef  and 
Swash  "  bed.  It  was  equalled  in  the  quantity  and  quality  of 
oysters  it  produced  by  but  few  beds  in  the  bay.  Its  yield  was, 
with  few  exceptions,  regular  each  year,  and  comprised  both 
seed  and  marketable  oysters.  The  portion  known  as  the 
"Reef"  contained  about  thirty-five  acres,  and  the " Swash " 
about  the  same.  The  lease  purported  to  rent  the  whole  of  the 
seventy  acres.  In  it  the  oysters  planted  or  growing  upon  the 
premises  were  excepted  from  the  covenant  therein  for  the 
peaceable  possession  and  enjoyment  of  the  premises.  Upon 
the  delivery  of  the  lease,  the  plaintiffs  staked  and  buoyed  the 
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premises.  During  the  season,  from  the  fall  of  1891  to  the 
spring  of  1892,  they  permitted  the  baymen  to  go  upon 
the  beds  and  take  all  the  natural  oysters  they  could  obtain, 
and  they  took  substantially  all  that  could  be  taken  at 
the  time.  In  the  spring  of  1892  marketable  oysters  were 
growing  thereon,  and  the  usual  amount  was  taken  from  the 
premises.  In  September  of  that  year  seed  and  native  market- 
able oysters  of  two  and  three  years'  growth  wrere  growing 
there  to  the  usual  extent.  In  June,  1892,  the  plaintiffs  re-sur- 
veyed the  premises,  re-set  the  stakes  and  buoys  thereon  and 
dredged  the  "  Reef."  In  the  latter  part  of  that  month  and 
early  in  July  the  plaintiffs  spread  eleven  hundred  bushels 
of  shells  and  one  hundred  bushels  of  Virginia  seed  oysters 
over  the  whole  premises.  The  quantity  of  shells  required  to 
properly  cover  the  premises  for  the  propagation  of  oysters  was 
thirty-five  thousand  bushels.  On  September  first  there  was  a 
fine  set  of  young  oysters  over  the  whole  of  the  premises,  which 
was  largely  the  result  of  the  plaintiffs'  cultivation. 

The  defendants,  at  the  times  hereinafter  mentioned,  were 
inhabitants  of  the  town  of  Brookhaven,  as  such  were  permit- 
ted by  the  town  to  take  oysters  from  the  premises,  and  all  the 
defendants  but  Abram  Smith  were  duly  licensed  by  the  town 
to  take  oysters  from  the  undivided  half  of  the  land  under 
water  in  the  South  bay  belonging  to  the  town,  for  which  they 
paid  a  license  fee.  Between  the  first  and  nineteenth  of  Sep- 
tember, 1892,  the  defendants  entered  upon  the  premises  leased 
to  the  plaintiffs  and  took  and  disturbed,  to  a  slight  extent,  the 
oysters  that  had  been  planted  by  the  plaintiffs.  All  the  oysters 
proved  to  have  been  taken  by  any  of  the  defendants  from  the 
leased  premises  wTere  marketable  oysters  of  two  or  three  years' 
growth,  and  it  was  impossible  to  gather  the  natural  product 
from  the  premises  without,  to  some  extent,  taking  or  disturb- 
ing the  oysters  planted  by  the  plaintiffs.  The  defendants  were 
men  of  small  means,  and  unable  to  respond  in  damages  to  the 
plaintiffs.  The  town  for  many  years  before  this  action,  and 
up  to  the  time  of  this  trial,  had  purposely  permitted  the 
premises  in  question  and  other  beds  in  South  bay  to  be  used 
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by  the  inhabitants  of  the  town  for  taking  seed  and  market- 
able oysters  as  a  means  of  subsistence,  and  had  refused  to  lease 
to  any  one  the  exclusive  use  of  any  of  the  oyster  beds.  When 
the  lease  to  the  plaintiffs  was  given,  they  had  notice  and  full 
knowledge  that  it  was  given  against  the  will  of  the  town  of 
Brookhaven.  The  oysters  taken  by  the  defendants  up  to 
September,  1892,  were  taken  for  market  purposes.  When 
the  lease  was  given  the  town  was  not  cultivating  the  premises. 
The  foregoing  are  substantially  the  facts  found  by  the  court. 

As  conclusions  of  law  the  court  held  that  the  premises  so 
leased  were  held  and  owned  by  the  town  of  Brookhaven  and 
the  heirs  of  Robert  R.  Smith  as  tenants  in  common  ;  that  the 
lease  to  the  plaintiffs  was  valid ;  that  the  plaintiffs  possessed 
the  rights  in  common  in  the  property  in  question  which  the 
heirs  of  Robert  R.  Smith  had,  and  the  defendants  possessed 
those  which  the  town  of  Brookhaven  had,  and  neither 
possessed  any  other  nor  different  rights  ;  that  under  the  lease 
the  plaintiffs  had  a  right  to  take  the  natural  oysters  from  the 
premises,  but  that  neither  of  the  co-tenants  could  legally 
exclude  the  other  from  entry  thereon  or  from  taking  the 
natural  product  thereof ;  that  the  planted  oysters  growing 
upon  the  premises  between  the  first  and  nineteenth  days  of 
September,  1892,  were  the  property  of  the  plaintiffs,  but  that 
they  could  not  legally  prevent  the  defendants  from  entering 
upon  the  premises  or  from  taking  the  natural  growth  of 
oysters  thereon,  and  directed  that  the  complaint  be  dismissed 
with  costs..  * 

By  this  action  the  plaintiffs  sought  to  enjoin  the  defendants 
from  entering  upon  the  premises  and  taking  or  disturbing  the 
oysters  growing  thereon,  and  to  recover  damages  for  such 
injury  as  they  had  sustained  by  reason  of  the  acts  of  the 
defendants  in  disturbing  the  oysters  planted  by  them.  As 
there  was  no  proof  of  the  extent  of  any  injury  sustained  by 
the  plaintiffs,  the  action  was  in  effect  one  fbr  an  injunction. 
The  findings  of  fact  made  by  the  learned  trial  judge  and 
affirmed  by  the  General  Term  are  fully  sustained  by  the  evi- 
dence, and,  therefore,  the  question  presented  upon  this  appeal  is 
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whether,  upon  the  facts  as  found,  the  court  was  justified  in 
directing  a  judgment  for  the  defendants. 

Both  parties  admit  that  the  relation  which  existed  between 
them  was  that  of  tenants  in  common,  and  consequently 
there  was  a  unity  in  their  right  of  possession,  as  that  i3  the 
very  nature  of  the  estate.  The  parties  were  tenants  in 
common  of  the  natural  oysters,  and  the  defendants  as  such 
had  the  same  right  as  the  plaintiffs  to  enter  upon  the 
premises  and  remove  them.  As  to  that,  there  is  no  dis- 
pute or  controversy.  But  the  appellants  contend  that, 
having  dredged  the  land  and  placed  oyster  shells  and 
seed  oysters  upon  it,  they  are  entitled  not  only  to  prevent 
the  defendants  from  interfering  with  the  oysters  thus  planted, 
but  also  to  enjoin  them  from  taking  the  natural  ones,  because 
in  doing  so  they  would,  to  a  slight  extent,  disturb  those 
planted  by  the  plaintiffs.  That  the  oysters  taken  by  the 
defendants  were  chiefly  of  two  or  three  years'  growth  and, 
therefore,  not  the  oysters  planted  by  the  plaintiffs,  the  court 
has  found  and  the  evidence  establishes.  The  most  that  can 
be  said  is  that  the  defendants  in  removing  the  oysters,  as  to 
which  they  were  tenants  in  common,  have  slightly  distArbed 
the  oysters  planted  by  the  plaintiffs.  The  precise  question 
presented  is  whether  the  plaintiffs  could  deprive  the  defend- 
ants of  their  right  to  take  any  of  the  natural  oysters  by  scat- 
tering a  few  seed  oysters  over  the  premises  in  such  a  manner 
as  to  render  it  impossible  to  remove  the  natural  ones  without 
disturbing  those  planted.  If  they  could  not,  then  the  decision 
of  the  courts  below  is  right  and  should  be  affirmed. 

The  appellants  rely  upon  the  case  of  Le  Barron  v.  Babcock 
(122  N.  Y.  153).  We  find  nothing  in  that  case  which  upholds 
their  claim.  In  the  Le  Barron  case  the  land  was  held  by  the 
plaintiff  and  the  party  represented  by  the  defendant  as 
tenants  in  common.  The  plaintiff  was  in  peaceable  possession 
with  the  acquiescence  of  his  co-tenant.  The  oats  and  hay 
that  were  taken  by  the  defendant  had  been  severed  from  the 
freehold  by  the  plaintiff,  and  were  personal  chattels.  In  that 
case  it  was  said  that  when  in  the  due  course  of  husbandry  the 
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oats  and  hay  were  peaceably  and  in  good  faith  severed  from 
the  common  estate  where  they  were  grown,  the  title  vested  in 
the  co-tenant  who  had  severed  them.  It  was  also  said  that  if 
the  oats  and  hay  were  owned  by  the  plaintiff  and  Mrs.  House, 
it  was  not  a  conversion  of  them  for  the  defendant,  acting  by 
her  authority,  to  draw  them  away,  and  it  was  only  upon  the 
theory  that  the  plaintiff  owned  them  in  his  own  right  that  the 
defendant  was  held  liable.  Neither  the  defendants  nor  their 
grantors  ever  acquiesced  in  the  plaintiffs  having  any  exclusive 
or  other  possession  of  this  land,  except  such  as  they  had  as 
tenants  in  common  with  them.  Nor  were  the  oysters  taken 
severed  from  the  freehold  by  the  plaintiffs  so  that  they  became 
personal  chattels.  The  land  and  the  oysters  thereon  belonged 
to  the  tenants  in  common,  and  neither  possessed  any  such  title 
to  the  oysters,  planted  or  natural,  as  would  enable  him  to  main- 
tain an  action  for  trespass  or  conversion  against  his  co-tenant 
for  taking  them  from  the  land  thus  held  in  common. 

It  is  difficult  to  discover  any  principle  which  would  justify 
a  court  of  equity  in  restraining  the  defendants  from  taking  the 
oysters  which  they  had  a  right  to  remove,  simply  because  in 
doing  so  some  slight  injury  might  result  to  those  the  plaintiffs 
had  strewn  over  the  lands.  As  the  rights  of  tenants  in  com- 
mon are  equal  in  the  use  and  enjoyment  of  the  estate,  it  is  a 
general  rule  that  a  court  of  equity  will  not  interfere  between 
them,  even  to  restrain  waste,  unless  it  be  of  a  malicious  char- 
acter or  so  unusual  and  unreasonable  as  \o  constitute  a  wanton 
destruction  of  the  estate.  (Freeman  on  Co-tenancy,  §  323 ; 
High  on  Injunctions,  §  692  ;  Beach  on  Mod.  Eq.  Juris.  §  735 ; 
Smith  on  Equity,  418.)  Another  well-established  rule  of 
equity  jurisprudence  is  that  an  injunction  will  not  be  granted 
when  it  will  operate  inequitably  or  contrary  to  the  real  justice 
of  the  case.  (T.  &  B.  R.  R.  "Co.  v.  if.,  II.  T.  d*  W.  Ry.  Co., 
86  N.  Y.  107,  125.)  In  this  case  there  is  no  evidence  that  the 
defendants'  acts  in  removing  the  oysters  which  were  the 
natural  products  of  the  land,  were  malicious,  unusual  or 
unreasonable,  while  it  does  show  that  if  an  injunction  was 
granted,  it  would  operate  inequitably  and  contrary  to  real 
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justice  by  depriving  the  defendants  of  their  admitted  rights. 
There  is  nothing  to  show  any  disposition  on  the  part  of  the 
defendants  to  unnecessarily  interfere  with  or  destroy  the  seed 
oysters  planted  by  the  plaintiffs.  The  only  interference  upon 
their  part  has  been  such  as  could  not  be  avoided  without  an 
entire  surrender  of  their  rights  to  the  use  of  the  property. 

Under  these  circumstances  we  are  clearly  of  the  opinion 
that  the  trial  court  properly  dismissed  the  plaintiffs'  complaint 
upon  the  merits,  and  that  the  judgment  of  the  General  Term 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Charles  B.  Kedhead  and  Frank  W.  Suydam,  Appellants,  v. 
The  Parkway  Driving  Club,  Respondent. 

1.  Incorporated  Club  —  Member  of  Purchasing  Committee  — 
Reservation  of  Personal  Benefit.  A  member  of  an  incorporated 
social  club,  who  acts  in  its  behalf  as  a  member  of  a  purchasing  commit- 
tee, assumes  relations  of  a  confidential  and  fiduciary  character,  and  can- 
not, in  purchasing  property  for  the  club,  reserve  a  benefit  to  himself  or  to 
a  firm  of  which  he  is  a  member. 

2.  Partnership  —  Real  Estate  Brokers  —  Member  of  Purchasing 
Committee  of  a  Club— Firm  Precluded  from  Claiming  Commis- 
sions. It  is  competent  for  a  partner  in  a  real  estate  brokerage  firm,  who 
has  assumed  fiduciary  relations  to  an  incorporated  social  club  by  becom- 
ing a  member  of  its  purchasing  committee,  to  arrange  with  the  club  that 
in  paying  for  land  purchased  the  club  shall  be  allowed  or  paid  a  portion 
of  the  purchase  price  equal  to  the  regular  commissions  upon  a  sale,  and, 
by  so  doing,  to  preclude  his  firm,  as  well  as  himself,  from  claiming  from 
the  vendor,  as  against  the  club,  such  portion  of  the  purchase  money  as 
commissions  for  services  as  brokers  upon  the  sale. 

Reported  below,  7  Misc.  Rep.  275. 

(Argued  January  31,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  February  28, 
1894,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Hugo  Ilirsh  for  appellants.  The  sale  of  real  estate  by  either 
or  both  the  plaintiffs  must,  together  with  the  commissions  earned 
thereby,  inure  to  the  benefit  of  both  plaintiffs.  (Colyer  on 
Part.  99;  Menayh  v.  Whitxoell,  52  KY.  146;  Mmbbett  v. 
White,  12  X.  Y.  455  ;  Holmes  v.  Oilman,  19  X.  Y.  Supp. 
153;  Staats  v.  Bristow,  73  X.  Y.  264;  Dob  v.  HaUey,  16 
Johns.  34  ;  Ridgley  v.  Carey,  4  H.  &  M.  167 ;  Geery  v.  Cock- 
croft,  1  J.  &  S.  146;  Hols  v.  WUtefield,  4  J.  &  S.  50; 
Evernghim  v.  Ensworth,  7  Wend.  326 ;  Beudel  v.  Hettrick, 
3  J.  &  S.  405.)  There  was  no  consideration  moving  between 
defendant  and  plaintiffs'  firm  or  between  defendant  and  plain- 
tiff Suydam  for  the  services  so  rendered  or  to  be  rendered. 
And  even  if  Suydam  actually  or  tacitly  assented  to  "  no  com- 
missions," that  promise  or  agreement  was  void  for  want  of 
consideration.  (Belknap  v.  Bender,  75  X.  Y.  446  ;  T.  T.  S. 
B.  Church  v.  Cornell,  117  X.  Y.  601 ;  P.  Church  v.  Cooper, 
112  X.  Y.  517 ;  Scott  v.  Kent,  22  J.  &  S.  257.) 

Edward  3f.  Grout  for  respondent.  Suydam  held  a  fiduci- 
ary capacity  to  the  defendant,  and  cannot  be  permitted  to  act 
therein  in  any  manner  for  his  own  profit.  (Duncoinb  v.  N. 
T.,  //.  &  N.  H.  It.  Co.,  84  X.  Y.  198.)  The  plaintiffs  could 
recover  only  by  showing  that  they  were  agents  for  Burrill. 
(Jarvis  v.  Seh<z<>fer,  105  X.  Y.  289.) 

O'Brien,  J.  The  plaintiffs  brought  this  action  against 
James  Burrill  to  recover  the  sum  of  $2,000,  claimed  to  be 
due  to  them,  as  partners,  from  him,  for  services  as  real  estate 
brokers,  upon  the  sale  of  certain  real  estate.  The  defendant 
Burrill,  admitting  his  liability  to  someone  for  the  commissions 
claimed,  applied  to  the  court  upon  proofs  that  the  moneys 
were  claimed  from  him  by  the  defendant,  the  Parkway 
Driving  Club,  a  social  organization  duly  incorporated,  and  was 
permitted  by  an  order  entered  to  pay  into  court  the  amount 
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and  interest.  The  order  also  provided  that  upon  such  pay- 
ment he  should  be  discharged  from  all  liability  to  any  one,  and 
that  the  club  should  be  substituted  as  a  defendant  in  his 
place,  whereupon  the  Parkway  Driving  Club  became  a  party 
defendant  in  the  action  in  place  of  Burrill,  and  answered  the  . 
complaint,  setting  forth  its  claims  to  the  fund,  based  upon 
the  following  facts  :  It  alleged  that  the  plaintiff  Suydam  was 
a  member  of  the  club  and  was  appointed  as  a  member  of  a 
committee. to  purchase  real  estate  for  the  purposes  of  its 
organization  ;  that  he  accepted  the  appointment  and,  acting  in 
that  capacity,  purchased  the  real  estate  of  Burrill  and  caused 
it  to  be  conveyed  to  the  club ;  that,  as  part  of  the  contract, 
Suydam  procured  Burrill  to  abate  from  the  purchase  price  the 
sum  of  82,000  to  be  allowed  or  paid  to  the  club ;  that  the 
contract  for  the  purchase  of  the  land,  which  was  for  con- 
venience made  to  run  to  a  third  party,  was  subsequently 
turned  over  and  transferred  to  the  defendant,  with  all  rights 
under  it. 

Although  Suydam  and  his  partner,  the  other  plaintiff  in 
this  case,  were  real  estate  brokers,  it  was  competent  for  one 
or  both  of  them  to  assume  such  relations  to  the  club  as  would 
entitle  the  latter  to  the  benefit  of  any  services  rendered,  and 
thi»  is  what  the  defendant's  answer  indicates.  The  question 
presented  by  the  answer  was  one  of  fact  substantially. 
The  inquiry  was  whether  Suydam  acted  for  himself  and  his 
firm  as  a  broker,  earning  his  compensation  in  the  regular  way, 
or  as  a  member  of  the  club,  appointed  to  act  for  it  in  the  pur- 
chase of  the  property  and  charged  with  the  duty  of  protect- 
ing its  interests. 

The  learned  trial  court  has  resolved  these  questions  in  favor 
of  the  defendant.  It  has  been  found  that  the  defendant  was 
duly  incorporated  on  March  23,  1892;  that  a  committee  of 
five  persons,  of  which  the  plaintiff  Suydam  was  one,  was 
appointed  to  act  for  the  corporation  in  the  purchase  of  the 
land,  with  the  distinct  understanding  that  none  of  them  should 
receive  any  commissions  or  other  compensation  for  services, 
but  that  the  club  should  have  the  benefit  of  any  bargain 
60 
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made;  that  all  the  members  of  this  committee,  including 
Suydam,  accepted  the  trust  and  assented  to  these  conditions, 
and  that  all  services  rendered  by  the  plaintiff  were  under  and 
in  pursuance  of  this  appointment.  The  evidence  in  the  case 
fairly  sustains  all  the  findings  and  the  exceptions  present  no 
serious  question  of  law  for  review. 

A  member  of  a  corporation  who  acts  in  its  behalf,  either  as 
a  director  or  member  of  a  purchasing  committee,  though  lie 
may  not  be  a  trustee  in  the  strict  sense,  assumes  towards  the 
corporation  relations  of  a  confidential  and  fiduciary  character. 
By  his  appointment  as  a  member  of  the  committee  ancf  his 
acceptance  of  the  duties  implied  the  plaintiff  became  intrusted 
with  powers  and  charged  with  duties  to  be  exercised  and  per- 
formed for  the  common  and  general  interests  of  the  corpora- 
tion, and  not  for  his  own  private  interests  or  that  of  the  firm 
of  which  he  was  a  member.  In  purchasing  the  land  the  plain- 
tiff could  not  reserve  a  benefit  to  himself  or  his  firm  without 
an  abuse  of  the  trust  and  confidence  reposed  in  him  by  the 
club.  The  law  will  enforce  fidelity  on  the  part  of  a  person 
who  acts  for  others  by  imposing  upon  him  a  disability,  either 
partial  or  complete,  to  deal  in  his  own  behalf  or  for  his  own 
private  interests  in  respect  to  a  matter  involving  such  trust  or 
confidence.  (Du/icottib  v.  JV.  Y.,  II.  <&  JY.  JR.  R.  Co.,  84  X. 
T.   198.) 

It  is  urged  in  support  of  the  appeal  that  the  services  of 
Suydam  belonged  to  the  firm,  and  that  he  could  not,  by  &n.v 
arrangement  with  the  defendant,  deprive  the  partnership,  °f 
which  he  was  a  member,  of  the  broker's  commissions  arising 
from  a  sale  of  the  property.  If  it  were  a  question  siiwp')r 
between  him  individually  and  the  firm  that  proposition  inig'lt 
be  correct.  It  might  even  be  conceded  that  upon  an  account- 
ing between  the  plaintiffs  as  partners  he  would  be  chargf^le 
with  the  commissions,  and  still  it  would  not  follow  that  the 
fund  in  question  belonged  to  the  firm  as  against  the  claiiB  of 
the  defendant.  The  partnership  relations  of  Suydam  cannot 
change  his  confidential  and  fiduciary  obligations  to  thedefen(*" 
ant.     He  was  competent  to  become  a  member  of  the  corp01"8* 
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tion  and  of  assuming  duties  and  obligations  towards  it  which 
involved  relations  of  trust  and  confidence.  He  could  and  did 
place  himself  in  relations  with  the  defendant  which  precluded 
him  from  reaping  any  private  benefit  from  the  transaction,, 
either  individually  or  as  a  partner.  Moreover,  upon  the  find- 
ings he  assumed  these  duties  upon  the  express  understanding 
that  his  services  should  inure  to  the  benefit  of  the  corporation 
for  which  he  acted.  If  the  arrangement  which  he  was  com- 
petent to  make,  and  did  make,  with  the  defendant  was  in  any 
sense  unjust  to  his  partner,  that  may  be  a  matter  for  adjust- 
ment between  themselves,  but  it  cannot  affect  the  defend- 
ant's rights  under  the  contract  for  the  purchase  of  the  land 
made  in  its  behalf  by  him.  A  part  of  that  arrangement  was 
that  in  paying  for  the  land  the  defendant  should  be  allowred 
or  paid  a  portion  of  the  purchase  price  equal  to  the  regular 
commissions  upon  a  sale.  The  vendor  has  this  fund  in  his 
hands,  and  we  think  that  upon  principles  of  equity  and  fair 
dealing,  always  applicable  to  transactions  of  this  character,  it 
belongs  to  the  defendant. 

This  disposes  of  the  main  question  in  the  case.  There  are- 
numerous  exceptions  in  the  record  to  rulings  at  the  trial,  and 
to  findings  and  refusals  to  find  certain  propositions  at  the 
request  of  the  plaintiff. 

It  is  quite  sufficient  to  say,  without  referring  specifically  to 
the  questions  thus  raised,  that,  in  our  opinion,  none  of  these 
exceptions  furnish  any  reasonable  ground  for  interfering  with 
the  result  of  the  trial. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Michael  Corey  (alias  Michael  Kelley),  Appellant. 

1.  Capital  Case  —  Evidence  — Letter.  Where  an  important  letter 
is  offered  in  evidence  against  a  defendant  in  a  capital  case  it  should  only  be 
received  when  the  proof  shows  with  reasonable  certainty  that  it  was  writ- 
ten by  him. 

2.  Evidence — Admissions.  Statements  of  a  party,  which  merely 
raise  a  suspicion  or  conjecture  as  to  the  existence  of  an  alleged  fact,  do 
not  constitute  an  admission  of  its  truth  and  cannot  be  relied  upon  by  the 
court  in  determining  the  rights  of  parties  to  an  action. 

3.  Evidence  —  Comparison  of  Handwritings.  The  effect  of  the 
statute  (Chap.  36,  Laws  of  1880,  as  amended  by  chap.  555,  Laws  of  1888), 
which  permits,  on  a  trial  involving  the  genuineness  of  a  written  instru- 
ment, the  introduction  of  other  writings  for  the  purpose  of  comparison, 
is  to  permit  the  admission  in  evidence  of  only  such  writings  as  have  beei 
proved  to  the  satisfaction  of  the  court  to  be  in  the  genuine  handwriting 
of  the  person  claimed  to  have  executed  the  disputed  instrument. 

4.  Evidence  Tending  to  Excite  Prejudices  of  Jury.  Illegal  evi- 
dence which  has  a  tendency  to  excite  the  passions,  arouse  the  prejudices, 
awaken  the  sympathies  or  warp  or  influence  the  judgment  of  jurors  in 
any  degree,  cannot  be  considered  harmless,  and  the  admission  of  such 
evidence  constitutes  reversible  error. 

5.  Murder  Trial  —  Evidence  as  to  Diseased  Condition  of  Defend- 
ant. When,  on  a  trial  for  murder  committed  in  an  affray,  it  has  beei 
proved  that  the  defendant  actually  engaged  in  the  affray  and  committed 
the  fatal  act,  so  that  there  is  no  necessity  for  showing  his  physical  condi- 
tion to  establish  the  fact  that  he  was  able  to  engage  in  the  affray,  it  is 
harmful  error  to  permit  the  prosecution  to  show  by  a  witness,  who  on 
cross-examination  has  testified  that  the  defendant  was  sick  at  the  time  it 
question,  the  particular  character  of  the  disease,  when  the  result  is  to 
elicit  testimony  tending  to  prejudice  the  jury  against  the  defendant. 

6.  Murder  Trial  —  Charge  to  Jury  —  Intoxication  —  Penal  Code, 
§  22.  A  charge  to  the  jury,  on  a  murder  trial  involving  the  question  of 
the  defendant's  intoxication  at  the  time  of  committing  the  act,  is  erroneous 
if  it  fails  to  state  the  rule  on  the  subject  (Penal  Code,  §  22)  with  sufficient 
clearness  to  enable  the  jury  to  understand  that  partial  intoxication  maybe 
considered  upon  the  question  of  motive  or  intent  in  determining  the  grade 
or  degree  of  the  crime  committed. 

7.  Murder — Review  .:y  Court  of  Appeals — Code  Crim.  Pro.  §528. 
Section  528  of  the  Code  of  Criminal  Procedure,  which  provides  that,  where 
the  judgment  is  of  death,  the  Court  of  Appeals  may  order  a  new  trial  if 
it  is  satisfied  that  justice  requires  it,  whether  an  exception  shall  have 
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been  taken  or  not,  was  not  intended  to  confer  upon  the  court  the  right  to 
disregard  any  valid  exception  taken  by  a  defendant,  or  to  abridge  aoy 
right  he  formerly  possessed  in  reviewing  the  rulings  of  a  trial  court; 
but  Its  purpose  was  to  throw  additional  safeguards  around  the  defendant. 
8.  Criminal  Appeal— New  Trial  — Code  Crim.  Pro.  §  542.  While 
even  in  criminal  cases  a  new  trial  will  not  be  granted  by  an  appellate  court 
on  account  of  errors  not  affecting  a  substantial  right  of  the  defendant 
(Code  Crim.  Pro.  §  542),  the  statute  in  no  way  impairs  or  affects  the  rule  that 
the  rejection  of  competent  and  material  evidence,  or  the  reception  of 
incompetent  and  improper  evidence,  which  is  harmful  to  a  defendant  and 
excepted  to,  presents  an  error  requiring  reversal,  even  if  the  appellate  court 
would,  with  the  rejected  evidence  before  it,  or  with  the  improper  evidence 
excluded,  still  come  to  the  same  conclusion  reached  by  the  jury. 

(Argued  January  22,  1896;  decided  February  18.  1896.) 

Appeal  from  Judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  county  of  Madison,  entered  upon  a  verdict  rendered 
February  11,  1895,  convicting  defendant  of  the  crime  of 
murder  in  the  first  degree,  and  also  from  an  order  of  the  court 
denying  a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

Albert  0.  Briggs  for  appellant.  The  verdict  in  this  case  is- 
clearly  against  the  weight  of  evidence,  and  the  facts  and 
justice  require  a  new  trial.  (Code  Crim.  Pro.  §§  465,  528.) 
It  was  error  for  the  court  to  receive  evidence  of  the  state- 
ments of  the  defendant  given  to  Officers  O'Brien  and  Lawlor 
in  New  York  city.  (Code  Crim.  Pro.  §§  199,  395 ;  Const. 
N.  T.  art.  1,  §  6 ;  Hutchina  v.  Htrtehina,  98  N.  Y.  56.) 
The  admission  of  the  testament  alleged  to  have  contained 
the  genuine  handwriting  of  the  defendant  was  error.  (Hall 
v.  Van  Vranken,  28  Hun,  403.)  The  charge  of  the  court  in 
reference  to  the  defendant's  intoxication  was  error.  (People 
v.  Leonard^  143  N.  Y.  360 ;  Penal  Code,  §  22 ;  People  v. 
Ea&nood,  14  N.  Y.  562;  People  v.  Mongano,  1  K  Y.  Cr. 
Eep.  411;  Sanchez  v.  People,  22  N.  Y.  147.)  While  the 
errors  were  unexcepted  to  upon  the  trial,  where  the  record 
shows  that  the  ends  of  justice  really  require  a  new  trial,  the 
court  will  grant  it,  when  the  judgment  is  of  death.     (143  N. 


478  People  v.  Corey.  [Feb., 


Opinion  of  the  Court,  per  Martin,  J.  [Vol.  148. 

Y.  367 ;  Code  Crim.  Pro.  §  528.)  The  motion  for  a  new 
trial  should  have  been  granted.  (Code  Crim.  Pro.  §§  465, 
528 ;  Penal  Code,  §  22.) 

Joseph  D.  Senn  and  M.  H.  Kiley  for  respondent.  The 
People  contend  that  the  charge  upon  the  question  of  intoxica- 
tion is  within  the  rule  and  does  not  contain  reversible  error. 
{PeopU  v.  Kemmler,  119  jST.  Y.  580 ;  People  v.  Fish,  125  N. 
Y.  136;  People  v.  Mills,  98  K  Y.  176;  Warren,  v.  Com- 
mon  wealth,  37  Penn.  St.  45.)  There  was  no  error  in  the 
reception  or  rejection  of  evidence  upon  the  trial  that  will 
warrant  a  reversal  of  the  verdict  of  the  jury.  {Pierson  v. 
People,  79  K  Y.  424 ;  Rendrickson  v.  People,  10  N.  Y.13; 
Kennedy  v.  People,  39  N.  Y.  245-253 ;  Pontius  v.  People, 
82  N.  Y.  339  ;  People  v.  Harris,  136  N.  Y.  423.)  The 
objection  to  the  reception  in  evidence  of  a  testament  which 
contained  the  genuine  handwriting  of  the  defendant  is  unten- 
able. The  jury  had  a  right  to  this  evidence  for  the  purpose 
of  comparing  it  with  the  handwriting  of  the  letter.  {Pontius 
v.  People,  82  N.  Y.  349.)  The  appellate  court  should  not 
disturb  the  verdict  of  the  jury.  {People  v.  Taylor,  138  N. 
Y.  398 ;  People  v.  Fish,  125  N.  Y.  136 ;  PeopU  v.  Kerrigan, 
147  X.  Y.  210.) 

Martin,  J.  The  defendant  appeals  from  a  judgment  of 
the  Madison  Oyer  and  Terminer,  entered  upon  the  verdict  of 
a  jury,  convicting  him  of  the  crime  of  murder  in  the  first 
degree.  The  evidence  discloses  that  the  defendant  stabbed 
James  George,  an  Indian,  with  a  knife  or  some  other  sharp 
instrument,  and  that  the  wound  thus  inflicted  caused  his  death. 
The  defendant  was  known  by  the  name  of  Michael  Kelley,  as 
well  as  by  the  name  of  Michael  Corey.  The  assault  which 
resulted  in  the  Indian's  death  occurred  in  the  evening  of  the 
twenty-seventh  of  September,  1894,  at  the  house  or  place 
where  Frank  Webb  and  his  family  then  resided  in  the  town 
of  Eaton,  Madison  county,  K.  Y.  At  and  prior  to  the  time 
of  the  affray  the  defendant  had  been  living  or  boarding  with 
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the  Webb  family,  and  had  made  it  his  home  with  them  more 
or  less  for  about  one  year.  There  were  present  at  Webb's 
when  the  affray  occurred  the  defendant,  the  decedent,  Cora 
Bennett  and  Webb's  family,  which  consisted  of  himself,  his 
wife  and  six  children,  who  were  from  one  to  seventeen  or 
nineteen  years  of  age.  The  place  where  Webb  resided  was  a 
mere  shanty  consisting  of  one  room,  twelve  by  sixteen  feet, 
with  one  small  window  and  a  door.  There  was  but  little  fur- 
niture in  the  room. 

On  the  day  of  the  homicide  the  defendant  had  been  assist- 
ing Webb  in  putting  up  a  woodshed  or  "  lean-to  "  adjoining 
the  house  or  shanty,  and  had  been  there  during  the  entire 
day.  The  decedent  staid  at  Webb's  the  previous  night,  but 
had  been  absent  during  the  day,  and  returned  at  about  seven 
o'clock  in  the  evening.  The  evidence  tends  to  show  that  all 
the  persons  present  when  the  decedent  was  stabbed  were  more 
or  less  intoxicated,  with  the  exception  of  Webb  and  his 
younger  children.  During  the  afternoon  and  evening  two 
jugs  of  beer,  a  quart  of  whisky  and  a  pint  of  alcohol  had 
l>een  furnished,  and  all  had  been  drank  by  the  persons  there 
except  a  portion  of  one  jug  of  beer  and  a  pint  of  whisky. 
The  evidence  also  tends  to  show  that  the  decedent  was  a 
strong,  healthy  Indian  of  a  somewhat  quarrelsome  character, 
while  the  defendant  was  not  in  robust  health  and  was  usually 
a  quiet  and  peaceable  man. 

When  the  decedent  returned  to  Webb's  house  in  the  even- 
ing of  that  day,  he  brought  with  him  some  provisions  for  the 
family,  a  portion  of  which  Mrs.  Webb  cooked  for  his  supper. 
The  defendant,  at  the  invitation  of  the  decedent,  ate  with 
him.  During  the  evening,  a  portion  of  the  time  before  the 
homicide  had  been  spent  in  dancing.  Shortly  before  the 
affray  the  defendant  had  complained  of  the  decedent  for 
sitting  upon  a  bed  on  which  some  of  the  girls  were  lying.  He 
also  expressed  to  Mrs.  Webb  a  feeling  of  hatred  for  the 
decedent,  his  design  to  have  revenge  upon  him,  and  declared 
that  he  "would  lick  him  if  it  cost  his  life  to  do  it."  About 
the  time  the  encounter  took  place,  the  decedent  was  talking 
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with  Su6an  Webb,  when  the  defendant  said  to  him :  "  What 
do  you  talk  to  her  for  ?  "  To  whicli  the  decedent  replied : 
"  Ain't  I  a  right  to  talk  to  this  girl  ?  "  The  defendant  then 
jumped  up,  saying:  "No,  you  ain't  (calling  the  decedent  a 
vile  name) ;  I  will  fix  you,"  at  the  same  time  striking  him 
with  his  fist.  Whether  the  decedent  simply  warded  off  the 
blow  or  struck  the  defendant  a  blow  in  return  is  not  entirely 
clear,  but  the  evidence  tends  to  show  that  he  simply  warded 
it  off.  Immediately  following  this  the  defendant  struck  and 
stabbed  the  decedent  six  or  seven  times  with  a  knife  or  some 
other  sharp  instrument,  probably  a  small  knife  belonging  to 
one  of  the  Webb  girls,  and  immediately  left  the  house.  The 
decedent  attempted  to  sit  upon  a  chair,  but  fell  upon  the  floor 
and  was  then  discovered  to  have  been  stabbed.  The  defend, 
ant  shortly  left  the  county  of  Madison,  went  to  New  York, 
and  when  arrested  was  found  at  a  ho&pital  on  BlackwelFs 
Island.  The  decedent  lived  until  about  the  4th  day  of  Octo- 
ber, 1894,  when  he  died  from  the  effects  of  the  injury 
inflicted  upon  him  by  the  defendant.  No  other  or  further 
statement  of  the  facts  preceding  or  surrounding  this  trans- 
action need  be  made  to  present  the  questions  involved. 

On  the  trial  a  letter  and  two  envelopes  were  offered  in  evi- 
dence. They  were  objected  to  by  the  defendant  upon  the 
grounds  that  they  were  incompetent  and  inadmissible ;  that 
no  foundation  had  been  laid  for  the  evidence ;  and  that  they 
were  not  properly  proved  or  shown  to  have  been  written  by 
the  defendant.  These  objections  were  overruled,  and  the  let- 
ter and  envelopes  were  admitted  in  evidence.  To  this  ruling 
the  defendant  excepted.     The  letter  was  as  follows : 

"New  York  City,  Sunday,  October  21**,  1894. 

"  Dear  Susie. —  I  thought  I  write  you  these  few  lines 
hoping  they  may  find  you  and  all  the  rest  of  the  family  in 
good  health  and  getting  along  good.  Susie,  I  can't  tell  you 
how  sorry  I  am  for  getting  in  that  trouble  and  having  to  leave 
you,  but  you  are  as  much  to  blame  as  I  am,  for  if  you  hadn't 
carried  on  the  way  you  did  that  night  I  would  not  have  got 
fighting  with  that  G d  d n  Indian,  but  never  mind,  it 
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may  be  all  for  the  best,  Susie.  After  I  had  that  trouble  that 
night  I  went  down  to  Ira  Spaulding's  and  stayed  there  until 
morning  and  was  going  to  work  for  him  that  day  but  I  was 
afraid  Jimmie  would  get  a  warrant  cut  for  me  so  I  made  up 
my  mind  the  best  thing  I  could  do  was  to  come  to  New  York 
until  it  would  blow  over.  Susie,  I  can't  tell  yon  how  lonesome 
I  am  without  you,  and  how  I  long  to  be  back  home  with  you 
and  mother  again,  for,  Susie,  I  always  looked  on  your  mother 
as  my  own  and  she  always  treated  me  like  if  I  was  her  son, 
and  we  would  have  got  along  all  our  life  without  a  word  only 
for  that  Jimmie  coming  there.  Well,  Susie,  I  don't  do  any- 
thing yet ;  I  am  living  with  my  brother  since  I  came  to  New 
York,  as  he  is  pretty  well  off,  now  I  have  anything  I  want 
from  him  but  1  expect  to  get  a  good  job  60on  and  if  I  do  you 
will  hear  from  me.  Well,  Susie,  I  was  telling  my  brother  about 
you  and  that  you  wanted  him  to  come  out  and  see  you  but  he 
wouldn't  leave  the  city  for  anything,  as  he  said  he  would  die 
if  he  had  to  live  as  we  live  up  there.  Well,  Susie,  I  want 
you  to  get  some  one  to  write  a  letter  for  you  to  me  and  let  me 
know  how  you  are  all  getting  along,  and  if  Jimmie  made  much 
of  a  f  us8  over  that  trouble  and  if  everything  is  all  right.  Now, 
if  you  don't  want  to  get  any  one  to  write  for  you,  why  write 
yourself,  if  it  was  only  two  words,  for  I  long  to  hear  from 
you,  Susie.  Although  you  are  300  miles  away  from  me  I  am 
always  thinking  of  you  both  night  and  day.  You  are  always  in 
my  thoughts.  Remember,  Susie,  I  love  you  with  all  my  heart, 
and  shall  never  forget  the  way  you  treated  me,  let  it  be  good  or 
bad.  Remember,  also,  that  I  have  often  told  you  that  I  would 
kill  any  one  that  would  come  between  us,  and  so,  Susie,  so  help 
me  God,  I  will,  and  that  is  why  I  cut  Jim  with  that  knife.  I 
meant  to  kill  him,  and  will,  if  I  didn't,  if  he  ever  comes  monkey- 
ing around  you  again  while  I  am  there,  the  6 d  d d  big 

Indian  bum.  I  was  always  down  on  him  for  putting  his  hand 
up  little  Mary's  clothes.    I  had  a  right  to  get  him  arrested  right 

there  then,  G d  d n  him,  but  I  will  6ay  no  more  now, 

but  will  now  close,  hoping  to  hear  from  you  soon.     Susie,  tell 
your  mother  and  all  the  rest  of  the  family  I  was  asking  for 
*       61 
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them  and  send  them  my  love.  Susie,  kiss  little  Gertie  forme. 
Susie,  I  will  send  you  an  envelope  already  addressed,  so  all 
that  you  will  have  to  do  is  to  write  your  letter  and  post  it  and 
I  will  get  it  all  right.  Be  sure  and  write  soon,  as  I  long  to 
hear  from  you.  MIKE.  XXX. 

"  Tell  Libbie  I  was  asking  after  her/' 

The  envelope  in  which  this  letter  was  inclosed  had  upon  it 
the  following  address  :  "  Mr.  Frank  Webb,  care  of  Mr.  Lewis, 
Post  Master,  Pratt's  Hollow,  New  York."  It  was  post- 
marked, "  New  York,  Oct.  22nd,  10  a.  m."  Inclosed  with  the 
letter  was  an  envelope  directed,  "  Mr.  Hugh  Foley,  53  Bowery, 
Phoenix  House,  X.  Y." 

The  only  evidence  upon  the  trial  tending  to  show  that  the 
letter  or  the  envelopes  received  in  evidence  were  written  or 
addressed  by  the  defendant  was  the  testimony  of  Frank  Webb 
and  Susan  Webb,  and  certain  statements  proved  to  have  been 
made  by  the  defendant.  Frank  and  Susan  Webb  testified  they 
had  seen  the  defendant  write  and  that  the  letter  was  in  his  hand- 
writing, and  Frank  Webb  testified  that  the  envelopes  were 
addressed  by  him,  while  Susan  testified  that  they  were  not. 
The  admissions  claimed  to  have  been  made  by  the  defendant 
were  made  shortly  after  his  arrest  in  the  city  of  New  York. 

To  fully  understand  the  nature  and  extent  of  this  evidence 
and  to  determine  the  effect  that  should  be  given  to  it,  it  is 
necessary  to  examine  it  somewhat  in  detail.  Frank  Webb 
testified  upon  his  direct  examination  that  he  had  seen  the 
defendant  write ;  that  he  knew  his  handwriting ;  that  he 
could  read  his  writing ;  could  read  it  better  than  any  one 
else's ;  that  he  saw  Kelley  sign  his  name,  Michael  Kelley, 
in  the  testament;  that  he  wrote  his  name  Michael  Kelley; 
and  that  he  wrote  the  words  uMr.  Frank  Webb"  in  the 
testament.  He  then  testified  he  did  not  know  as  he  6aw  him 
write  anything  in  the  testament  except  his  name,  which  was 
printed  in  Roman  letters,  and  finally  said  he  did  not  see  him 
write  any  more.  He  was  then  asked  if  the  letter  and  the  two 
envelopes  mentioned  were  in  the  handwriting  of  tjje  defend- 
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ant.  This  was  objected  to  as  incompetent,  inadmissible  and 
that  the  witness  was  not  shown  competent  to  judge.  The 
objection  was  overruled,  and  he  testified  that  they  were.  On 
his  cross-examination  he  stated  distinctly  that  he  never  saw 
the  defendant  write  except  to  print  his  name  in  the  testament. 
When  his  attention  was  called  to  the  envelope  contained  in  the 
letter  which  he  had  already  testified  was  in  the  handwriting  of 
the  defendant,  he  was  able  to  read  correctly  but  a  single  word 
of  the  entire  address  which  contained  ten  words  and  figures, 
and  testified  that  "  New  ".  as  a  part  of  the  wTord  New  York  was 
fully  written  out,  when  it  was  abbreviated,  there  being  only 
the  letters  "  N.  Y."  On  the  envelope  addressed  to  himself,  he 
was  able  to  read  only  his  own  name.  Without  going  into  further 
detail,  a  careful  examination  of  the  evidence  of  this  witness 
bearing  upon  the  subject  of  his  competency  to  give  an  opinion 
as  to  the  defendant's  handwriting  renders  it  manifest  that  he 
xwas  practically  unable  to  read  writing,  to  write,  or  to  distin- 
guish words  written,  and  that  he  had  never  seen  the  defendant 
write  his  name,  but  only  saw  him  print  it  in  the  testament 
offered  in  evidence.  It  is  quite  obvious  that  the  opinion  of 
this  witness  was  worthless  and  of  no  value  in  determining  the 
question  whether  the  letter  introduced  was  written  by  the 
defendant. 

The  only  other  person  who  testified  to  his  handwriting  was 
a  daughter  of  the  last  witness,  who  was  about  sixteen  years  of 
age.  She  testified  she  knew  the  defendant's  handwriting; 
that  she  could  read  writing  a  very  little ;  that  she  saw  him 
write  in  the  testament ;  that  the  letter  was  in  his  handwriting, 
but  that  neither  of  the  envelopes  was  addressed  by  him 
although  her  father  had  testified  they  were.  On  her  cross- 
examination  she  admitted  she  could  not  read  writing  very 
much,  and  when  asked  to  read  what  was  upon  the  third  page 
of  the  testament,  where  she  claimed  the  defendant  had  written, 
she  was  unable  to  do  so.  Her  evidence  6eems  to  be  equally 
as  valueless  as  that  of  her  father.  Here  was  a  girl  who 
practically  could  neither  read  nor  wrrite.  At  most  could  read 
but  little,  and  write  less.     There  is  nothing  whatever  in  her 
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evidence  to  show  that  she  had  ever  in  any  way  become 
familiar  with  writing  or  reading  the  writing  of  others.  Nor 
was  she  shown  to  have  had  any  knowledge  of  the  defendant's 
handwriting  except  from  having  seen  him  write  in  the  testa- 
ment produced.  The  letter  and  envelopes  thus  received  in 
evidence  were  of  vital  importance.  As  evidence,  they  were 
very  damaging  to  the  defendant,  if  not  substantially  controll- 
ing, especially  to  establish  the  elements  required  to  constitute 
the  crime  of  murder  in  the  first  degree.  To  permit  evidence 
of  this  importance  to  be  read  before  a  jury  with  only  6uch 
proof  of  its  genuineness,  seems  to  me  to  be  totally  inconsist- 
ent with  a  proper  and  safe  administration  of  the  law. 

Before  a  witness  should  be  permitted  to  testify  to  the  hand- 
writing of  another,  he  should  be  acquainted  and  somewhat 
familiar  with  the  handwriting  of  the  person  whose  writing  is 
sought  to  be  proved.  He  should  have  an  intelligent  acquaint- 
ance with  the  handwriting  of  the  party  so  that  he  can  deter- 
mine with  a  reasonable  degree  of  certainty  whether  the  writ- 
ing offered  is  his  genuine  handwriting.  It  seems  very  clear 
that  neither  of  these  witnesses  had  any  such  knowledge  of  the 
writing  of  the  defendant,  or  any  such  acquaintance  with  it  as 
qualified  them  to  give  an  opinion  upon  the  question  whether 
this  letter  and  these  envelopes  were  written  by  him.  An 
examination  of  the  evidence  of  these  witnesses  shows  that  they 
possessed  little  natural  intelligence,  were  ignorant,  illiterate, 
had  little  knowledge  of  the  art  of  writing  or  of  reading  it,  and 
little  appreciation  of  the  responsibility  which  rested  upon  them 
as  witnesses  when  giving  evidence  as  to  the  handwriting  of  the 
defendant.  The  positive  certainty  with  which  they  testified 
to  their  knowledge  and  qualifications  to  give  an  opinion  upon 
that  subject,  when  their  subsequent  testimony  disclosed  that 
they  had  little  or  no  knowledge  of  it,  tended  to  show  a  care- 
lessness and  indifference  as  to  the  accuracy  of  their  testimony 
which  clearly  indicated  that  but  little,  if  any,  reliance  conld 
be  placed  upon  their  evidence. 

But  it  is  contended  by  the  respondent  that  the  letter  was 
sufficiently  proved  by  the  admissions  of  the  defendant,  and 
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hence,  if  the  evidence  of  these  witnesses  should  be  disregarded 
the  letter  was  properly  received.  The  learned  district  attor- 
ney insists  that  the  evidence  of  the  witnesses  O'Brien  and  Law- 
lor  shows  that  the  defendant  admitted  to  them  that  he  wrote 
this  letter,  that  such  admission  was  binding  upon  him,  and  was 
sufficient  to  justify  the  court  in  receiving  the  letter  in 
evidence.  It,  therefore,  becomes  necessary  to  examine  the 
testimony  of  these  witnesses  to  determine  whether  it  was 
of  the  character  and  has  the  effect  claimed  for  it  by  the 
respondent.  The  witness  O'Brien  in  effect  testified  that  he 
was  a  detective  in  the  city  of  New  York  ;  that  he  arrested  the 
defendant ;  that  after  his  arrest  he  heard  a  conversation 
between  the  defendant  and  the  witness  Lawlor  in  which  the 
defendant  asked  Lawlor  if  he  thought  "  that  letter  amounted 
to  anything ; "  that  Lawlor  said,  "  You  must  have  been  a  fool 
if  you  thought  somebody  would  call  for  that  letter ; "  that  the 
letter  was  to  be  answered  and  called  for  at  53  Bowery,  N.  Y.; 
and  that  the  defendant  then  said  to  Lawlor :  "  Do  you  think  I 
can  play  crazy  on  them  ? "  To  which  Lawlor  said  :  "  You 
must  do  something  better  than  that."  The  witness  Lawlor 
wa»  then  called  and  testified :  "  I  had  charge  of  him  (defend- 
ant) while  Mr.  O'Brien  and  the  sheriff  were  at  the  judge's 
desk  waiting  to  have  him  delivered  over  to  the  sheriff.  He 
said  to  me  :  '  Can  I  send  a  message  — '  He  says,  '  Can  I 
send  a  message  to  my  brother  ? '  I  says,  '  I  guess  so.'  So  I 
called  O'Brien.  I  says,  'This  man  wants  to  send  a  mes- 
sage to  his  brother.'  He  says,  'All  right.'  He  gave 
him  a  piece  of  paper  and  a  pencil  and  he  wrote  down 
the  name,  53  Bowery,  Phoenix  House.  I  says,  'That 
is  where  the  envelope  was  in  that  letter  that  you  spoke  about 
to  that  girl,  was  it  ? '  He  says,  '  Yes,  that  is  the  letter  that 
got  me  here.'  I  says,  '  No,  we  had  you  locked  up  before  we 
got  that  letter  at  all.'  He  talked  a  few  minutes  more. 
Again  he  says,  '  Can  I  play  the  crazy  act  on  that  letter  ? '  I 
says,  i  Did  you  write  it  like  a  crazy  man  when  you  wrote  it  ? ' 
He  says,  '  No,  does  it  read  like  crazy  ? '  '  Well,'  he  says,  '  no.' 
I  says,  '  That  wouldn't  do  you  any  good.'     So  in  a  minute  the 
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judge  had  turned  him  over  to  the  sheriff  and  went  off.  That 
is  all  there  was  of  that  conversation."  On  his  cross-examina- 
tion the  witness  testified  that  he  did  not  show  him  any  letter 
or  any  envelope,  and  there  is  no  proof  or  pretense  that  the  letter 
or  envelopes  were  present  at  the  time.  This  was  substantially 
all  the  evidence  given  by  the  witnesses  O'Brien  and  Lawlcr 
bearing  upon  this  subject.  We  do  not  find  in  it  any  proof  that 
the  letter  referred  to  was  the  one  introduced  in  evidence.  It 
will  be  observed  that  in  all  the  statements  made  by  the  defendant 
to  these  officers,  or  by  them  to  him,  no  particular  letter  was 
mentioned  or  sufficiently  described  to  identify  it ;  no  particu- 
lar girl  was  mentioned  as  the  one  to  whom  the  letter  spoken 
of  was  sent,  nor  was  the  substance  of  it  in  any  way  identified, 
except  that  it  contained  an  envelope  directed  as  he  directed 
his  message.  A  mere  reading  of  this  evidence  clearly  shows 
that  there  was  no  such  identification  of  the  letter  referred  to 
in  that  conversation  as  to  render  the  evidence  of  these  wit- 
nesses proof  of  an  admission  by  the  defendant  that  he  wrote 
the  letter  received  in  evidence,  or  that  he  had  any  connection 
with  it.  It  may  be  these  facts  were  sufficient  to  raise  a  sus- 
picion or  conjecture  that  the  letter  referred  to  by  him  was  the 
one  received  in  evidence.  But  that  was  not  sufficient,  as  sus- 
picion is  not  proof,  nor  conjecture  evidence,  upon  which  courts 
can  act  in  determining  the  rights  of  parties. 

In  Shaver  v.  Ehle  (16  Johns.  201),  where  a  person  called 
upon  the  maker  of  a  note  payable  to  A.  or  bearer,  and 
demanded  payment,  but  neither  showed  the  note  nor  men- 
tioned the  amount  or  date,  and  the  maker  acknowledged  that 
he  had  given  a  note  to  A.  and  would  pay  it  at  a  future  day,  it 
was  held  that  that  was  not  a  sufficient  admission  of  the  exist- 
ence of  the  note.  In  Minard  v.  Mead  (7  AVend.  6$)  it  was 
held  that  evidence  of  an  admission  by  a  party  that  he  author- 
ized another  to  give  a  note  to  a  third  person  for  a  specified 
sum,  would  not  warrant  the  reading  in  evidence  of  a  note  cor- 
responding with  the  note  thus  authorized  to  be  made,  without 
proof  of  its  having  been  duly  made.  Again,  in  Palmer  v. 
Manning  (4  Denio,  131)  the  evidence  to  prove  the  makiug 
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of  a  promissory  note,  purporting  to  be  signed  by  the 
defendant  and  payable  to  bearer,  was  that  the  plaintiff's 
agent  called  on  the  defendant  with  the  alleged  note  in 
his  pocket,  which  he  did  not  exhibit,  and  told  him  he 
had  a  note  for  that  amount  against  him,  which  he  wanted 
payment  of  for  the  plaintiff;  and  the  defendant  said  he 
had  given  such  a  note  and  would  pay  it  if  the  plaintiff 
would  make  a  small  deduction  and  indulge  him  as  to  time ; 
and  it  was  held  that  the  note  produced  on  the  trial  was  not 
identified  with  that  to  which  the  admission  referred,  and  that 
the  proof  was  insufficient.  These  cases  were  considered  in 
Bardln  v.  Stevenson  (75  N".  Y.  164,  108),  and  the  latter  case 
distinguished.  Their  correctness  was,  however,  in  no  way 
questioned,  but  they  were  substantially  approved.  The  same 
doctrine  was  also  held  in  Glazier  v.  Streamer  (57  111.  91,  93). 
It  6eems  to  me  the  doctrine  of  the  cases  cited  is  applicable  to 
the  question  under  consideration,  and  sustains  the  conclusion 
that  the  evidence  of  the  witnesses  Lawlor  and  O'Brien  was 
insufficient  to  establish  aiiy  admission  by  the  defendant  that 
the  letter  introduced  in  evidence  was  written  by  him.  If  the 
rule  stated  in  the  cases  cited  was  applicable  in  an  action  aris- 
ing upon  a  contract  where  only  a  few  dollars  were  involved, 
surely  it  should  apply  in  a  case  like  this  where  the  question 
is  of  such  importance  and  the  evidence  so  conclusive  in  its 
character. 

It  may,  howrever,  be  said  that,  as  the  testament  was  received 
in  evidence,  the  jury  may  have  compared  the  writing  in  the 
letter  with  the  name  written  in  the  testament,  and,  hence, 
there  was  some  evidence  that  the  letter  was  written  by  the 
defendant.  As  it  was  wholly  immaterial  to  any  issue  in  the 
case,  the  only  ground  upon  which  the  testament  could  have 
been  received  in  evidence  was  for  the  purpose  of  comparison 
with  the  writing  upon  the  letter  and  envelopes.  The  effect  of 
the  statute  which  permits  the  introduction  on  a  trial  of  other 
writings  for  the  purpose  of  comparison  is  to  permit  the  admis- 
sion in  evidence  of  only  such  writings  as  have  been  proved  to 
the  satisfaction  of  the  court  to  be  in  the  genuine  handwriting 
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of  the  person  claimed  to  have  executed  the  disputed  instru- 
ment. (Laws  1880,  ch.  36,  as  amended  by  Laws  1888,  ch.  555.) 
An  examination  of  the  record  in  this  case  discloses  that  the 
court  admitted  this  testament,  not  as  the  genuine  handwriting 
of  the  defendant,  but  as  his  handwriting  alleged  to  be  genuine. 
Until  its  genuineness  was  established  to  the  entire  satisfaction 
of  the  court,  it  was  not  admissible  for  the  purpose  of  com- 
parison, and  for  the  reasons  suggested  as  to  the  testimony  of 
the  witnesses  swearing  to  its  genuineness,  the  trial  court  may 
well  have  characterized  it  as  alleged  to  be  genuine  instead  of 
being  genuine.  It  may  be  the  evidences  was  technically  suffi- 
cient to  justify  the  admission  of  the  letter  and  envelopes,  still, 
we  think  stronger  proof  of  their  genuineness  should  have  been 
given. 

There  was  another  item  of  evidence  which  was  admitted 
under  the  defendant's  objection,  which  we  think  was 
improperly  received.  As  the  respondent  claims  that  this 
evidence  was  proper  because  the  defendant  had  opened 
the  door  for  its  admission  by  interrogating  the  witness  as 
to  the  defendant's  health,  it  is  necessary  at  the  outset  to 
ascertain  how  the  question  arose.  On  the  cross-examination 
of  the  witness,  Frank  Webb,  in  answer  to  the  question  asked 
by  the  defendant's  counsel  whether  that  night  the  defendant 
ate  any  supper,  the  witness  answered,  "  I  don't  know  whether 
he  eat  supper  or  not ; "  and  then  volunteered  this  statement, 
"  He  couldn't  eat  much  any  way,  he  was  sick ;  there  was  lots 
of  times  he  couldn't  eat  nothing."  When  asked  if  he  knew 
what  ailed  him,  he  replied,  "  I  did  pretty  near,  too,  I  had  it." 
He  then  testified  that  he  knew  the  defendant  was  sick  and  had 
been  for  some  time.  This  was  the  only  evidence  upon  this 
subject  given  by  the  witness  upon  his  examination  by  the 
defendant's  counsel.  Subsequently  upon  his  re-exaniinatioD 
by  the  People,  he  was  asked,  "  What  was  the  matter  with 
him?"  This  question  was  objected  to  as  incompetent  and 
immaterial.  The  court  then  said,  "  They  have  a  right  to  show 
whether  he  was  in  a  condition  to  make  this  affray."  The  ques- 
tion was  then  asked,  "What  was  the  matter?     What  was 
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there  about  it?"  The  witness  replied,  "I  don't  really- 
like  to  tell,"  when  the  court  remarked  to  the  witness, 
"  Whatever  was  the  matter  with  him  tell  it  frankly."  His 
answer  was  to  the  effect  that  he  was  seriously  afflicted  with 
syphilis.  The  court  then  observed,  "  Then  he  was  not  entirely 
well."  The  witness  answered,  "  I  guess  not."  That  this  evi- 
dence was  competent  or  material  upon  any  issue  in  the  case 
cannot  be  pretended.  There  was  no  necessity  for  showing  his 
physical  condition  to  establish  the  fact  that  he  was  able  to 
engage  in  the  affray  which  resulted  in  the  homicide.  That  he 
did  engage  in  it  and  stabbed  the  decedent  was  proved  and  not 
denied.  All  the  facts  connected  with  it  had  been  proved  by  a 
number  of  witnesses.  The  evidence  given  in  no  way  tended 
to  show  that  the  defendant  was  in  a  "  condition  to  make  the 
affray."  It  could  not  have  been  intended  for  that  purpose. 
Proof  of  the  particular  character  of  the  disease  with  which  the 
defendant  was  afflicted  could  in  no  way  answer  any  proper 
purpose.  The  only  effect  it  could  possibly  have  had  was  to 
arouse  the  passions  of  the  jury,  and  to  prejudice  them  against 
the  defendant.  That  such  would  be  its  natural  and  almost 
necessary  effect  no  one  having  been  long  connected  with  the 
trial  of  actions  can  for  one  moment  doubt.  It  could  be  help- 
ful to  the  People's  case  only  so  far  as  it  unjustly  and  improp- 
erly prejudiced  the  jury,  against  the  defendant,  and  was,  there- 
fore, harmful  to  him.  It  is  a  well-established  principle  that 
illegal  evidence  which  has  a  tendency  to  excite  the  passions, 
arouse  the  prejudices,  awaken  the  sympathies,  or  warp  or  influ- 
ence the  judgment  of  jurors  in  any  degree,  cannot  be  consid- 
sidered  a8  harmless.  {AndeHon  v.  It.,  W.  <fo  0.  ft.  ft.  Co.y 
54  X.  Y.  334;  Hutching  v.  Hutch  ins,  08  K  Y.  56,  65.)  We 
think  that  the  learned  trial  judge  should  not,  under  the  cir- 
cumstances, have  permitted  the  witness  to  give  testimony  as  to 
the  particular  nature  and  character  of  the  disease  with  which 
the  defendant  was  then  afflicted. 

The  defendant  contends  that  the  question  of  his  intoxica- 
tion was  not  properly  submitted  to  the  jury.     He  insists  that 
the  instructions  of  the  court  were  such  as  to  lead  the  jury 
62 
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to  believe  that  unless  he  was  so  far  intoxicated  as  to  be  unable 
to  distinguish  between  right  and  wrong,  they  could  not  con- 
sider his  intoxication  even  upon  the  question  of  motive  or 
intent,  or  in  determining  the  degree  or  grade  of  the  crime  of 
which  he  should  be  convicted.  Upon  the  subject  of  the 
defendant's  intoxication,  the  court  gave  the  following  instruc- 
tions :  "  Gentlemen,  there  is  another  question  which  you  may 
take  into  consideration  in  this  case,  and  it  is  an  important 
one.  Were  these  men  engaged  in  a  drunken  brawl  or  fight  ? 
Now,  you  must  not  get  the  idea,  gentlemen,  that  intoxication, 
unless  it  is  a  total  intoxication,  and  it  is  conceded  on  all  sides 
that  this  defendant  was  somewhat  under  the  influence  of 
liquor  (but  it  makes  no  difference  how  far  George  was 
under  the  influence  of  liquor,  he  is  not  the  one) ;  but  if  the 
defendant  was  wholly  irresponsible  from  intoxication,  then  he 
might  not  be  credited  even  with  making  an  attack;  the 
defendant  would  have  a  right  to  say  that  he  was  doiug  what 
lie  knew  nothing  about  if  he  did  make  the  attack,  and  he 
would  have  a  right  to  make  a  certain  self-defense  within  the 
line  which  I  have  given  you  ;  but  another  provision  comes  in 
here,  and  that  is  this :  it  is  not  an  excuse  for  a  man  who 
deliberately  gets  drunk,  who  voluntarily  gets  intoxicated,  to 
commit  a  crime ;  he  cannot  be  excused  from  that  crime;  he 
cannot  be  and  ought  not  to  he  unless  the  drunkenness  goes  so 
far  and  to  such  an  extent  that  the  man  did  not  know  what 
he  did.  A  very  good  illustration  of  it  was  in  the  evidence 
of  one  of  these  Indians  who  took  the  stand.  He  said  an 
attack  wTas  made  by  George,  and  after  the  attack  was  made 
he  says  he  was  perfectly  oblivious  to  everything  that  was 
going  on  because  he  was  so  drunk.  Now,  if  a  man  was  in  that 
condition  and  made  an  attack  he  could  not  be  convicted  of  crime, 
because  to  be  convicted  of  crime  a  man  must  know,  he  must 
intend,  he  must  have  mind  enough  left  sitting  upon  the  Throne 
of  Reason,  he  must  have  intelligence  enough  left,  and  intention 
left,  that  he  knows  the  difference  between  right  and  wrong. 
But  simply  because  a  man  is  drunk  and  engorged  with  liquor, 
which  he  has  voluntarily  taken,  is  no  defense  to  crime,  and 
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section  22  of  the  Code  defines  that  rule  :  *  No  act  committed 
by  a  person  while  in  a  state  of  voluntary  intoxication,  shall 
be  deemed  less  criminal  by  reason  of  his  having  been  in  such 
a  state  or  6uch  a  condition.  But  whenever  the  actual  existence 
of  any  particular  purpose,  motive  or  intent  is  a  necessary  ele- 
ment to  constitute  a  particular  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the  accused  was 
intoxicated  at  the  time  in  determining  the  purpose,  motive  and 
intention  with  which  the  act  was  committed.'  Now,  if  he  was 
not  drunk  enough  so  but  that  he  had  a  motive,  and  he  had  an 
intent,  that  he  formed  a  purpose  to  do  the  act,  then  it  is  no 
excuse.  You  have  a  right  to  take  into  consideration  his  intox- 
ication for  the  purpose  of  seeing  whether  he  could  be  convicted 
of  murder  in  the  first  or  second  degree,  or  in  one  of  the 
degrees  of  manslaughter,  and  upon  the  question  of  intent,  upon 
the  question  of  motive,  he  would  have  a  right,  under  those  cir- 
cumstances, to  the  benefit  of  the  doubt,  and  you  would  be  jus- 
tified and  authorized  in  convicting  him  in  a  lesser  degree. 
But,  gentlemen,  you  must  not  do  this  upon  the  theory  to  let 
him  off.  You  must  only  do  il  if  you  believe  that  he  was  so 
drink  that  he  did  not  form  a  motive,  that  he  could  not  form  a 
motive,  and  upon  that  question  you  have  the  right  to  take  into 
consideration  all  that  he  said  and  all  that  he  admitted  about  it> 
the  number  of  blows  that  were  struck,  and  the  way  he  acted, 
including  his  escape,  for  the  purpose  of  saying  whether  he 
appreciated  what  was  going  on  and  whether  he  was  drunk 
enough  or  sober  enough  to  know  that  he  had  committed  this 
injury,  or  that  he  was  committing  it.  Gentlemen,  a  very 
respectable  authority,  The  People  against  Mills,  in  the  08th 
N.  Y.,  holds  that  intoxication  does  not  preclude  premeditation, 
because  a  man  may  premeditate  and  design  and  deliberate 
when  he  is  drunk.  He  may  not  do  it  consecutively  and 
accurately,  yet  he  may  be  fired  up  under  the  influence  of 
liquor  and  the  excitement,  so  that  he  is  better  prepared  to  do 
it  and  better  prepared  to  deliberate ;  so  you  are  to  take  into 
consideration  that  proposition." 

This  portion  of  the  charge  shows  that  the  jury  were  in 
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effect  instructed  that  if  the  defendant  was  totally  intoxicated 
so  that  he  did  not  know  right  from  wrong,  it  was  an  excuse 
for  his  crime.  This  statement  was  repeated  several  times,  and 
illustrated  in  the  charge  by  calling  attention  to  the  evidence 
of  one  of  the  defendant's  witnesses.  The  judge  then  charged 
that  voluntary  intoxication  was  no  defense  to  crime,  and  read 
to  the  jury  section  twenty-two  of  the  Penal  Code.  After  hav- 
ing read  that  section,  he  instructed  them  to  the  effect  that  if 
the  defendant  was  not  sufficiently  intoxicated  so  that  lie  had 
no  motive  cr  intent,  his  intoxication  was  no  eAeuse.  Whether 
by  this  he  intended  to  instruct  the  jury  that  the  defendant's 
intoxication  was  no  excuse,  either  partial  or  complete,  or  that 
it  was  not  a  complete  excuse,  is  by  the  charge  left  in  doubt. 
He  then  stated  to  the  jury  that  they  might  consider  the 
defendant's  intoxication  upon  the  question  of  intent  or  motive 
in  determining  the  grade  of  the  crime.  Having  previously 
told  the  jury  that  only  total  intoxication  was  an  excuse,  it  is 
not  clear  that  the  jury  understood  that  partial  intoxication 
might  be  considered  in  determining  those  questions.  This 
was  followed  by  a  statement  that  upon  that  theory  the  jury 
must  not  let  the  defendant  off ;  that  they  must  only  do  it  if 
they  believed  he  was  so  drunk  that  he  did  not  form  a  motive. 
Whether  by  this  last  statement  the  court  intended  to  instruct 
the  jury  thai  they  must  not  let  the  defendant  entirely  off 
unless  he  was  so  drunk  that  he  could  not  form  a  motive,  or 
whether  the  purpose  of  this  portion  of  the  charge  was  to- 
instruct  them  that  they  should  not  consider  the  question  of 
the  defendant's  intoxication  unless  he  was  so  far  intoxi- 
cated that  he  could  not  form  an  intent. or  motive,  is  not 
very  clear.  It  may  be  that  the  jurors  understood  from 
this  charge  that  they  might  consider  the  fact  of  the 
•  defendant's  intoxication  in  determining  the  grade  or  degree 
of  the  crime,  even  if  he  was  not  so  intoxicated  as  to  be  unable 
to  distinguish  between  right  and  wrong ;  and  yet  it  is  quite 
as  probable  the  impression  may  have  been  left  in  their  minds 
that  if  the  defendant  was  not  intoxicated  to  that  extent,  the 
fact  of  his  intoxication  was  not  to  be  considered  by  them  in 
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the  determination  of  the  case.  Very  likely  a  trained  legal 
mind  would  interpret  the  instructions  of  the  court  as  permit- 
ting the  consideration  of  partial  intoxication  upon  the  ques- 
tion of  motive  or  intent.  But  we  think  it  is  equally  probable 
that  the  jury  may  have  understood  from  the  charge  that  no 
intoxication  short  of  that  which  would  render  the  defendant 
unable  to  entertain  a  motive  or  form  an  intent  could  in  any 
way  affect  the  defendant's  guilt  as  to  degree  or  otherwise. 
The  peculiar  language  of  this  charge  is  such  that  at  least  it 
may  have  misled  the  jury.  The  charge  in  this  case  is  similar 
in  some  respects  to  that  in  The  People  v.  Leonardi  (143  N.  Y. 
360),  where  this  court  reversed  the  judgment  on  the  ground 
of  the  insufficiency  of  the  charged  We  are  fearful  that  the 
learned  trial  judge  did  not  state  the  rule  to  the  jury  with 
sufficient  clearness  to  enable  them  to  understand  that  the 
defendant's  intoxication  might  be  considered  by  them  in 
determining  the  grade  or  degree  of  his  crime. 

It  is  provided  in  section  528  of  the  Code  of  Criminal  Pro- 
cedure that  this  court  may  order  a  new  trial  if  it  is  satisfied 
that  justice  requires  it,  whether  an  exception  shall  have  been 
taken  or  not.  We  do  not  understand  that  the  provisions  of 
that  statute  were  intended  to  confer  upon  this  court  the  right 
to  disregard  any  valid  exception  taken  by  a  defendant,  or  to 
abridge  any  rights  he  formerly  possessed  in  reviewing  the  rul- 
ings of  a  trial  court.  The  manifest  purpose  of  its  provisions 
was  to  throw  additional  safeguards  around  a  defendant,  where 
the  judgment  is  of  death,  by  permitting  this  court  to  award 
him  a  new  trial  if  satisfied  that  justice  requires  it,  although 
no  exception  shall  have  been  taken  in  the  court  below. 
(People  v.  Driscoll,  107  N.  Y.  414.)  The  only  statute  that 
authorizes  the  court  to  disregard  errors  committed  on  a  trial 
in  a  criminal  action  is  section  542  of  the  Code  of  Criminal 
Procedure,  which  provides :  u  After  hearing  the  appeal  the 
court  must  give  judgment,  without  regard  to  technical  errors 
or  defects  or  to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties."  This  statute  is  in  effect  but  little  more 
than  a  codification  or  statutory  enactment  of  the  previously 
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established  rule,  that  even  in  criminal  cases  a  new  trial  will 
not  be  granted  for  an  erroneous  ruling,  where  the  appellate 
tribunal  can  see  that  by  no  possibility  could  the  error  have 
worked  any  harm  to  the  defendant.  (Stokes  v.  People,  53  N. 
Y.  164.)  This  statute  in  no  way  impairs  or  affects  the  pre- 
viously well-established  principle  that  the  rejection  of  com- 
petent and  material  evidence,  or  the  reception  of  incompetent 
and  improper  evidence,  which  is  harmful  to  a  defendant  and 
excepted  to,  presents  an  error  requiring  reversal.  Such  a 
ruling  affects  a  substantial  right  of  a  defendant  even  though 
the  appellate  court  would,  with  the  rejected  evidence  before 
it,  or  with  the  improper  evidence  excluded,  still  come  to  the 
same  conclusion  reached  by  the  jury.  The  defendant  has  the 
right  to  insist  that  material  and  legal  evidence  offered  by  him 
shall  be  received  and  submitted  to  the  jury,  and  to  have 
illegal  and  improper  evidence,  which  may  be  harmful, 
excluded,  and  to  have  the  opinion  of  the  jury  taken  upon 
proper  evidence  admitted  in  the  case,  and  upon  such  evidence 
only.  (People  v.  Wood,  126  K  Y.  249 ;  People  v.  Green* 
wall,  108  N.  Y.  296.)  As  was  said  by  Earl,  J.,  in  the  latter 
case :  "  A  person  on  trial  for  his  life  is  entitled  to  all  the 
advantages  which  the  laws  give  him,  and  among  them  is  the 
right  to  have  his  case  submitted  to  an  impartial  jury  upon 
competent  evidence." 

After  carefully  examining  and  considering  the  evidence, 
the  rulings  and  the  charge  contained  in  the  record  before  us, 
we  have  become  satisfied  that  justice  requires  us  to  grant  the 
defendant  a  new  trial  in  this  action.  In  reaching  this  con- 
clusion, we  have  not  been  wholly  controlled  by  any  one  of  the 
questions  discussed,  but  upon  a  consideration  of  them  all  we 
have  been  led  irresistibly  to  the  conclusion  that  in  the  further- 
ance of  justice  a  new  trial  should  be  granted. 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
granted. 

Haight,  J.  (dissenting).  The  deceased,  James  George,  was 
an  Indian  about  40  years  old,  engaged  in  the  business  of  bot- 
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toming  chairs,  and  from  time  to  time  was  a  visitor  at  the 
residence  of  Frank  Webb.  The  defendant,  Michael  Corey,  was 
born  in  the  city  of  New  York,  and  was  there  known  by  the 
name  of  Corey  ;  but  during  the  summer  of  1894  he  had  been 
engaged  as  a  farm  laborer  for  one  Ira  Spaulding,  living  in  the 
town  of  Stockbridge  in  the  county  of  Madison,  and  he  was 
there  known  by  the  name  of  Kelley.  About  the  first  of  Sep- 
tember he  stopped  working  for  Spaulding  and  entered  the 
employment  of  one  Frost  and  engaged  in  picking  hops. 
During  this  time  he  boarded  with  Webb.  Webb  appears  to 
have  been  a  man  in  humble  circumstances,  living  in  a  shanty 
situated  in  a  swamp  surrounded  by  bushes,  about  one-half  of 
a  mile  from  the  public  highway.  The  shanty  contained  only 
one  room,  twelve  by  sixteen  feet  in  size,  in  which  the  family 
lived,  ate  and  slept  upon  bedding  lying  upon  the  floor.  There 
was  one  window  in  the  west  side,  one  door  in  the  south  side, 
and  a  little  shelf  or  mantel  piece  on  the  south  side  just  east  of 
the  door,  about  as  high  as  the  head  of  an  ordinary  adult. 
The  Webb  family  consisted  of  himself,  his  wife,  Sarah  Webb, 
three  daughters,  Libbie,  aged  19  years,  Susan,  aged  16  years, 
Mary,  aged  9  years,  and  two  smaller  children. 

On  Thursday  evening,  September  27th,  1894,  there  were 
present  beside  the  family,  Cora  Bennett,  aged  19  years,  James 
George  and  the  defendant.  The  defendant  had  been  there 
during  the  day  and  had  assisted  Mr.  Webb  in  the  construc- 
tion of  a  lean-to  on  one  side  of  the  shanty.  George  had 
been  there  in  the  morning,  had  procured  some  material 
for  the  repair  of  chairs  and  had  gone  to  the  village  of 
Morris ville.  »He  returned  about  dusk,  bringing  with 
him  a  quantity  of  sausage  and  beef,  from  which  Mrs. 
Webb  cooked  his  supper.  After  awhile  the  defendant  sug- 
gested that,  in  view  of  having  visitors,  they  ought  to  have 
some  beer.  Thereupon  Frank  Webb  went  to  Pratt's  Hollow, 
where  he  procured  a  quart  of  beer  and  two  pints  of  whiskey. 
He  returned  about  eight  o'clock  in  the  evening.  While  he 
was  away,  George  took  a  pint  of  alcohol  which  he  had  brought 
with  him  and,  reducing  it  with  an  equal  quantity  of  water, 
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placed  the  mixture  in  two  pint  bottles,  which  were  passed 
I  around  among  the  company.     After  the  return  of  Webb,  the 

beer  was  also  passed  around,  each  drinking  a  little,  but  leaving 
about  half ;  and  then  one  of  the  pint  bottles  of  whiskey  was 
passed  around,  after  which  Mr.  Webb  played  on  his  violin 
while  the  company  danced.  George  danced  with  Mary  and 
Susan ;  the  defendant  danced  with  Mrs.  Webb  and  Susan  and 
some  of  the  other  girls.  After  the  dance  had  ceased  and  about 
half-past  ten  o'clock  in  the  evening,  the  defendant  was  sitting 
in  his  shirt  sleeves  on  the  north  side  of  the  room  near  Mrs. 
Webb.  Susie  Webb  was  standing  near  the  shelf  next  to  the 
door  and  George  stood  by  her  side  talking  to  her.  The 
defendant  then  stepped  up  to  them  and  says  to  George, 
"  What  do  you  talk  to  her  for  ? "  George  says,  "  Ain't  I  a 
right  to  talk  to  this  girl  ? "  The  defendant  says,  "  No,  you 
ain't,  you  6on  of  a  bitch,"  and  struck  George  with  his  fist 
George  then  pushed  him  back  against  the  wall,  and  the  defend- 
ant then  sprang  back  again  at  him,  striking  him  several  times 
about  the  body,  and  then  ran  out  of  the  door.  George  stag- 
gered toward  a  chair,  but  fell  from  it  on  to  the  floor.  Webb 
then  undertook  to  pick  him  up,  but  found  that  he  was  cov- 
ered with  blood.  He  then  followed  the  defendant  out  of  the 
house  and  found  him  in  the  edge  of  the  woods,  and  had  some 
conversation  with  him,  in  which  the  defendant  stated  that  he 
had  cut  George  with  the  little  blade  of  a  knife,  aud  stated  that 
he  had  thrown  the  knife  back  behind  the  woodshed  in  the 
bushes.  He  then  wanted  his  hat,  coat  and  vest,  and  Webb 
returned  to  the  house,  got  his  clothes  for  him,  handed  them  to 
him  and  he  went  away.  Webb  then  returned  to  the  house 
and  found  George  groaning  and  in  great  apparent  agony ;  he 
bathed  some  of  the  wounds  discovered  by  him  in  whiskey  and 
salt,  took  such  care  of  him  as  he  could  until  it  began  to  grow 
light,  and  then  he  went  to  the  village  and  procured  the  attend- 
ance of  Dr.  Clark.  The  doctor  arrived  between  five  and  six 
o'clock  in  the  morning  and  then  found  George  suflfering  from 
a  wound  an  inch  and  a  half  in  length,  penetrating  the  pleural 
cavity ;  two  wounds  penetrating  into  the  muscles ;  one  over 
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the  stomach ;  one  lower  down  in  the  abdomen,  from  which 
the  omentum  protruded;  one  near  the  hip  bone;  one  cut 
above  the  elbow  joint,  two  and  one-half  to  three  inches  long ; 
one  in  the  hip  that  went  in  about  one  and  one-half  inches,  and 
one  or  two  small  wounds,  in  all  nine  in  number.  The  doctor 
dressed  the  wounds  and  took  charge  of  the  case  from  that 
time  on  until  the  seventh  day,  when  George  died.  The  cause 
of  death  was  the  wound  that  penetrated  the  pleural  cavity. 
The  defendant,  after  leaving  the  residence  of  Webb,  went  to 
Spaulding's,  where  he  had  formerly  worked,  and  6lept  in  the 
barn  over  night.  The  next  morning  he  had  a  talk  with  one 
or  two  individuals,  in  which  he  stated  that  he  had  had  a  fight 
the  night  before  with  the  Indian  and  had  stabbed  him  three 
or  four  times.  He  then  disappeared  and  was  not  heard  from 
until  the  latter  part  of  October,  at  which  time  a  letter  from 
him  to  Susie  arrived,  to  which  allusion  will  be  made  hereafter. 
The  officers  then  found  him  in  the  hospital  on  Blackwell's 
Island,  and  procured  his  arrest. 

Upon  the  trial  the  facts  were  undisputed.  Passing  the 
details  of  the  affray,  the  first  questions  that  arise  requiring 
careful  and  considerate  attention  are  those  pertaining  to 
motive  and  intention  and  the  deliberation  and  premeditation 
with  which  the  act  was  done.  It  appears  that  George  was  a 
widower  and  had  been  giving  considerable  attention  to  the 
girl  Susie ;  that  the  defendant  was  also  enamored  of  her  and 
had  asked  her  to  become  his  wife ;  that  a  day  or  two  before 
they  had  attended  a  circus  in  company  with  Mrs.  Webb  and 
her  two  daughters,  Libbie  and  Susie,  and  that  in  returning 
from  the  circus  the  defendant  and  George  had  a  quarrel,  and 
were  about  to  engage  in 'a  fight,  when  Mrs.  Webb  interfered 
and  led  the  defendant  away.  Again,  it  appears  that  on  the 
evening  of  the  affray  the  defendant  became  extremely  jealous 
of  George  and  made  threats  against  him.  A  half  or  three- 
quarters  of  an  hour  before  the  final  affray  Susie  sat  down 
upon  the  beds,  which  were  piled  up  in  one  corner  of  the  room, 
with  her  back  against  the  wall ;  Libbie  and  Cora  were  lying 
upon  the  bed ;  George  sat  down  upon  the  beds  by  the  side  of 
63  # 
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Susie  ;  the  defendant  was  then  sitting  in  a  chair  on  the  other 
side  of  the  room ;  he  then  said  to  George,  "  If  you  was  any 
kind  of  a  man  about  you,  you  would  come  up  here  and  sit 
with  the  men;  you  wouldn't  be  sitting  there."  To  which 
George  replied,  "Ain't  I  got  any  right  to  sit  here  ? "  The 
defendant  says,  "  No."  They  then  got  up,  and  were  prepar- 
ing to  fight,  but  the  girl  Susie  interfered,  and  for  a  time  they 
were  quiet.  The  defendant,  however,  took  a  seat  by  the  side 
of  Mrs.  Webb,  to  whom  he  remarked  "  that  he  hated  that 
black,  damned  Indian,  and  he  wanted  to  have  his  revenge  on 
him,  and  he  would  some  time  or  another."  He  said  "he 
would  lick  him  if  he  could  have  trouble  with  him."  And, 
again,  "  he  would  lick  him  if  it  cost  him  his  life  to  do  it." 
As  we  have  seen,  about  a  half  an  hour  thereafter  Susie  and 
George  were  again  engaged  in  conversation  at  the  mantel,  at 
which  time  the  final  affray  already  related  took  place.  The 
letter,  to  which  allusion  has  already  been  made,  ic  set  forth  in 
the  prevailing  opinion.     (See  supra,  page  480.) 

This,  in  substance,  is  the  evidence  bearing  upon  the  ques- 
tions referred  to.  It  will  be  seen  that  there  was  evidence  of 
jealousy,  which  often  forms  one  of  the  strongest  motives  for 
the  commission  of  crimes  of  this  character,  ill-feeling,  threats, 
an  opportunity  to  deliberate  and  premeditate,  together  with 
the  written  declaration  that  he  meant  to  kill.  Seldom  is  evi- 
dence presented  more  convincing  or  conclusive.  It  is  not  only 
sufficient  to  warrant  the  finding  of  the  jury,  but  amply  sus- 
tains the  verdict.  ' 

The  only  exceptions  appearing  in  the  case  requiring  special 
attention  pertain  to  the  reception  in  evidence  of  the  letter 
above  referred  to.  In  the  latter  part  of  October  after  the 
death  of  George  there  arrived  at  Prates  Hollow  post  office  a 
letter  addressed  to  Mr.  "Webb,  care  of  Mr.  Lewis,  the  post- 
master, stamped,  "  New  York,  October  22nd."  This  letter 
was  taken  from  the  post  office  by  the  under  sheriff  and  taken 
to  Mr.  Webb's  house.  It  was  opened  and  there  was  found 
inclosed  the  letter  to  which  we  have  referred  above,  together 
with  an  envelope,  witli  a  postage  stamp  thereon,  addressed  "Mr. 
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Hugh  Foley,  53  Bowery,  Phoenix  House,  N.  Y."  This  letter 
was  the  first  disclosure  to  the  Webbs  of  the  whereabouts  of 
the  defendant.  It  was  taken  in  charge  by  the  under  sheriff, 
and  was  subsequently  produced  upon  the  trial  after  being 
identified  as  the  letter  found  inclosed  by  Webb,  on  the 
occasion  alluded  to.  Subsequently  the  defendant  was  arrested 
at  Blackwell's  Island  and  taken  to  the  Tombs  Police  Court  in 
New  York,  at  which  place  he  asked  Detective  Patrick  Lawlor 
if  he  could  send  a  message  to  his  brother.  The  detective  told 
him  that  he  could  and  gave  him  a  piece  of  paper  and  a  pencil, 
on  which  he  wrote  down  the  name  "  53  Bowery,  Phoenix 
House."  The  detective  then  said  to  him,  "  That  is  where  the 
envelope  was  in  that  letter  that  you  spoke  about  to  your  girl, 
was  it  ? "  He  says, "  Yes,  that  is  the  letter  that  got  me  here." 
The  defendant  then  talked  a  few  minutes  more  and  again  says, 
"  Can  I  play  the  crazy  act  on  that  letter  ? "  The  detective 
says,  "  Did  you  write  it  like  a  crazy  man  when  you  wrote  it  ? " 
He  says,  "  No,  does  it  read  like  crazy  ?  "  Detective  O'Brien 
was  also  present  and  heard  some  of  the  conversation  that  took 
place  between  Lawlor  and  the  defendant.  He  testifies  that 
the  defendant  asked  Lawlor  "If  he  thought  the  letter 
amounted  to  anything."  And  that  Lawlor  said  to  him,  "  You 
must  have  been  a  fool  if  you  thought  somebody  would  call  for 
that  letter.  The  letter  was  to  be  answered  and  called  for  at 
53  Bowery,  New  York."  He  then  said  to  Lawlor,  "  Do  you 
think  I  can  play  crazy  on  them  ? "  and  Lawlor  replied,  "  You 
must  do  something  better  than  that." 

Upon  the  trial  a  testament  was  produced  by  Mr.  Webb  and 
on  the  outside  of  the  fly  leaf  was  printed  in  pencil  the  name 
of  Michael  Kelley,  and  on  the  inside  of  the  same  leaf  was 
written  the  name  Michael  Kelley,  underneath  which  his  age 
was  stated.  Mr.  Webb  and  Susie  Webb  both  testified  that 
they  saw  the  defendant  write  these  names.  There  was  a  con- 
flict between  them  as  to  whether  the  writing  appearing  upon 
the  opposite  page  on  the  second  fly  leaf  was  in  his  handwrit- 
ing, but  as  to  the  writing  upon  the  first  fly  leaf  they  both 
agreed.     They  further  testified  that  they  had  seen  him  write, 
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knew  his  handwriting,  and  that  the  letter  referred  to  was  in 
his  handwriting.  Mr.  Webb  thought  that  the  addresses  upon 
the  envelopes  were  also  his,  but  Susie  thought  otherwise.  On 
cross-examination  it  appeared  that  both  Mr.  Webb  and 
Susie  could  read  writing  but  imperfectly,  and  that  some 
of  the  words  appearing  upon  the  envelopes  and  in  the 
letter  they  were  unable  to  read.  The  testament,  letter 
and  envelopes  were  subsequently  received  in  evidence. 
Objection  was  made  to  the  reception  in  evidence  of 
the  testament,  or  that  portion  thereof  containing  the  hand- 
writing of  the  defendant,  and  our  attention  is  called  to  the 
cases  of  Hall  v.  Van  Vranken  (28  Hun,  403)  and  Pontius  v. 
The  People  (82  N.  Y.  349).  But  these  cases  occurred  before 
the  statute,  when  the  old  rule  was  in  force,  which  permitted 
comparisons  only  with  the  genuine  handwriting  of  the  person 
already  in  evidence  for  other  purposes.  The  first  statute  upon 
the  subject  was  passed  in  the  year  1880.  It  was  subsequently 
amended  by  chapter  555  of  the  Laws  of  1888.  It  pertains  to 
the  evidence  and  practice  on  civil  and  criminal  trials.  It 
authorizes  comparison  of  a  disputed  writing  with  any  writing 
proved  to  the  satisfaction  of  the  court  to  be  the  genuine  hand- 
writing of  any  person  claimed.  Under  this  statute  the  genuine 
handwriting  of  a  person  may  be  admitted  in  evidence  for  the 
purpose  of  comparison.  Objection  was  further  made  to  the 
testimony  of  the  detectives,  and  the  claim  is  now  made  that 
their  testimony  should  have  been  excluded  as  incompetent 
under  section  395  of  the  Code  of  Criminal  Procedure.  That 
section  provides  that  "a  confession  of  a  defendant,  whether  in 
the  course  of  judicial  proceedings  or  to  a  private  person,  can 
be  given  in  evidence  against  him  unless  made  under  the 
influence  of  fear  produced  by  threats,  or  unless  made  upon  a 
stipulation  of  the  district  attorney  that  he  shall  not  be  prose- 
cuted therefor  *  *  *."  There  is  no  claim  or  pretense  that 
the  statements  made  by  the  defendant  to  the  officers  with  refer- 
ence to  the  letter  were  influenced  by  fear  produced  or  threats 
made  by  them,  or  that  there  was  any  communication  whatever 
made  to  him  by  the  district  attorney.    So  that  there  can  be  no 
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question  with  reference  to  the  competency  of  the  evidence 
under  this  provision  of  the  Code.  The  statements  made  by  the 
defendant  appear  to  have  been  voluntary  and  upon  his  own 
accord.  Further  objection  was  made  to  the  reception  of  the 
letter  in  evidence,  but  we  find  no  point  made  in  the  appellant'o 
brief ;  neither  was  there  any  question  raised  upon  the  argu- 
ment as  to  the  letter  having  been  sufficiently  proven  or  iden- 
tified. It  is  true  that  the  testimony  of  Mr.  Webb  and  Susie, 
with  reference  to  the  letter's  beiug  in  the  handwriting  of  the 
defendant,  was  somewhat  impaired  by  their  cross-examination. 
They  were  both  poor  readers,  but  it  does  not  necessarily  follow 
that  their  judgment  with  reference  to  the  handwriting  of  the 
letter  was  worthless ;  having  but  little  correspondence,  and 
accustomed  to  seeing  but  few  writings,  that  which  has  been 
called  to  their  attention  may  have  been  more  carefully  scrutin- 
ized and  more  thoroughly  and  intimately  known  for  that  very 
reason.  The  court,  in  passing  upon  the  question  as  to  the. 
admissibility  of  a  paper  in  evidence,  only  determines  whether 
there  is  evidence  sufficient  to  authorize  the  jury  to  find 
that  it  is  genuine.  Whether  the  witnesses  should  be 
believed,  together  with  the  inferences  to  be  drawn  from 
the  facts  and  the  circumstances,  are  questions  for  the  jury. 
In  4  Cowen  &  Hill's  Notes  to  Phillips  on  Evidence,  page 
476,  it  is  said  that  a  witness  who  speaks  of  handwriting  from 
having  seen  the  person  write  is  competent,  though  he  never 
saw  him  write  but  once,  and  that  where  he  has  seen  a 
party  write,  but  has  forgotten  the  character  of  his  hand,  he 
may  refer  to  that  writing  to  re-touch  and  strengthen  his 
recollection.  In  1  Greenleaf  on  Evidence  (section  577)  it  is 
stated  to  be  sufficient  for  the  purpose  that  the  witness  has 
seen  the  party  write  but  once,  and  then  only  his  name ;  that 
the  proof  in  such  cases  may  be  very  light,  but  the  jury  will 
be  permitted  to  weigh  it.  In  The  Commonwealth  v.  Levy  (2 
Wheeler  Criminal  Cases,  245)  a  witness  was  called  to  prove 
the  handwriting  of  the  defendant,  who  stated  that  he  had 
seen  him  write  his  name  once,  and  believed  the  signature  to 
the  letter  to  be  his  handwriting.    The  defendant  objected  to 
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the  reception  of  the  letter  in  evidence,  on  the  ground  that 
there  had  been  no  legal  proof  of  his  handwriting,  but  it  was 
held  that  there  had  been  some  evidence  to  prove  the  signature 
to  the  paper,  and  that  whether  the  evidence  is  sufficient  to 
establish  the  fact  was  a  question  for  the  jury  and  not  for  the 
court.  In  Jfinjee  v.  Osbom  (32  N.  Y.  669)  it  was  held  that 
the  question  of  tjte  genuineness  of  the  defendant's  signature, 
where  a  witness  had  sworn  that  he  had  seen  the  defendant 
write  and  that  lie  believed  the  signature  to  be  genuine,  was 
sufficient  evideuce  to  require  its  submission  to  the  jury.  And 
in  Hammond  v.  Yarian  (54  X.  Y.  398)  it  was  held  that 
where  one  has  seen  a  party,  whose  signature  is  in  question, 
write  his  name  once,  or  has  held  his  note  acknowledged  and 
conceded  to  l>e  genuine,  he  is  a  competent  witness  as  to  the  gen- 
uineness of  the  signature.  Lott,  Ch.  C,  speaking  with  refer- 
ence to  the  objection  to  the  testimony  that  the  witness  had 
not  shown  himself  sufficiently  acquainted  with  the  defendant's 
handwriting  to  testify  as  to  its  genuineness,  said :  "  The  objec- 
tion was  not  tenable.  They  had  some  means,  although  slight, 
of  enabling  them  to  judge  whether  the  signature  was  that  of 
the  defendant.  Yet,  sufficient,  in  their  belief,  to  express  an 
opinion  in  reference  thereto.  The  extent  of  their  knowledge 
and  the  weight  or  effect  to  be  given  to  their  opinion  were 
proper  matters  for  the  consideration  of  the  jury." 

TVe  thus  have  a  letter  arriving  at  the  post  office  near  the 
residence  of  the  Webbs,  addressed  as  we  have  already  stated, 
with  a  letter  inclosed  addressed  to  Susie,  with  a  return 
envelope  with  the  postage  paid  thereon  addressed  to  Hugh 
Foley,  53  Bowery,  Phtenix  House,  X.  Y. ;  the  letter  inclosed 
purports  to  have  Ih.h>u  written  by  the  defendant.  After  his 
arrest  he  asks  the  officer  for  permission  to  communicate  with 
his  brother.  He  then  writes  upon  a  paper  handed  him  for  that 
purpose  the  same  address  appearing  upon  the  envelope  for 
the  return  letter.  He  then  states  to  the  detective,  in  answer 
to  his  query,  that  the  address  is  the  same  as  that  upon  the 
envelope  inclosed  in  the  letter  addressed  to  the  girl,  and  that 
it  was  that  "letter  that  got  me  here/'  evidently  meaning  that 
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it  was  the  information  derived  from  the  letter  that  enabled 
the  officers  to  find  him  and  make  the  arrest.  lie  then  asks 
about  the  effect  of  the  letter,  and  as  to  whether  he  can  play 
crazy  with  reference  thereto,  thus  recognizing  its  importance 
and  his  own  acts  in  writing  the  same.  In  the  letter  he  asks 
Susie  to  write  him,  and  tells  her  to  inclose  the  answer  in  the 
envelope  which  he  had  inclosed.  Both  Susie  and  Mr.  Webb 
recognize  the  handwriting  in  the  letter  as  that  of  the  defend- 
ant's. All  these  conceded  and  undisputed  facts,  taken 
together  in  connection  with  the  inferences  which  the  jury 
properly  may  draw  from  the  surrounding  circumstances,  are 
most  convincing,  and  admit  of  but  one  rational  conclusion. 
They  not  only  make  a  case  for  the  admission  of  the  paper  to  the 
consideration  of  the  jury,  but  also  furnish  ample  evidence  to 
justify  a  finding  beyond  a  reasonable  doubt  that  the  letter  was 
his. 

A  question  is  also  made  with  reference  to  the  charge  of  the 
court  upon  the  question  of  the  intoxication  of  the  defendant 
at  the  time  of  the  affray,  although  no  request  was  made  to 
charge  differently,  or  exception  ta'ken  to  the  charge  as  made. 
It  is  contended  that  the  charge  is  so  unintelligible  as  to  leave 
the  jury  in  doubt  with  reference  to  the  true  rule,  and  that  for 
this  reason  a  new  trial  should  be  ordered.  It  is  evident  that 
the  judge  had  a  mistaken  idea  of  the  law  upon  the  subject, 
for  he  appears  to  have  instructed  the  jury  to  the  effect  that  if 
the  defendant  was  totally  intoxicated  so  as  to  be  wholly  irre- 
sponsible from  the  intoxication  he  would  be  entitled  to  an 
acquittal.  This  is  not  the  rule  where  the  intoxication  is  vol- 
untary, unless  accompanied  with  mania.  A  man  cannot  escape 
from  the  natural  and  inevitable  consequences  of  his  acts  by 
reason  of  his  voluntary  intoxication.  But  murder  in  the  first 
degree  requires  deliberation  and  premeditation,  and  where  a 
particular  purpose,  motive  or  intent  is  a  necessary  element  to 
constitute  a  particular  species  or  degree  of  crime,  the  fact  of 
intoxication  at  the  time  must  be  taken  into  consideration  for 
the  purpose  of  determining  the  motive  or  intent  with  which 
the  act  was  committed.  But  the  charge  in  this  respect  was 
more  favorable  to  the  defendant  than  it  should  have  been, 
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and  it  consequently  did  hitn  no  harm.  The  judge  subse- 
quently read  to  the  jury  the  provisions  of  section  twenty-two 
of  the  Penal  Code,  which  provides  that  "  No  act  committed 
by  a  person  while  in  a  state  of  voluntary  intoxication  shall  be 
deemed  less  criminal  by  reason  of  his  having  been  in  such  con- 
[  dition.     But  whenever  the  actual  existence  of  any  particular 

I  purpose,  motive  or  intent  is  a  necessary  element  to  constitute  a 

particular  species  or  degree  of  crime,  the  jury  may  take  into  con- 
sideration the  fact  that  the  accused  was  intoxicated  at  the  time, 
in  determining  the  purpose,  motive  or  intenc  with  which  he 
committed  the  act."  Here  we  have  the  statute  upon  the  sub- 
ject in  clear  and  concise  language,  with  the  attention  of  the 
jury  specifically  called  thereto.  And  then  after  the  reading 
of  this  provision  the  judge  concludes  his  charge  upon  the  sub- 
ject by  referring  to  The  People  v.  Fish  (125  X.  Y.  136),  and 
quoting  therefrom  the  following:  "To  sustain  an  indict- 
ment for  murder  in  the  first  degree,  the  People  are  bound  to 
show  that  the  defendant  intentionally  killed  the  deceased,  with 
premeditation  and  deliberation.  In  weighing  the  evidence  as 
to  premeditation  and  deliberation  the  jury  is  bound  to  take 
into  account  the  condition  of  the  defendant.  If,  however,  it 
appears  that  the  defendant,  although  intoxicated  at  the  time 
of  the  homicide,  was  sober  enough  to  form  an  intent  and  to 
deliberate  and  premeditate  the  crime,  his  responsibility  is  the 
same  as  if  he  had  been  perfectly  sober."  It  would  seem  that 
this  quotation,  together  with  the  reading  of  the  provisions  of 
the  Code,  must  have  made  clear  to  the  minds  of  the  jurors  the 
true  rule  upon  which  they  were  to  determine  the  question  of 
the  intention  and  the  deliberation  and  premeditation  under 
which  the  defendant  acted.  It  appears  that  the  defendant 
drank  from  the  alcohol  produced  by  George  twice ;  that  he 
also  drank  from  the  whiskey  purchased  by  Webb  once  or 
twice,  together  with  a  little  of  the  beer.  The  amount  taken 
by  him  at  the  time  of  the  drinking  does  not  appear.  Webb 
states  that  he  did  not  appear  to  be  drunk.  After  the  affray 
ha  ran  out  of  the  house,  then  sent  for  his  clothes,  talked  about 
the  knife,  what  he  had  done  and  then  went  away.  The  next 
morning  he  talked  about  the  transaction,  told  about  the  trouble 
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that  he  had  had  with  George,  and  how  he  had  stabbed  him, 
thus  indicating  that  he  had  a  pretty  clear  recollection  of  the 
transaction.  There  is  nothing  appearing  in  the  evidence  in 
reference  to  his  condition  which  distinguishes  the  case  from 
that  of  The  People  v.  Fish  (supra). 

This  case  is  clearly  distinguishable  from  that  of  The  People 
v.  Leonardi  (143  N.  Y.  360).  In  that  case  the  homicide  was 
committed  without  provocation  and  without  motive  by  a  per- 
son who  at  the  time  was  very  much  intoxicated.  In  that  case 
the  court  charged  in  substance  that  if  the  defendant  had 
intelligence  enough  to  know  right  from  wrong,  that  the  act 
he  committed  was  wrong,  he  was  responsible  ;  but  if  he  was 
bereft  of  reason,  sense  and  judgment,  and  that  without 
knowledge  or  intent  as  to  the  result  of  his  act  he  was  irre- 
sponsible, and  that  this  was  all  the  court  would  say  as  to  the 
intoxication  as  bearing  upon  the  defendant's  capacity  to  dis- 
tinguish between  right  and  wrong.  Subsequently  the  court 
charged  that  if  the  defendant  was  sober  enough  to  know  what 
he  was  about,  that  the  act  was  wrong,  then  his  intoxication 
and  motive  would  both  exist  and  the  one  would  not  destroy 
the  other ;  that  he  must  be  completely  intoxicated  in  order  to 
be  excused,  etc.  This  charge  for  obvious  reasons  was  held  to 
be  erroneous. 

Upon  the  trial  the  defendant  showed  by  a  witness  that  at 
the  time  of  the  homicide  he  was  sick.  The  witness  was  then 
asked  by  the  district  attorney  to  state  what  was  the  matter 
with  him,  and  the  witness  answered,  giving  the  character  of 
his  disease.  It  is  now  claimed  that  this  was  error,  and  that 
the  answer  tended  to  prejudice  the  defendant  before  the  jury. 
In  the  first  place  no  exception  was  taken  to  the  admission  of 
the  evidence,  and  in  the  next  place  the  defendant  disclosed  the 
character  of  his  difficulty  on  two  occasions,  one  as  an  excuse 
for  his  going  away  the  morning  after  the  homicide,  and  the 
other  for  the  purpose  of  showing  that  he  was  in  the  hospital 
and  not  in  the  prison  on  Blackwell's  Island  at  the  time  of  his 
arrest.  It  is  quite  apparent  that  at  the  time  of  the  trial  it  did 
not  occur  to  the  defendant  that  the  evidence  was  harmful. 
64 
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He  then,  evidently,  had  more  confidence  in  the  intelligence 
and  judgment  of  the  jurors.  It  is  now  asking  too  much  of  a 
court  on  review  to  hold  that  the  twelve  jurors,  selected  with 
the  care  and  deliberation  with  which  the  jurors  were  impan- 
elled in  this  case,  were  so  weak,  incompetent  and  utterly  unfit 
for  the  discharge  of  the  duty  assigned  to  them  that  they  found 
this  man  guilty  by  reason  of  the  affliction  or  disease  from  which 
he  was  suffering. 

It  would  seem  that  in  the  presenting  of  this  case  the  impres- 
sion prevailed  that  a  murder  trial  is  conducted  under  different 
rules,  and  in  a  different  manner  from  ordinary  trials.  If  such 
an  impression  prevails  it  is  a  mistake.  If  improper  evidence 
is  admitted  the  attention  of  the  court  should  be  called  thereto 
by  an  exception.  If  the  judge  misstates  the  law  or  the  evi- 
dence, his  attention  should  be  called  thereto,  and  an  exception 
taken  whilst  he  has  an  opportunity  to  correct  his  instruction 
to  the  jury.  To  dispense  with  these  safeguards  would  enable 
attorneys  to  trick  the  court  in  nearly  every  trial  that  takes 
place.  They  may  sit  by,  keep  still  and  permit ^incompetent 
evidence  to  be  received,  by  their  conduct  impliedly  consenting 
to  its  reception,  and  then,  after  a  verdict  against  them,  insist 
that  it  was  error,  and  the  judgment  should  be  reversed.  It  is 
provided  that  "  when  the  judgment  is  of  death,  the  Court  of 
Appeals  may  order  a  new  trial,  if  it  be  satisfied  that  *  *  * 
justice  requires  a  new  trial,  whether  any  exceptions  shall  have 
been  taken  or  not  in  the  court  below."  (Code  Criminal  Pro- 
cedure, section  528.)  Power,  is  here  given  to  the  Court  of 
Appeals  to  order  a  new  trial  when  justice  requires  it.  This 
power,  however,  should  be  exercised  only  in  cases  where  mani- 
fest injustice  has  been  done,  and  where  it  is  apparent  to  the 
court  that  a  different  result  ought  to  have  been  reached. 
(People  v.  Kelly,  113  N.  Y.  647 ;  People  v.  Cignarale,  110 
N.  Y.  23;  People  v.  Fish,  125  N.  Y.  136-144.) 

The  judgment  and  conviction  should  be  affirmed. 

O'Brien,  Bartlett  and  Vann,  JJ.,  concur  with  Martin, 
J.,  for  reversal ;  Andrews,  Ch.  J.,  and  Gray,  J.,  concur  with 
Haight,  J.,  for  affirmance. 

Judgment  reversed. 
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David  M.  Koehler,  Appellant,  v.  Joseph  Hughes,  Respond- 
ent, Impleaded  with  Henry  Hughes. 

1.  Appeal  —  Opinions  op  Coukts  Below.  Opinions  of  courts  form  nc 
part  of  the  record,  and  statements  therein  as  to  what  the  courts  below  did 
or  did  not  pass  upon  cannot  be  considered  by  the  Court  of  Appeals, 
unless  the  judgment  appealed  from  so  refers  to  the  opinion  as  to  make  it 
a  part  of  the  record. 

2.  Appeal  —  Record  not  Affected  by  Opinions.  When  a  record, 
on  appeal  to  the  Court  of  Appeals,  contains  proposed  findings,  marked 
"found"  or  "refused,"  respectively,  without  any  statement  of  the  ground 
or  reason,  followed  by  an  order  and  judgment  ot  unqualified  affirmance 
by  the  General  Term,  containing  no  reference  to  any  opinion,  the  state  of 
the  case  is  not  affected  by  the  fact  that  an  opinion  of  the  trial  judge  states 
that  he  refused  certain  findings  because  he  deemed  them  immaterial,  and 
the  opinion  of  the  General  Term  states  that,  owing  -to  a  defective  certifi- 
cate to  the  case,  as  settled,  it  was  precluded  from  reviewing  the  question* 
of  fact. 

8.  Appeal — Defective  Record.  The  power  of  the  Court  of  Appeals 
to  review  is  limited  to  such  questions  as  appear  in  the  record,  and  where 
the  record  fails  to  show  all  that  was  done  in  the  court  below  which  is 
material  to  the  appeal  a  motion  should  be  made  to  correct  the  record  so  as 
to  cause  the  essential  facts  to  appear. 

4.  Findings.  Where,  upon  the  evidence  in  a  case,  part  of  a  finding 
requested  is  true,  and  another  part  has  no  evidence  to  support  it,  the  triaL 
court  is  justified  in  refusing  the  whole  request. 

5.  Refusal  to  Find.  Error  cannot  be  founded  upon  a  refusal  to  find, 
unless  it  appears,  not  only  that  evidence  was  given  proving  the  fact,  but, 
also,  that  it  was  uncontroverted. 

6.  Appeal  —  Consideration  of  Facts.  No  fact  can  be  considered  by 
the  Court  of  Appeals  for  the  purpose  of  reversing  a  judgment  unless  it 
appears  in  the  findings  or  is  requested  to  be  found  upon  uncontroverted 
evidence. 

7.  Subrogation — Volunteer.  A  mere  volunteer  or  intermeddler 
cannot  procure  subrogation  to  the  rights  of  another  merely  because  he  has 
paid  a  debt  or  discharged  an  obligation  for  which  that  person  was  respon- 
sible; but  to  entitle  one  to  subrogation,  he  or  his  property  must  have  been 
in  some  way  lawfully  answerable  for  the  claim  paid. 

8.  Subrogation  —  Supposed  Interest.  As  a  general  rule  a  supposed 
interest  in  property  claimed  to  have  been  protected  by  a  payment  is  not 
enough  to  support  a  claim  to  subrogation. 

9.  Subrogation  —  Voluntary  Payment.  Where  a  person,  in  order  to 
protect  an  alleged  undivided  interest  in  premises  claimed  to  be  held  in  oora- 
mon,  redeems  them  from  tax  sales  and  brings  an  action  against  his  alleged 
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co-tenant,  who  claims  to  own  the  premises  as  an  entirety  and  who  has 
acquired  the  rights  of  the  purchasers  at  the  sales,  to  be  subrogated  to  such 
rights  to  the  full  amount  paid  by  him,  and  fails  to  prove  his  title,  be  has 
no  interest  to  protect;  his  payment  is  deemed  to  have  been  voluntary,  and 
bis  complaint  is  properly  dismissed. 

10.  Deed— Acceptance.  *The  acceptance  of  a  deed  by  the  grantee 
thereof  is  as  necessary  to  a  change  of  title  as  its  delivery. 

11.  Deed  —  Delivery  —  Evidence.  Where  a  deed  is  shown  to  have 
been  executed  two  years  before  the  death  of  the  grantee  named  therein, 
the  fact  that  it  was  recorded  after  his  death  is  of  slight  importance  upon 
the  question  of  delivery  in  a  case  where  its  custody  during  the  interval  is 
not  shown  anil  where  it  does  not  appear  by  whom  it  was  recorded. 

12.  Acceptance  op  Deed  —  Conflict  of  Evidence.  A  conflict  in 
the  evidence,  relied  upon  as  showing  a  delivery  and  acceptance  of  a  deed 
executed  before,  but  not  recorded  until  after  the  death  of  the  grantee,  ia 
raised  by  testimony  to  the  effect  that  if  the  deed  was  delivered  as  claimed 
the  grantee  became  the  landlord  of  a  tenant  of  the  premises,  who  there- 
after attorned  to  the  holder  of  an  adverse  title  in  the  grantee's  presence 
and  with  his  implied  consent. 

Reported  below,  73  Hun,  167. 

(Argued  January  15,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  20,  1893,  which  affirmed  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  dismiss- 
ing plaintiff's  complaint  on  the  merits  as  against  the  respond- 
ent, Joseph  Hughes. 

This  was  an  action  to  obtain  the  subrogation  of  the  plaintiff 
to  the  rights  of  a  purchaser  at  certain  sales  for  the  non-pay- 
ment of  taxes  upon  real  estate  alleged  to  belong  to  the  parties 
as  tenants  in  common. 

It  is  alleged  in  the  complaint  that  the  defendant  Henry 
Hughes,  being  seized  in  fee  and  in  possession  of  an  undivided 
eighth  of  the  premises  in  question,  situated  in  the  city  of 
New  York,  gave  a  mortgage  upon  the  same  to  the  plain- 
tiff to  secure  loans  then  made  and  others  to  be  made; 
that,  at  the  same  time,  the  defendant  Joseph  Hughes 
owned  an  undivided  interest  in  said  premises-;  that  afterward, 
and  on  September  11th,  1889,  as  well  as  on  September  26th, 
1890,  the  plaintiff  redeemed  the  premises  from  certain  tax 
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sales  theretofore  made  by  the  payment  of  the  required  amounts 
to  the  clerk  of  arrears ;  that  thereafter  said  Henry  Hughes 
conveyed  his  interest  in  the  premises  to  the  plaintiff  as  a 
further  security  to  the  said  loans ;  that  on  September  25th, 
1891,  the  defendant  Joseph  Hughes,  who  was  the  purchaser 
at  one  of  the  tax  sales,  and  the  assignee  of  the  purchaser  at 
the  other,  acquired  all  the  outstanding  interests  in  the  prem- 
ises except  said  undivided  eighth  so  belonging  to  Henry 
Hughes  and  the  plaintiff,  with  full  knowledge  of  all  the 
equities.  The  plaintiff  demanded  that  he  be  subrogated  to 
the  rights  of  the  said  purchasers  at  the  tax  sales  to  the  full 
amount  paid  by  him,  with  interest  thereon ;  that  the  same  be 
declared  a  lien  upon  the  premises,  and  that  the  shares  of  the 
defendants  be  sold  to  pay  the  same.  There  was  neither  alle- 
gation nor  proof  of  any  request  to  redeem  made  of  the  plain- 
tiff by  either  defendant,  or  request  to  contribute  made  by  the 
plaintiff  of  either  defendant.  Henry  Hughes  made  no  defense, 
and  the  answer  of  Joseph  Hughes  was,  in  substance,  a  general 
denial,  except  that  he  admitted  his  own  title. 

The  trial  court  found  that  the  plaintiff  made  said  payments 
to  the  clerk  of  arrears  voluntarily,  and  dismissed  the  com- 
plaint upon  the  merits,  with  costs.  From  the  judgment  of 
affirmance  by  the  General  Term  this  appeal  is  brought. 

Devoid  McClure  and  Charles  Goldzier  for  appellant. 

JSdward  W.  S.  Johnston  for  respondent. 

Yann,  J.  Several  questions  of  practice  require  examina- 
tion in  this  case  before  we  can  consider  the  appeal  upon  the 
merits. 

The  learned  General  Term  states  in  its  opinion  that,  owing 
to  a  defective  certificate  to  the  case,  as  settled,  it  was  pre- 
cluded from  reviewing  the  questions  of  fact. 

The  learned  trial  judge  states  in  his  opinion  that  he  had 
refused  findings  in  favor  of  or  against  the  respective  conten- 
tions of  the  parties  as  to  whether  the  plaintiff's  grantor  had, 
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or  had  not,  any  interest  in  the  property  involved,  because  he 
deemed  the  fact  immaterial. 

These  opinions  form  no  part  of  the  record  and  the  state- 
ments appearing  therein,*  as  to  what  the  respective  courts  did 
or  did  not  pass  upon,  cannot  be  considered,  unless  the  judg- 
ment appealed  from  so  refers  to  the  opinion  as  to  make  it  a 
part  of  the  record.  (Dibble  v.  Dvmiok^  143  N.  Y.  549,  553 ; 
Williams  v.  Z>.,  Z.  &  W.  B.  B.  Co.,  127  N.  Y.  643,  646; 
Tolmcm  v.  Syracuse,  B.  &  N.  Y.  B.  B.  Co.,  92  N.  Y.  353, 
356.)  Neither  the  judgment  of  the  General  Term,  nor  the 
order  upon  which  it  was  based,  refer  to  the  opinion,  and  the 
adjudication  is  general  in  form,  reciting  the  judgment  of  the 
Special  Term  and  affirming  "  it  in  all  respects." 

The  proposed  findings  presented  by  the  plaintiff  to  the  trial 
judge,  under  the  practice  that  prevailed  at  the  time,  were  each 
marked  in  the  usual  way,  as  "  found  "  or  "  refused,"  respec- 
tively, without  any  statement  of  the  ground  or  reason.  Noth- 
ing appears  in  the  record  itself  to  show  that  the  action  of  the 
General  or  the  Special  Term  was  other  than  as  thus  stated,  or 
in  any  way  explaining  such  action  or  setting  forth  the  reason 
therefor,  so  as  to  make  it  appear  that  the  facts  were  not 
reviewed  by  the  appellate  court,  or  that  certain  findings  were 
marked  "  refused  "  because  deemed  immaterial  by  the  trial . 
court. 

Our  power  to  review,  according  to  the  practice  that  has  pre- 
vailed for  many  years,  is  limited  to  such  questions  as  appear  in 
the  record.  When  the  record  fails  to  show  all  that  was  done 
by  the  court  below  that  is  material  to  be  spread  before  the 
appellate  court  to  enable  it  to  properly  review  the  case,  a 
motion  should  be  made  to  so  correct  it  as  to  cause  the  essential 
facts  to  appear,  so  that  the  rights  of  all  concerned  may  be  ade- 
quately protected.  It  is  just  as  important  that  the  case  should 
properly  show  the  facts  upon  which  error  is  predicated  as  it 
is  to  take  an  appeal. 

Confining  ourselves  to  the  record,  as  thus  explained,  the  first 
question  open  to  review  is  whether  the  plaintiff  was  shown  to 
have  any  interest  in  the  premises  in  question  upon  which  a 
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decree  of  subrogation  could  be  based.  A  mere  volunteer  or 
intenneddler  will  not  be  substituted  in  the  place  of  a  person 
whose  rights  he  seeks  to  acquire,  simply  because  he  has  paid  a 
debt,  or  discharged  an  obligation,  for  which  that  person  was 
responsible.  One  cannot  ask  for  subrogation  with  success, 
unless  either  he  or  his  property  was  in  some  way  lawfully 
answerable  for  the  claim  paid.  As  was  said  by  Chancellor 
Walworth  in  Sanford  v.  McLean  (3  Paige,  117,  122), "  it  is 
only  in  the  cases  where  the  person  advancing  the  money  to 
pay  the  debt  of  a  third  party,  stands  in  the  situation  of  a 
surety,  or  is  compelled  to  pay  it  to  protect  his  own  rights,  that 
a  court  of  equity  substitutes  him  in  the  place  of  the  creditor, 
as  a  matter  of  course,  without  any  agreement  to  that  effect. 
In  other  cases  the  demand  of  a  creditor  which  is  paid  with 
the  money  of  a  third  person,  without  any  agreement  that  the 
security  shall  be  assigned  or  kept  on  foot  for  the  benefit  of 
such  third  person,  is  absolutely  extinguished." 

The  plaintiff  was  not  a  surety,  nor  did  he  redeem  from  the 
tax  sales  upon  request,  or  under  any  agreement,  but  he  alleges 
that  he  made  the  payments  in  order  to  protect  an  undivided 
•eighth  interest  that  he  claimed  in  the  premises  covered  by  the 
taxes,  but  which  the  defendant  Joseph  Hughes  claimed  to 
own  as  an  entirety.  The  trial  court  found  that  he  paid  as  a 
volunteer  and  did  not  find  that  he  had  any  interest  in  the 
property.  The  only  requests  presented  by  the  plaintiff  for 
findings  upon  the  subject  were  the  following,  viz. :  "  I.  That 
prior  to  and  at  the  time  of  his  death,  William  P.  Powers  was 
the  owner  of  the  premises  described  in  the  complaint.  II. 
"That  under  the  last  will  and  testament  of  William  P.  Powers, 
duly  proved,  William  Hughes  and  Joseph  Hughes  as  devisees 
of  the  said  William  P.  Powers  became  the  owners  of  the  said 
premises  as  tenants  in  common.  III.  That  thereafter 
William  Hughes  died  intestate,  and  Henry  Hughes,  Joseph 
Hughes,  Susan  Reardon,  William  Hughes  and  Mary  Adame 
as  his  heirs  at  law  succeeded  to  the  ownership  of  his  share  of 
the  property.  IV.  That  thereafter  the  defendant  Henry 
Hughes,  being  indebted  to  the  plaintiff,  on  the  10th  day  of 
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December,  1889,  duly  conveyed  to  him  all  his  right,  title  and 
interest  in  the  said  premises,  as  security  for  such  indebtedness." 

The  trial  judge,  as  appears  by  the  record,  refused  to  find 
each  of  these  requests,  and  the  plaintiff,  having  duly  excepted, 
now  claims  that  these  proposed  findings  were  so  conclusively  » 
proved  by  uncontradicted  evidence  that  the  refusal  to  find 
as  requested  was  error  in  law.  {Livingston  v.  M.  E.  R.  Co., 
138  N.  Y.  76.)  While  the  record  shows  us  a  deed  from 
Henry  Hughes  to  the  plaintiff,  and  there  is  evidence  tending 
to  show  that  at  the  date  thereof  the  grantor  was  indebted  to 
the  grantee,  there  was  nothing  to  connect  the  debt  with  the 
deed,  which  is  silent  upon  the  subject.  There  was  no  evi- 
dence tending  to  show  that  the  deed  was  given  "  as  security 
for  such  indebtedness."  The  trial  judge  was  justified  in 
refusing  to  make  the  fourth  proposed  finding,  because  there 
was  no  evidence  to  support  a  part  of  it,  and  he  was  not 
obliged  to  find  anything  that  was  untrue,  even  if  it  was  inim* 
terial.  Although  a  part  was  true,  the  court  was  not  bound  to 
analyze  it,  and,  passing  upon  its  several  parts  separately,  find 
what  was  true  and  reject  what  was  false,  but  could  properly 
refuse  the  whole  request  because  a  part  was  not  true,  so  far  as 
appeared  from  the  evidence.  {Da/ois  v.  Leopold,  87  N.  Y. 
620.)     ; 

The  object  of  the  other  proposed  findings,  above  quoted, 
was  to  show  that  title  to  said  premises  passed  from  William  P. 
Powers  through  several  intermediate  owners  to  plaintiffs 
grantor.  This  was  necessary  in  order  to  show  that  plaintiff 
had  an  interest  to  protect,  for  a  supposed  interest  is  not 
enough  to  support  a  claim  to  subrogation  unless  under  pecu- 
liar circumstances.  {Dawson  v.  Lee,  83  Ky.  49 ;  Bancroft  v. 
Abbott,  3  Allen  [Mass.],  524;  Randolph  v.  Randolph,  3 
Band.  [Va.]  490.) 

The  title  to  these  premises  presents  a  curious  history. 
Starting  in  November,  1874,  when  it  was  vested  in  said 
Powers,  it  passed  by  proper  conveyances  to  Lewis  Johnston 
and  from  him,  through  the  wife  of  said  Powers  as  intermedi- 
ate grantee  to  Catherine  Barrett,  who,  on  May  3rd,  1875,  pur- 
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ported  to  convey  to  said  Powers,  by  a  deed  acknowledged  on 
that  day,  but  not  recorded  until  November  6th,  1877,  or  three 
days  after  Powers'  death.  On  May  20th,  1875,  Catherine 
Barrett  gave  another  deed  of  the  same  premises,  reciting  the 
same  consideration  of  $7,000,  to  Bridget  Barrett,  and  this 
deed  was  at  once  recorded.  July  29th,  1891,  she  gave  a  third 
deed,  running  to  defendant  Joseph  Hughes,  who  had  in  the 
meantime  acquired  the  title  of  the  heirs  of  Bridget  Barrett, 
and,  if  her  title  was  good,  he  owns  the  entire  premises,  and 
the  plaintiff  has  no  interest  therein.  As  the  deed  to  Powers 
was  not  recorded  when  he  died,  the  position  is  taken  that 
there  is  no  proof  of  a  delivery  to  him.  (JFuher  v.  Hall,  41 
N.  Y.  416.)  It  does  not  appear  by  whose  authority  it  was 
placed  upon  record  nor  in  whose  custody  it  was  in  the  mean- 
time. Aside  from  the  deed  itself  there  is  no  evidence  tend- 
ing to  show  a  delivery  except  that  Catherine  Barrett  testified 
that  she  remembered  "  making  a  deed  of  the  premises  at  one 
time  to  William  Powers  in  1875."  After  stating  that  she 
also  remembered  signing  a  deed  to  Bridget  Barrett,  but  did 
not  know  what  it  was,  she  added,  "  I  had  made  a  deed  to 
Powers  before  that."  This,  although  somewhat  indefinite, 
bore  on  the  subject  of  delivery,  as  the  witness  may  have  meant 
by  "  making  a  deed,"  both  the  execution  and  delivery  thereof. 
The  will  of  Mr.  Powers  furnishes  no  aid,  as  he  devised  all  his 
real  estate,  by  general  terms,  without  describing  it. 

On  the  other  hand,  evidence  was  given  tending  to  show  that 
Mr.  Powers  made  no  claim  to  the  title*  or  possession  of  the 
premises  after  the  date  of  the  deed  to  him ;  that  November 
4th,  1874,  while  Lewis  Johnston  owned  the  property,  he 
leased  it  to  William  Hughes,  at  an  annual  rental  of  $720,  for 
the  term  of  five  years,  with  the  privilege  of  renewing  the  lease 
for  a  further  term  of  ten  years,  from  May  1st,  1880,  and  that 
subsequent  conveyances  were  subject  to  that  lease ;  that  May 
1st,  1883,  William  Hughes  sub-let  to  Henry  Hughes,  who  was 
in  possession,  under  said  lease,  until  April  25th,  1893 ;  that 
after  the  date  of  the  conveyance  from  Catherine  Barrett  to 
Powers,  William  Hughes  paid  rent  under  said  lease  to  Bridget 
65 
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Barrett,  in  the  presence  of  Mr.  Powers,  and,  apparently,  with 
his  consent,  on  two  occasions,  as  well  as  on  other  occasions 
when  he  was  not  present ;  that  in  Jane,  1891,  the  said  Cath- 
erine Barrett  alleged,  in  a  petition  to  sell  the  undivided  share 
of  two  infants,  who  were  heirs  at  law  of  Bridget  Barrett, 
that,  as  such,  they  were  seized  of  an  undivided  portion  of  the 
premises,  and  entitled  to  the  possession  thereof,  and  that, 
March  28th,  1893,  Joseph  Hughes  recovered  possession  of  the 
premises  in  an  action  of  ejectment  against  Henry  Hughes. 

Thus  it  appears  that  there  was  a  conflict  in  the  evidence  on 
the  question  of  delivery  and  acceptance  of  the  deed  to  Mr. 
Powers,  and  it  was,  therefore,  not  incumbent  on  the  trial 
judge  to  find  in  favor  of  the  plaintiff  on  that  issue.  {Stewart 
v.  Morss,  79  N.  Y.  629.)  Error  cannot  be  founded  on  a 
refusal  to  find,  unless  it  appears  not  only  that  evidence  was 
given  proving  the  fact,  but  also  that  it  was  uncontroverted. 
{Thompson  v.  Bank  of  British  North  America,  82  N.  T.  1.) 
The  inconsistent  acts  and  statements  of  the  witness  relied  upon 
to  prove  a  delivery,  presented  a  question  of  credibility.  As 
the  custody  of  the  deed,  during  the  two  years  that  it  remained 
unrecorded,  was  not  shown,  the  fact  that  it  was  placed  on 
record  after  the  death  of  the  grantee,  was  of  slight  import- 
ance. If  the  instrument  was  delivered  as  claimed  by  the 
plaintiff,  the  grantee  became  the  landlord  of  the  tenant,  who 
attorned  to  the  holder  of  an  adverse  title,  in  his  presence  and 
with  his  implied  consent.  All  the  known  acts  of  the  sup- 
posed grantee  were  inconsistent  with  an  acceptance  of  the 
deed  by  him,  and  yet  acceptance  is  as  essential  to  the  change 
of  title  as  delivery.  {Jackson  ex  dem.  v.  Phipps,  .12  Johns. 
418 ;  Church  v.  Qilmcmy  15  Wend.  656.) 

It  is,  however,  claimed  by  the.  plaintiff  that  he  was  at  least 
a  tenant  for  years  under  the  deed  from  Henry  Hughes,  which 
operated  as  an  assignment  of  his  sub-lease  from  William 
Hughes,  and  that  he  thus  had  an  interest  to  protect,  and  did 
not  pay  as  a  volunteer.  There  is  neither  finding  nor  request 
to  find  upon  the  subject,  and  nothing  to  make  it  the  ground 
of  relief  on  this  appeal.     If  the  appellant  desired  to  base  a 
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claim  of  error  upon  that  allegation,  it  was  necessary  for  him 
to  procure  a  finding  sufficient  to  present  the  question,  or, 
After  requests  made  in  due  form,  by  an  exception  to  a  refusal 
to  find  according  to  the  settled  practice.  No  fact  can  be  con- 
sidered by  this  court  for  the  purpose  of  reversing  a  judgment 
unless  it  either  appears  in  the  findings  or  is  requested  to  be 
found  upon  uncontroverted  evidence.  (JSurnap  v.  National 
Bank,  96  N.  Y.  125,  131.) 

So  far  as  the  record  shows,  therefore,  the  plaintiif  paid  vol- 
untarily, as  the  trial  court  found. 

After  examining  all  of  the  exceptions  we  find  nothing  which 
<jalls  for  a  reversal  of  the  judgment,  which  should,  therefore, 
be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Twenty-sixth  Ward  Bank  of  Brooklyn,  Appellant,  v. 
Caroline  H.  Stearns  et  al.,  Respondents. 

Banks — Promissory  Note  —  Notice  op  Conditional  Indorsement. 
If  a  director  of  a  bank,  while  acting  as  the  agent  of  the  bank,  procures 
.an  indorsement  upon  a  promissory  note  upon  the  understanding  that  an 
additional  indorsement  shall  be  obtained,  which  is  not  done,  the  bank,  on 
taking  the  note,  is  chargeable  with  notice  of  the  condition  and  its  non- 
performance, available  to  the  indorser  as  a  defense  to  an  action  on  the  note 
by  the  bank. 

Reported  below,  7  Misc., Rep.  276. 

(Argued  January  80,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  February  26, 
1894,  which  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict. 

This  was  an  action  against  the  indorsers  upon  two  promis- 
sory notes. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  M.  Earle  for  appellant.  The  bank  was  a  holder  for 
iralue,  within  the  meaning  of  the  law-merchant,  and  was  as 
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such  protected  by  the  law  of  commercial  paper.  {Brown  v. 
Leavitt,  31  K  Y.  113 ;  F  Nat.  Bank  of  C.  v.  Dean,  137 
N.  Y.  110 ;  P.  Ins.  Co.  v.  Church,  81  N.  Y.  218 ;  Youngs 
v.  Lee,  12  N".  Y.  551 ;  Day  v.  Saunders,  1  Abb.  Ct.  App. 
Dec.  495.)  Being  a  holder  for  value,  the  bank  can  recover 
against  even  an  accommodation  indorser,  unless  it  took 
with  notice  of  a  conditional  indorsement.  (81  N.  Y.  225.) 
The  burden  of  proof  of  establishing  notice  to  the  bank  was  on 
the  defendants.  (Dalrymple  v.  Hillenbrand,  62  N.  Y.  5; 
Cowing  v.  Altman,  71  N.  Y.  435 ;  Sprague  Bank  v.  Haul 
enbeck,  16  N.  Y.  S.  E.  786  ;  F  C.  Bank  v.  Grover,  88  Hon, 
4.)  To  sustain  the  burden  of  showing  notice  to  the  bank, 
defendants  rested  solely  on  notice  to  Mr.  Kiendl,  a  director. 
Notice  to  a  director  is  not  enough.     (Bank  of  U.  S.  v.  Davis, 

2  Hill,  451 ;  Fulton  Bank  v.  N.  Y.  &  S.  C.  Co.,  4  Paige 
Ch.  127 ;  Nat.  Bank  v.  Norton,  1  Hill,  572 ;  Miller  v.  I.  C. 
R.  R.  Co.,  24  Barb.  312 ;  Westfield  Bank  v.  Cornen,  37  N. 
Y.  320 ;  Farrell  v.  Dart,  26  Conn.  376 ;  G.  Ins.  Co.  v.  N. 
Y.  Ins.  Co.,  10  Md.  517;  F.  Nat.  Bank  v.  Christopher,  11 
Vroom,  435 ;  Gleason  v.  Hamilton,  138  K  Y.  353 ;  Terrell 
v.  Bank  of  Mobile,  12  Ala.  502;   U.  S.  Ins.  Co.  v.  Shriver, 

3  Md.  Ch.  381 ;  Coster  v.  T.  C.  Bank,  9  Barr  [Penn.],  27; 
Wells  v.  A.  E.  Co..  44  Wis.  312 ;  Piatt  v.  B.  A.  Co.,  41 
Conn.  255  ;  Casco  Nat.  Bank  v.  Clark,  139  N.  Y.  307 ;  &  C. 
Bank  v.  Neass,  5  Den.  329  ;  City  Bank  v.  Barnard,  1  Hall, 
70  ;  Com.  Bank  v.  Cunningham,  24  Pick.  270 ;  Washington 
Bank  v.  Lincoln,  22  Pick.  24 ;  Dayton  v.  Parke,  142  N.  Y. 
391.) 

Isaac  H.  Maynard  and  Edward  G.  Whitaker  for  respond- 
ents. The  defendant  Caroline  H.  Stearns  could  legally  attach 
any  condition  she  pleased  to  her  indorsement.  She  simply 
loaned  her  name  to  the  maker,  at  the  request  of  the  plaintiff, 
and  with  its  knowledge,  and  upon  an  express  condition  and 
agreement  upon  the  part  of  the  plaintiff  that  another  name 
should  be  indorsed  thereon  as  a  prior  indorser.  The  plaintiff 
having  failed  to  comply  with  this  express  condition,  cannot 
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recover.  (Benjamin  v.  Rogers,  126  N.  Y.  60;  IT.  S.  Nat. 
Bank  v.  Ewing,  131  K  Y.  506.)  The  plaintiff  was  not  a 
hona  fide  holder  for  value.  (Small  v.  Smith,  1  Den.  583.) 
Notice  to  a  director  and  counsel  for  the  bank,  was  notice 
to  the  bank.  (F.  Z.  cfe  T.  Co.  v.  Walworth,  1  K  Y.  433; 
Hovenden  on  Fraud,  144;  Shiras  v.  Morris,  8  Cow.  60; 
Olmsted  v.  HotaUing,  1  Hill,  317 ;  Bennett  v.  Judson,  21  N". 
Y.  238 ;  Elwell  v.  Chamberlin,  31  N.  Y.  611 ;  Meehan  v. 
Forrester,  52  N".  Y.  277 ;  Constant  v.  University  of  Roches- 
ter, 111  N.  Y.  604.) 

Andrews,  Ch.  J.  It  is  quite  plain  from  a  perusal  of  the 
record  that  the  only  question  litigated  on^the  trial  related  to 
the  existence  of  the  alleged  condition  upon  which  the  notes 
in  question  were  indorsed  by  the  defendants  Caroline  H. 
Stearns  and  George  W.  Stearns.  The  indorsers  claimed  that 
they  became  indorsers  upon  the  understanding  with  Kiendl, 
who  procured  their  indorsement,  that  before  the  notes  should 
be  used  they  should  be  indorsed  by  Mrs.  Thomas,  the  mother 
of  the  payee.  This  was  denied  by  the  plaintiff.  The  jury 
found  this  issue  in  favor  of  the  indorsers.  The  plaintiff  now 
seeks  to  raise  the  question  that  the  plaintiff  took  the  notes 
without  notice  of  the  alleged  condition,  in  good  faith,  and  is, 
therefore,  entitled  to  recover  under  the  ordinary  rules  govern- 
ing the  rights  of  parties  to  negotiable  paper,  notwithstanding 
the  existence  of  the  alleged  condition  and  its  non-perform- 
ance. It  is  insisted  that  Kiendl  was  not  acting  as  agent  for 
the  bank  in  procuring  the  indorsements,  and  that  notice  to 
him  of  the  condition  upon  which  the  defendants  indorsed  the 
notes  did  not  bind  the  plaintiff.  It  was  shown  that  Kiendl 
was  a  director  of  the  bank  ;  that  the  bank  held  notes,  one  of 
which  was  past  due  and  others  maturing,  which  had  been  dis- 
counted by  the  bank  and  the  proceeds  used  in  the  business  of 
W.  B.  Thomas  &  Co. ;  that  the  defendant  George  W.  Stearns 
was  liable  on  some  or  all  of  the  paper,  but  that  the  defendant 
Caroline  H.  Stearns  was  not  a  party  thereto ;  that  the  notes  in 
suit  were  procured  to  be  used  in  renewal  of  the  paper  then 
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held  by  the  bank ;  that  they  were  drawn  in  the  handwriting 
of  Kiendl ;  that  he  presented  them  to  the  defendants  and 
obtained  their  signatures  as  indorsers,  and  it  was  competent  for 
the  jury  to  infer  from  the  evidence  that  they  were  taken  by 
Kiendl  and  by  him  delivered  to  the  bank.  One  of  the  wit- 
nesses stated,  without  objection,  that  so  far  as  he  knew  Kiendl 
was  the  counsel  for  the  bank.  Kiendl  was  a  witness  for  the 
defendants  on  the  trial,  and  no  evidence  was  given  by  him,  or 
by  any  other  witness  in  behalf  of  the  defendants,  explaining  his 
relation  to  the  bank,  or  negativing  the  fact  that  he  was  acting 
for  the  bank  in  the  transaction. 

When  the  defendants  rested  the  counsel  for  the  plaintiff 
moved  the  court  to  direct  judgment  on  the  evidence  for  the 
plaintiff,  which  motion  was  denied  and  the  plaintiffs  counsel 
excepted.  The  question  now  sought  to  be  argued,  that  the 
bank  is  not  chargeable  with  the  notice  to  Kiendl  of  the  con- 
dition upon  which  the  indorsements  were  made,  is  raised  if  at 
all  by  the  exception  above  stated.  The  rule  that  notice  to  an 
individual  director  of  a  bank  when  not  engaged  in  the  busi- 
ness of  the  bank,  is  not  constructive  notice  to  the  bank  of  the 
fact  so  communicated  or  made  known  to  him,  so  as  to  affect 
subsequent  dealings  between  the  bank  and.  third  persons,  is 
well  settled.  There  is  no  presumption  that  a  fact  known  to 
the  director,  who  has  no  duty  as  such  to  perform  in  relation 
to  the  subject-matter  of  such  notice,  has  been  communi- 
cated to  the  corporation.  (Bank  of  U.  8.  v.  Davis%  2  Hill, 
451.) 

It  may  be  admitted  that  the  evidence  that  Kiendl  was  act- 
ing as  the  agent  of  the  bank  in  procuring  the  paper  in  question 
is  not  clear.  But  the  plaintiff  gave  no  proof  on  the  subject 
and  its  motion  for  a  direction  of  a  judgment  in  its  favor  when 
the  defendants  rested,  did  not  suggest  the  point  now  raised. 
If  attention  had  been  called  to  the  point,  the  defendants 
might  perhaps  have  supplemented  their  evidence  as  to  KiendFs 
agency.  As  it  stood,  there  was  more  than  the  bare  proof  that 
Kiendl  was  a  director  of  the  plaintiff.  The  circumstances, 
though  inconclusive,  tended  to  show  that  he  was  in  fact  acting 
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as  the  agent  of  the  plaintiff  in  procuring  the  paper  in  ques- 
tion, and  if  he  was  so  acting  the  bank  was  chargeable  when  it 
took  the  paper  with  notice  of  the  condition  and  that  it  had 
not  been  performed. 

The  point  that  George  W.  Stearns  is  liable,  notwithstand- 
ing the  non-performance  of  the  condition,  because  he  was  a 
party  to  the  prior  paper,  was  not  taken.  It  was  assumed  that 
the  indorsers  stood  in  the  same  position  and  that  the  defense, 
if  established,  wa$  good  as  to  both. 

The  judgment  should  be  affirmed. 

All  concur,  except  Gray  and  Vann,  JJ.,  not  voting. 

Judgment  affirmed. 


Fred  Williams,  Appellant,  v.  Thomas  J.  Montgomery  et  al.,      .  \e%  l\l 


Defendants ;  John  B.  Powell,  ^Respondent. 

1.  Appeal— Abstract  Questions.  Relief  from  a  judgment  for  costs 
merely  is  not  adequate  ground  upon  which  to  reverse  a  judgment  and 
grant  a  new  trial  if  the  questions  arising  on  the  merits  of  the  action  have 
become  abstract  by  lapse  of  time. 

2.  Action  fob  Specific  Performance— Lapse  of  Term  of  Con- 
tract —  Preliminary  Injunction  —  Liability  on  Undertaking 
Established  by  Dismissal  of  Complaint — Appeal.  When  the  term  of 
a  contract,  the  subject  of  a  suit  for  specific  performance,  in  which  the 
plaintiff  has  obtained  a  preliminary  injunction  on  giving  an  undertaking 
for  damages,  has  expired  before  trial,  without  fault  of  the  plaintiff,  and  on 
the  trial  the  complaint  is  dismissed  with  costs  upon  that  ground  and  also 
upon  the  ground  that  it  does  not  state  a  cause  of  action,  the  liability 
thereby  imposed  upon  the  plaintiff  under  the  injunction  undertaking  ren- 
ders an  appeal  from  an  affirmance  of  the  dismissal  of  the  complaint  of 
such  practical  importance  as  to  justify  the  Court  of  Appeals  in  entertain- 
ing it;  but  if,  on  review  by  that  court,  it  is  found  that  the  dismissal  of 
the  complaint  upon  the  ground  that  it  did  not  state  a  cause  of  action  was 
erroneous,  and  that  the  plaintiff  was  entitled  to  a  preliminary  injunction, 
subject  to  the  sound  discretion  of  the  court  below,  a  new  trial  will  not  be 
granted,  but  the  judgment  will  be  modified  by  adjudging  that  the  plain- 
tiff was  entitled  to  a  preliminary  injunction,  striking  out  all  allowances 
for  costs  below  and  basing  the  dismissal  of  the  complaint  solely  upon  the 
ground  that,  by  reason  of  the  lapse  of  time,  a  decree,  if  granted,  could 
not  be  carried  into  effect. 
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8.  Suspension  op  Power  op  Alienation.  The  test  of  alienability  of 
real  or  personal  property  is  that  there  are  persons  in  being  who  can  give 
a  perfect  title  (1  R.  S.  723,  §  14;  778,  §  2);  and  where,  through  there 
being  living  parties  who  have  unitedly  the  entire  right  of  ownership, 
there  is  a  present  right  to  dispose  of  the  whole  interest,  even  if  its  exer- 
cise depends  upon  the  consent  of  many  persons,  there  is  no  unlawful  sus- 
pension of  the  power  of  alienation. 

4.  Public  Policy  —  Restraint  of  Trade.  A  reasonable  regulation  as 
to  the  mode  of  selling  corporate  stock,  so  as  to  prevent  its  sacrifice,  is  not 
against  public  policy  as  being  a  restraint  upon  trade. 

5.  Agreement  as  to  Corporate  Stock — Suspension  of  Power  of 
Alienation  —  Restraint  op  Trade.  An  agreement  in  writing  between 
the  promoters  of  a  corporate  enterprise  owning  ninety -nine  one-hundredths 
of  its  capital  stock  as  tenants  in  common,  to  partition  their  holdings  after 
first  placing  in  the  treasury  one-fifth  of  all  the  stock,  to  be  sold  to  provide 
working  capital,  and,  in  order  to  prevent  a  sacrifice  thereof,  providing  for 
the  deposit  of  their  individual  stock  certificates  with  a  trust  company, 
each  agreeing  that  he  would  not  withdraw  the  same  for  six  months  except 
by  mutual  consent,  unless  enough  treasury  stock  should  be  sooner  sold  to 
realize  a  sum  named,  in  which  event  any  one  could  withdraw  his  certifi- 
cate on  five  days'  notice  to  the  others,  does  not  constitute  an  unlawful  sus- 
pension of  the  power  of  alienation,  and  is  not  against  public  policy  as 
being  in  restraint  of  trade. 

6.  Contract  as  to  Personal  Property— Specific  Performakci. 
Although  specific  performance  of  a  contract  relating  to  personal  property 
may  not  be  demanded  as  a  right,  it  rests  in  the  sound  discretion  of  the  court, 
where  compensation  in  damages  would  be  difficult,  if  not  impossible, 
through  the  matter  being  in  the  nature  of  an  experiment,  contracted  for 
but  not  made,  so  that  the  result,  of  necessity,  cannot  be  known 

Williams  v.  Montgomery  (68  Hun,  416),  modified. 

(Argued  January  30, 1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  13,  1893,  which  affirmed  a  judg- 
ment entered  upon  a  decision  of  the  court  at  Special  Term 
dismissing  the  complaint,  with  separate  bills  of  costs  to  each 
of  the  defendants  Lande  and  Powell. 

It  is  alleged  in  the  complaint  that  prior  to  November  2nd, 
1892,  the  plaintiff  was  jointly  interested  with  the  defendants, 
Montgomery,  Lande  and  Powell,  in  certain  letters  patent  for 
a  railway  brake  that  had  been  transferred  by  one  Guernsey, 
the  patentee,  to  a  corporation  known  as  the  Hydraulic  Brake 
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Company ;  that  on  the  day  last  named  the  parties  so  interested 
entered  into  an  agreement,  under  seal,  which  apportioned 
their  respective  interests  in  the  capital  stock  of  said  corporation, 
directed  that  a  certain  amount  of  stock  be  placed  in  the  treas- 
ury for  working  capital,  and  then  provided  as  follows :  "  We 
also  agree  that  the  above  certificates  to  Montgomery,  Lande, 
Powell  and  Williams  shall  be  deposited  in  the  Central  Trust 
Company,  with  a  copy  of  this  agreement,  and  shall  not  be 
withdrawn  for  the  period  of  six  months  from  this  date,  with- 
out the  written  consent  of  each  and  every  party  hereto ;  but 
with  this  proviso,  that  if  sufficient  treasury  stock  shall  be  sold 
to  realize  the  sum  of  $30,000  in  cash,  then  and  in  that  event 
the  stock  which  has  been  deposited  in  the  Central  Trust  Com- 
pany may  be  withdrawn  by  either  of  the  parties,  provided 
such  party  shall  first  notify  the  other  parties  hereto,  in  writ- 
ing, at  least  five  days  before  such  withdrawal." 

It  was  further  alleged  that  the  object  of  such  agreement 
was  to  place  all  of  the  parties  thereto  upon  "  an  equal  footing 
as  regards  the  control  of  the  said  brake  company  for  a  period 
of  six  months,  or  thereabouts,  after  the  stock  of  the  company 
had  been  issued,  and  also  to  prevent  any  sales  "  by  any  party 
to  the  agreement, "  of  their  respective  holdings  of  "  such  stock, 
"  unless  in  the  meantime  enough  treasury  stock  should  have 
been  sold  to  realize  the  sum  of  $30,000  in  cash  for  the  use  of 
said  company ; "  that  said  agreement  had  been  violated  by  the 
defendants,  in  that  Montgomery,  the  president,  and  Powell, 
the  vice-president  and  general  manager  of  the  brake  company, 
in  January,  1893,  secretly  issued,  or  caused  to  be  issued,  stock 
to  themselves  and  to  Lande,  but  not  to  the  plaintiff,  and  the 
said  Montgomery  purchased,  or  agreed  to  purchase,  from 
Lande  and  Powell  enough  of  the  stock  to  give  him,  with  his 
own,  control  of  the  company,  for  the  purpose  of  defeating 
the  agreement  of  November  2nd,  1892,  and  with  the  effect, 
unless  prevented,  of  making  it  impossible  to  sell  any  part  of 
the  company  stock  to  meet  its  obligations  and  pay  its  current 
expenses ;  that  the  certificates  issued  to  the  said  defendants 
were  not  delivered  to  the  Central  Trust  Company,  but  to  the 
60 
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defendant,  the  State  Trust  Company,  together  with  certain 
agreements  for  the  purchase  of  shares  and  promissory  notes 
given  therefor ;  that  upon  discovery  of  the  facts,  about  Janu- 
ary 24th,  1893,  the  plaintiff  demanded  performance  of  said 
agreement  by  the  defendants,  but  they  each  refused,  and  he 
insisted,  as  his  complaint  further  shows,  that  unless  the 
defendants  were  restrained  from  disposing  of  their  stock  he 
would  suffer  irreparable  loss.  There  was  a  demand  for  spe- 
cific performance,  an  injunction,  and  for  general  relief.  The 
action  was  commenced  about  January  26th,  1893,  and  was 
tried  the  15th  of  May  following. 

A  preliminary  injunction  was  issued,  an  undertaking  in  the 
penalty  of  $5,000  having  been  furnished  for  the  purpose  by 
the  plaintiff,  but  it  was  vacated  by  order  of  the  Special  Term, 
and  upon  appeal  to  the  General  Term  said  order  was  affirmed. 
Upon  the  trial,  before  any  evidence  had  been  introduced,  the 
complaint  was  dismissed  on  motion  of  the  defendants  on  the 
ground,  among  others,  that  it  did  not  state  a  cause  of  action. 

George  M.  Pinney,  Jr.,  for  appellant.  The  court  below 
erred  in  holding  that  the  agreement  of  November  2,  1892, 
was  in  violation  of  the  statute  relating  to  accumulations  of 
personal  property  and  expectant  estates  therein.  (Bliven  v. 
Seymour,  88  N".  Y.  478.)  The  complaint  on  its  face  states  a 
good  cause  of  action  against  the  defendants,  and  was  not 
demurrable  at  the  time  the  action  was  begun.  (Stafford  v. 
Merrill,  62  Hun,  144 ;  Marie  v.  Garrison,  83  K  T.  14 ; 
Sawders  v.  Soutter,  126  N.  Y.  196.)  The  plaintiff  had  no 
adequate  or  sufficient  remedy  at  law  for  the  breach  of  the 
agreement.  (Johnson  v.  Brooks,  93  N.  Y.  344 ;  Express  Co. 
v.  Railway  Co.,  99  U.  S.  200 ;  Deiz  v.  Lamb,  6  Rob.  537 ; 
Christy  v.  Murphy,  12  How.  Pr.  77.) 

William  W.  Cook  for  respondent.  Where  by  reason  of  the 
lapse  of  time  after  the  commencement  of  a  suit,  a  decree  of 
the  court,  even  if  granted,  cannot  be  carried  into  effect,  the 
court  will  dismiss  an  appeal.     (People  ex  rel.  v.  Common  Coun* 
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cil  of  Troy,  82  N.  Y.  575 ;  Grow  v.  Garlock,  29  Hun,  598.) 
The  object  of  the  contract  was  to  prevent  sales  of  the  stock 
for  six  months.  Such  a  contract  is  illegal,  contrary  to  public 
policy  and  the  statutes  of  the  state,  and  is  void  and  unen- 
forceable. (  Williams  v.  Montgomery,  68  Hun,  416 ;  Fisher 
v.  Bush,  35  Hun,  641 ;  Greenwood  on  Pub.  Policy,  502  \. 
Moore  v.  Bank  of  Commerce,  52  Mo.  377 ;  1  E.  S.  773,  §  1.) 
Even  if  the  contract  were  legal,  so  long  as  the  parties  cared 
to  abide  by  it,  yet  any  one  of  them  might  withdraw  his  stock 
at  any  time.  Such  contracts  have  been  repeatedly  passed 
upon  by  the  courts,  and  have  been  held  to  be  revocable  at  the 
pleasure  of  the  parties.  (Zn  re  Argus  Co.,  138  N.  Y.  557  'r 
Griffith  v.  Jewett,  15  Wkly  L.  B.  419 ;  Hafer  v.  ST.  T.,  ete.y 
B.  B.,  14  Wkly  L.  B.  68;  Woodruff  v.  D.,  etc.,  B.  B.  Co.y 
30  Fed.  Eep.  91 ;  VanderbUt  v.  Bennett,  2  R.  &  C.  L.  J. 
409 ;  Moses  v.  Scott,  4  South.  Rep.  742  ;  Starbuck  v.  M.  7\ 
Co.,  60  Conn.  553 ;  Express  Co.  v.  Bailway  Co.,  99  U.  S. 
191 ;  Waterman  on  Spec.  Perf .  §  34.)  There  is  no  consideration 
sufficient  to  support  and  enforce  the  agreement  of  November  % 
1892.  (Fisher  v.  Bush,  35  Hun,  641.)  There  is  nothing  in  the 
complaint  to  show  that  it  will  be  of  any  benefit  whatsoever  to 
the  plaintiff  to  have  specific  performance.  (Aron  v.  Be 
Castro,  13  K  Y.  Supp.  372;  131  N.  Y.  651 ;  Foster  v.  M.y 
etc.,  B.  B.  Co.,  146  U.  S.  88.) 

Vann,  J.  The  respondents  object  to  the\consideration  of 
this  appeal  npon  the  merits,  because,  as  they  claim,  the  ques- 
tions involved  have  become  abstract  in  their  nature  owing  to 
the  lapse  of  time.  This  position  is  based  upon  the  fact  that 
the  period  of  six  months,  which  is  the  utmost  limit  placed  by 
the  covenant  of  the  parties  upon  the  right  to  sell  individual 
stock,  had  expired  before  the  action  was  tried,  and  hence,  it  is 
argued,  a  new  trial  can  afford  no  practical  relief  to  the  plain- 
tiff because  the  contract  cannot  now  be  enforced  nor  the 
defendants  restrained  from  disposing  of  their  stock.  If  this 
were  the  exact  situation,  adherence  to  precedent  might  require 
us  to  dismiss  the  appeal,  as  relief  from  a  judgment  for  costs 
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merely  has  not  been  regarded  as  adequate  ground  upon  which  to 
reverse  a  judgment  and  grant  a  new  trial.  (People  ex  rd. 
Geer  v.  The  Cominon  Council,  etc.,  82  N.  Y.  575.) 

But  the  appellant  insists  that  the  liability  of  himself  and  his 
sureties  upon  the  undertaking  given  to  procure  the  prelimi- 
nary injunction,  presents  a  practical  result  to  be  attained  by  the 
appeal,  as  he  may  thus  be  relie\*ed  from  the  payment  of  dam- 
ages to  the  amount  of  $5,000,  the  penalty  of  the  bond.  An 
examination  of  the  judgment  roll  shows  that  the  trial  court 
found,  as  conclusions  oi  law,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
contract  of  November  2nd,  1892,  was  not  enforceable  "inas- 
much as  it  was  against  public  policy  and  contrary  to  the 
statute  against  restraint  upon  the  alienation  of  personal  prop- 
erty," and  upon  these  grounds,  among  others,  directed  the 
complaint  to  be  dismissed.  The  judgment  entered,  by  appro- 
priate recitals,  conformed  to  the  findings,  so  that  there  was  an 
adjudication  that  the  plaintiff  had  no  cause  of  action  and  that 
said  contract  was  not  enforceable.  This  leaves  the  plaintiff 
defenseless  against  an  action  upon  the  undertaking,  which 
required  him  to  pay  to  the  defendants  such  damages,  not 
exceeding  $5,000,  as  they  might  sustain  by  reason  of  the 
injunction,  if  the  court  finally  decided  that  he  was  not  entitled 
thereto.  (Code  Civ.  Pro.  §  620.)  As  the  action  was  brought 
to  procure  an  injunction,  the  dismissal  of  the  complaint  upon 
the  ground  that  it  did  not  state  a  cause  of  action,  is  a  final 
decision  that  the  plaintiff  was  not  entitled  to  the  preliminary 
injunction.  {Musgrcwe  v.  Sherwood,  76  N.  Y.  194 ;  Palmer 
v.  Foley,  71  K  Y.  106 ;  Lawton  v.  Green,  64  K  Y.  326; 
Jacobs  v.  Miller,  11  Hun,  441.) 

Such  a  judgment  establishes  the  right  of  the  defendants  to 
damages,  leaving  the  amount  open  to  proof,  with  no  limit  to 
the  recovery  except  the  penalty  named,  which  was  ten  times 
the  sum  required  by  statute  to  authorize  a  review  by  the 
Court  of  Appeals  when  this  appeal  was  taken.  This  large 
liability  incidental  to  the  judgment  *  and  virtually  a  part 
thereof,  makes  the  appeal  of  much  practical  importance  to 
the  plaintiff,  aside  from  the-  question  of  costs.     While  the 
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damages  are  unliquidated  and  might  be  confined  simply  to  the 
fees  of  counsel,  they  might  equal  the  penalty  of  the  under- 
taking, especially  if  it  should  appear  that  the  market  price  of 
stock  in  the  brake  company  fell  while  the  injunction  was  in 
force  and  never  recovered  afterward.  (Hcwemeyer  v.  Have- 
meyery  11  J.  &  S.  506.)  The  plaintiff,  therefore,  may  be 
compelled  to  pay  a  large  amount  of  damages,  unjustly  and 
without  any  remedy,  unless  the  court  will  hear  his  appeal  and 
decide  it  upon  the  merits.  We  think  that  the  amount,  possi- 
bly although  indirectly,  involved,  makes  it  our  duty  to  con- 
sider all  the  questions  raised,  so  that  the  plaintiff,  if  he  is  right 
in  his  position,  may  not,  after  losing  his  cause  of  action  against 
the  defendants,  be  compelled  to  pay  them  heavy  damages, 
from  no  fault  of  his  own,  but  simply  because  the  courts  could 
not  sooner  pass  upon  his  rights. 

After  careful  study  of  the  agreement  in  question  we  think 
that  it  was  neither  a  violation  of  the  statute  against  accumu- 
lations nor  a  restraint  upon  trade.  What  are  the  facts? 
Four  promoters  of  a  corporation,  who  owned  ninety-nine  one- 
hundredths  of  its  capital  stock  as  tenants  in  common,  agreed 
in  writing  to  partition  their  holdings,  after  first  placing  in  the 
treasury  one-fif th  of  all  the  6tock  to  be  sold  in  order  to  pro- 
vide working  capital  for  the  company.  As  the  amount  of  the 
capital  stock  was  large  and  they  did  not  wish  to  glut  the 
market  by  the  sale  of  treasury  6tock  in  competition  with 
individual  stock,  they  provided  for  the  deposit  of  the  latter, 
with  a  trust  company,  under  the  agreement  that  they  would 
not  withdraw  the  same  for  six  months,  except  by  mutual  con- 
sent, unless  enough  treasury  stock  should  be  sooner  sold  to 
realize  the  sum  of  $30,000,  in  which  event  any  one  could  with- 
draw his  certificate  on  five  days'  notice  to  the  others.  No 
trust  was  created.  The  title  was  not  vested  in  a  trustee, 
unable  to  sell,  with  like  inability  on  the  part  of  the  beneficiaryj 
No  restriction  was  placed  on  the  power  of  any  stockholder  to 
sell,  but  he  could  not  deliver  the  certificates  for  six  months, 
except  in  either  of  the  contingencies  named.  There  was  no 
suspension-  of  absolute  ownership,  because  the  statute  expressly 
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-declares  that  the  "power  of  alienation  is  suspended  when 
there  are  no  persons  in  being  by  whom  an  absolute  fee  in 
possession  can  be  conveyed."  (1  K.  S.  723,  §  14.)  While 
this  applies  primarily  to  real  estate,  by  a  subsequent  chapter  it 
is  made  applicable  to  personal  property  also.     (1  E.  S.  773, 

•  §  2.)  The  test  of  alienability  of  real  or  personal  property  is 
that  there  are  persons  in  being  who  can  give  a  perfect  title. 
(Genet  v.  Hunt,  113  N.  T.  158-172  ;  JS/eUis  v.  NdLu,  99  N. 
Y.  505-516 ;  Robert  v.  Corning,  89  K  T.  225,  235  ;  GoU  v. 
Cook,  7  Paige,  521 ;  affirmed,  24  Wend.  641 ;  Bolles  on  Sus- 

h  pension,  2.)  Where  there  are  living  parties  who  have  unitedly 
the  entire  right  of  ownership,  the  statute  has  no  application. 
(Norris  v.  Beyea,  13  N.  T.  273,  289.)  The  ownership  is 
absolute  whether  the  power  to  sell  resides  in  one  individual  or 
in  several.     If  there  is  a  present  right  to  dispose  of  the  entire 

1  interest,  even  if  its  exercise  depends  upon  the  consent  of  many 
persons,  there  is  no  unlawful  suspension  of  the  power  of 
alienation.  The  ownership,  although  divided,  continues 
absolute. 

The  agreement  in  question,  therefore,  which  expressly 
reserved  the  right  to  sell  by  mutual  consent,  did  not  violate 
the  statute,  because  there  was  no  time,  when  an  absolute  title 
to  the  stock,  or  any  part  of  it,  could  not  have  been  transferred 
by  the  joint  action  of  the  four  parties  to  the  contract.  Nor 
was  the  agreement  opposed  to  public  policy,  for  a  reasonable 

*  regulation  as  to  the  mode  of  selling  the  stock,  so  as  to  prevent 
the  sacrifice  thereof,  was  not  a  restraint  upon  trade.  As  an 
incident  to  the  contract,  making  partition  of  the  shares,  it  was 
competent  for  the  parties  to  agree  that  the  stock  donated  to 
the  corporation,  in  which  they  had  a  common  interest,  should 
be  first  offered  for  sale.  This  was  no  restraint  upon  the  busi- 
ness freedom  of  the  parties,  but  a  promotion  of  the  general 
interest,  by  temporarily  withholding  from  the  market  shares 
owned  by  individuals  in  order  to  afford  a  reasonable  oppor- 
tunity to  sell  shares  indirectly  owned  by  all.  The  protection 
of  the  interests  of  all  concerned,  by  preventing  the  market 
from     suddenly     becoming     overcrowded    and     ruinously 
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depressed,  was  a  reasonable,  ju6t  and  honest  purpose,  which 
the  law  does  not  condemn.  There  was  no  evil  tendency  in 
the  arrangement,  as  it  simply  prevented  a  course  of  action 
that  would  have  brought  loss  both  to  the  common  and  the 
personal  interests.  (Barnes  v.  Brown,  80  IS.  Y.  527,  537 ; 
Hodge  v.  Sloan,  107  N.  Y.  244.) 

From  what  has  been  said  it  is  evident  that  a  cause  of  action 
was  alleged  in  the  complaint,  for  the  contract  was  valid,  and 
the  plaintiff  had  a  right  to  performance  by  the  defendants. 
How  fruitful  of  results  performance  would  have  been,  it  is 
unnecessary  for  us  to  inquire,  as  "  parties  to  a  contract  them- 
selves best  know  what  their  expectations  are  in  regard  to  the 
advantages  of  their  undertaking  and  the  damages  attendant 
on  its  failure."  (Greenhood's  Public  Policy,  750.)  The  sale 
of  treasury  stock  by  supplying  means  to  carry  on  the  business 
of  the  corporation  and  make  the  enterprise  successful,  would 
tend  to  enhance  the  value  of  the  stock  held  by  the  plaintiff. 
The  impossibility  of  selling  any  part  of  the  stock  in  the 
treasury,  if  a  violation  of  the  contract  were  permitted,  was 
expressly  alleged  in  the  complaint,  and,  by  the  motion  to  dis- 
miss, was  impliedly  admitted  by  the  defendants.  Without 
working  capital  the  corporation  could  not  succeed,  but  with  it 
success  was  possible.  If  it  could  carry  on  business  and  make 
money  its  stock  would  become  salable,  and  unless  the  stock 
became  salable  the  large  interest  of  the  plaintiff  would  be  of 
no  value.  The  difficulty  of  admeasuring  the  damages  caused 
by  a  breach  of  the  agreement  did  not  affect  the  right  of  the 
plaintiff  to  make  the  contract,  but  furnished  a  reason  for  ask- 
ing a  court  of  equity  to  enforce  specific  performance.  (3 
Pomeroy's  Eq.  Jur.  §  1402 ;  Fry  on  Specific  Performance,  27.) 
Although  performance  of  a  contract  relating  to  personal  prop- 
erty may  not  be  demanded  as  a  right,  it  rests  in  the  sound 
discretion  of  the  court,  where,  as  in  this  case,  compensation  in 
damages  would  be  difficult,  if  not  impossible,  owing  to  the 
fact  that  the  matter  was  in  the  nature  of  an  experiment,  con- 
tracted for  but  not  made,  so  that  the  result,  t>f  necessity,  could 
never  be  known.     (Matter  of  Argus  Co.,  138  N.  Y.  557, 573 ; 
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Johnson  v.  Brooks,  93  K  Y.  337.)  While  the  extent  of  the 
damages  is  uncertain,  the  fact  that  some  damages  were  sus- 
tained is  a  fair  inference  from  the  concessions  made  by  the 
defendants  at  the  trial.  (Barnes  v.  Brown,  supra,  534.)  It 
follows  from  what  has  been  said  that,  subject  to  the  sound 
discretion  of  the  Supreme  Court,  the  plaintiff  was  entitled  to 
the  preliminary  injunction,  because  it  restrained  "  the  com- 
mission or  continuance  of  an  act,  the  commission  or  continu- 
ance of  which,  during  the  pendency  of  the  action,  would  pro- 
duce injury  "  to  him.     (Code  Civ.  Pro.  §  603.) 

Although  we  thus  reach  a  result  favorable  to  the  plaintiff, 
we  do  not  award  him  a  new  trial,  as  the  time  for  specific  per- 
formance has  expired.  This  was  one  of  the  grounds  upon 
which  the  complaint  was  dismissed,  and,  had  it  been  the  only 
ground,  the  judgment  of  the  trial  court  might  not  have  been 
disturbed,  for  the  way  is  still  open  to  the  plaintiff  to  recover 
in  an  action  at  law  such  damages  as  he  can  establish,  and  that 
is  the  only  affirmative  relief  that  is  left  to  him.  As  a  modifi- 
cation of  the  judgment  will  afford  him  the  relief  from  dam- 
ages and  costs  that  we  think  he  is  entitled  to,  our  adjudication 
will  be  in  that  form.     (Elliot's  Appellate  Procedure,  §  567.) 

The  judgment,  therefore,  should  be  modified  by  adjudging 
that  the  plaintiff  was  entitled  to  a  preliminary  injunction, 
striking  out  all  allowances  of  costs  by  the  courts  below  and 
basing  the  dismissal  of  the  complaint  solely  on  the  ground 
that,  by  reason  of  the  lapse  of  time,  a  decree,  if  granted, 
could  not  be  carried  into  effect,  and,  as  thus  modified, 
affirmed,  without  costs. 

Airconcur. 

Judgment  accordingly. 
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Thomas  II.  Unckles,  Appellant,  v.  Romulus  K.  Colgate  et  al., 
Respondents. 

1.  Equity — Participation  in  Wrong.  "Where  a  party  comes  into  a 
court  of  equity  seeking  redress  for  a  wrong,  he  must  be  innocent  of  any 
participation  therein,  or,  if  appearing  to  be  a  participant,  he  must  be  able 
to  sustain  his  appeal  to  the  court  by  showing  that,  nevertheless,  there  is  a 
justice  or  some  element  of  public  policy  in  his  demand  which  outweighs 
the  fact  of  his  participation. 

2.  Equity  —  Affirmance  of  Unlawful  Contract.  A  court  of 
equity  will  not  determine  the  respective  rights  and  interests  of  persons 
arising  out  of  an  unlawful  agreement,  but  will  leave  the  parties  where  it 
finds  them  in  all  cases  where  the  action  is  in  affirmance  of  such  an 
agreement. 

8.  Illegal  Trust  —  Action  by  Holder  of  Certificates.  One  who, 
subsequently  to  the  formation  of  an  illegal  "trust,"  acquires  its  certifi- 
cates, containing  a  stipulation  binding  him  as  their  holder  to  all  the  terms 
of  the  agreement  on  which  the  trust  was  formed,  thereby  becomes  a  volun- 
tary participant  in  such  unlawful  agreement,  and  cannot,  as  the  holder  of 
such  certificates,  maintain  an  action  in  equity  to  secure,  through  an 
accounting  and  distribution  by  trustees  engaged  in  perfecting  a  legal 
re-organization,  profits  and  assets  alleged  to  have  been  acquired  by  the 
trust  under  the  agreement.  A  complaint  which  presents*  this  state  of 
facts  discloses  an  action  in  affirmance  of  an  unlawful  agreement,  although 
it  may  allege  disaffirmance. 

4.  Disaffirmance  of  Contract.  The  disaffirmance  of  an  illegal  con- 
tract implies  action  ou  the  part  of  a  contracting  party,  looking  to  with- 
drawal from  the  guilty  scheme,  a  repudiation  of  all  share  in  it  and  a 
return  of  the  property  put  into  it. 

5.  Executed  Agreement  —  Formation  of  Trust.  An  agreement 
for  the  formation  of  an  industrial  "  trust "  is  to  be  deemed  executed  when 
the  proposed  combination  of  business  concerns  has  been  perfected,  and  no 
act  remains  to  be  done  by  the  parties  to  the  agreement  to  make  it  in 
force. 

6.  Illegal  Trust  Agreement.  The  illegality  of  an  agreement  for  the 
formation  of  an  illegal  trust  taints  the  whole  contract;  and,  therefore, 
equity  will  leave  the  parties  to  such  agreement  where  it  finds  them, 
whether  the  agreement  is  executed  or  but  partially  performed. 

7.  Failure  of  Trust  Plan  —  Implied  Valid  Agreement.  Where  a 
trust  plan  fails  through  illegality,  the  law  will  not  imply  some  valid  agree- 
ment between  the  trustees  and  one  who  has  become  a  participant  in  the 
unlawful  scheme,  which  the  latter  can  assert  and  ask  a  court  of  equity  to 
enforce,  the  vice  of  illegality  following  the  parties  through  their  subse- 
quent dealings  and  controversies. 

Beported  below,  72  Hun,  119. 

(Argued  January  28,  1896;  decided  February  18,  1896.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  13,  1893,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  at  Special 
Term  sustaining  a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  B.  Porter  for  appellant.     On  demurrer  all  reasonable  I 

intendments  will  be  indulged  in  in  support  of  the  pleading  j 

demurred  to.  {Marie  v.  Garrison ,  83  X.  Y.  14, 23  ;  LorUlard 
v.  Clyde,  86  K.  Y.  384,  385,  389 ;  Wetmore  v.  Porter,  92 
N.  Y.  76 ;  Emery  v.  Pease,  20  N.  Y.  62,  64,  65 ;  Beck  v. 
Allison,  56  N.  Y.  366,  372,  373  ;   Mott  v.  Ojypenheimer,  135  j 

K  Y.  312 ;  Mitchell  v.  Thome,  134  K  Y.  536,  542;  Erich 
son  v.  Quinn,  3  Hun,  349  ;   People  v.  iV7.  R.  S.  i?.  Co.,  54  I 

Hun,  354 ;  121  N.  Y.  582  ;  C,  etc.,  S.  Co.  v.  Knowlton,  103  j 

U.  S.  347;  Taylor  v.  Bowers,  L.  E.  [1  Q.  B.  Div.]  291; 
Cross  v.  Moore,  68  Hun,  413  ;  Cameron  v.  Havemeyer,  25  Abb. 
[N.  C]  438.)  Neither  law  nor  equity  should  be  the  instru- 
ment or  means  of  vesting  irrevocably  in  wrongdoers  the  title 
or  possession  of  prqperty  illegally  obtained  by  them.  (Mitehell 
v.  Thorne,  134  K  Y.  536,  542*;  Emery  v.  Pease,  20  N.  T. 
62,  64 ;  Wright  v.  Wright,  54  "NT.  Y.  437  :  Beck  v.  Allison,  56 
N.  Y.  366,  372,  373;  Truscott  v.  King,  6  K  Y.  147, 165; 
Town  of  Mentz  v.  Cook,  108  N.  Y.  504,  507,  508.)  A  party 
to  an  illegal  transaction  or  agreement  may  protect  his  rights 
by  suing  in  disaffirmance  of  such  agreement.  (Woodicorth 
v.  Bennett,  43  N.  Y.  278  ;  Cameron  v.  Havemeyer,  25  Abb. 
[X.  C]  448 ;  Clinton  v.  Myers,  46  N.  Y.  511 ;  Canaday  v. 
Stiger,  55  K  Y.  452;  like  v.  Rockefeller,  134  X.  Y.  174; 
Paine  v.  Chandler,  134  N.  Y.  385.) 

Elihu  Root  for  respondents.  It  appears  affirmatively  hi 
this  record  that  the  plaintiff  is  not  seeking  to  protect  the  interests 
of  the  class  which  he  claims  to  represent,  or,  in  good  faith,  to 
protect  any  right  whatever.    (Dannmeyer  v.  Coteman,  11  Fed. 
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Rep.  97.)  The  trust  agreement  described  in  the  complaint 
being,  upon  the  plaintiffs  own  averments,  illegal,  the  courts  of 
this  state  will  not  lend  their  aid  to  enforce  any  right  arising 
under  it.  {Judd  v.  Harrington,  139  N.  Y.  105  ;  Leonard  v. 
Poole,  114  N.  Y.  371 ;  Arnot  v.  P.,  etc.,  C.  Co.,  68  N.  Y.  558  ; 
Knawlton  v.  C.  &  E.  S.  Co.,  57  K  Y.  518  ;  Woodworth  v. 
Bennett,  43  IN".  Y.  273 ;  Peck  v.  Burr,  10  N.  Y.  294.)  This  is 
not  an  action  in  disaffirmance  of  an  unlawful  contract  which 
remains  executory,  or  to  recover  back  property  delivered  or 
money  paid  upon  such  a  disaffirmance.  {Leonard  v.  Poole,  114 
N.  Y.  379.)  The  plaintiff  is  mistaken  in  supposing  that  there  is 
what  he  calls  "  a  trust  at  common  law  and  in  equity  "  result- 
ing from  the  illegality  of  the  agreement  under  which  the 
defendants  acquired  the  property  described  in  the  complaint. 
(Arnot  v.  P.,  etc.,  C  Co.,  68  K  Y.  558,  568;  Woodworth  v. 
Bennett,  43  N.  Y.  276.)  Even  if  the  plaintiff  was  suing  here 
"to  recover  back  some  money  which  he  had  paid,  or  property 
which  he  had  delivered  under  a  contract  still  executory  and 
which  he  disaffirms,  two  established  rules  of  law  would  stand  in 
his  way :  one,  that  no  such  recovery  can  be  had,  when  the 
contract  is  malum  in  Be,  as  distinguished  from  malum  pro- 
hibitum /  and  the  other,  that  no  such  recovery  can  be  had  by 
a  plaintiff  who  is  in  pari  delicto  with  the  parties  from  whom 
he  seeks  relief.  {Tracy  v.  Talmage,  14  X.  Y.  162 ;  Duval 
t.  Wellman,  124  K  Y.  156  ;  2  Wharton's  Crim.  Law,  §  1369  ; 
1  Russell  Crim.  Law,  168 ;  2  Bishop's  Crim.  Law,  §  231 ; 
4  Black.  Comm.  158,  159 ;  Bex  v.  De  Berenger,  3  M.  &  S. 
67 ;  Bex  v.  Ililber,  2  Chitty,  163 ;  Bex  v.  Waddington,  1 
East,  143,  167  ;  Bex  v.  Sterling,  1  Keble,  650 ;  Bex  v.  Nor- 
ris,  2  Kenyon,  300 ;  Anonymous,  12  Modern,  248  ;  People 
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Gbay,  J.  The  complainant,  as  a  holder  of  "  certificates  of 
trust "  issued  by  the  National  Lead  Trust,  seeks  by  this  action 
to  obtain  a  judgment  which  shall  provide  for  the  winding  up 
of  the  affairs  of  the  trust,  for  an  accounting  by  the  defendants, 
who  were  the  trustees  under  the  trust  agreement,  for  the 
appointment  of  a  receiver  and  for  a  distribution  through  the 
receiver  of  all  moneys  and  of  the  proceeds  of  property 
which  came  into  the  defendants'  hands  and  for  other  inci- 
dental equitable  relief.  The  complaint  was  demurred  to  and 
the  question  is  whether,  admitting  all  its  averments  to  be  true, 
a  cause  of  action  is  made  out  which  the  court  will  recognize. 
The  action  being  brought  on  the  equity  side  of  the  court,  it  is, 
of  course,  essential  that  the  plaintiff  shall  show  facts  which 
make  out  a  case  where  the  intervention  of  equity  is  both 
necessary  and  warranted.  For  while  a  court  of  equity  exer- 
cises a  discretion  regulated  upon  judicial  grounds,  it  is  not 
compelled,  and  it  will  refuse,  to  aid  one  whose  appeal  to  it 
offends  its  conscience.  The  party  aggrieved  and  remediless 
at  law  mii6t  come  into  court  with  clean  hands.  He  must  be 
innocent  of  any  participation  in  a  wrong,  as  to  which  he  seeks 
equitable  intervention ;  or,  if  appearing  to  be  a  participant, 
he  must  be  able  to  sustain  his  appeal  to  the  court  by  showing 
that,  nevertheless,  there  is  a  justice  or  some  element  of' public 
policy  in  his  demand,  which  outweighs  the  fact  of  his  partici- 
pation. Is  that  the  case  here  ?  The  court  below  has  held 
adversely  to  the  plaintiff ;  because  the  action  was  au  effort  to 
have  his  rights  determined  under  the  provisions  of  an  agree- 
ment 6hown,  and  alleged,  to  be  illegal. 

An  examination  of  the  complaint  shows  that*  in  October, 
1887,  an  agreement  was  entered  into  for  the  formation  of  a 
lead  trust ;  which  should  combine  the  interests  of  manufac- 
turers and  dealers  in  lead  and  its  products  throughout  the 
country  and  which  was  of  like  nature  with  an  agreement 
which  was  condemned  in  this  court  as  unlawful,  for  constitut- 
ing a  partnership  between  corporations,  whose  stock  should 
be  deposited  under  it,  and  a  surrender  of  the  corporate 
management  to  directors,  selected  not,  as  required  by  the  law, 
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by  the  stockholders,  but  by  the  board  of  trustees  under  the 
agreement.  (People  v.  North  River  Sugar  Refining 
Company^  121  N.  Y.  582).  The  lead  trust  was  capi- 
talized at  $89,447,600,  or  the  equivalent  of  894,476 
shares,  represented  by  "certificates  of  trust,"  and  in 
May,  1889,  the  plaintiff  became  the  holder  of  certificates  rep- 
resenting, in  par  value,  700  shares  in  the  trust.  His  interest 
is,  therefore,  only  about  one-twelfth  of  one  per  cent  and  it 
does  not  appear  that  any  other  holder  of  trust  certificates  has 
joined  with  him,  or  is  in  sympathy  with  him.  It  is  alleged 
that  the  property,  assets  and  interests,  which  were  held  by  the 
trustees,  amounted  to  $25,000,000.  In  1891  these  defendants 
were  elected  and  became  the  trustees  under  the  lead  trust 
agreement  and  it  is  alleged  that  they  had  accumulated  and 
held  a  large  amount  of  money,  which,  by  the  end  of  the  year 
1891,  amounted  to  over  $3,000,000  and  as  to  which  they  have 
never  accounted.  The  plaintiff  alleges  that  he  brings  this 
action  "  in  behalf  of  himself  as  such  holder  of  certificates  and 
all  others  in  like  situation ; "  and  the  reason  given  is  that  the 
defendants  held  "  divers  moneys  and  other  property  which 
had  come  into  their  hands  under  and  by  virtue  of  said  agree- 
ment and  the  carrying  out  of  the  scheme  contemplated 
involved  therein  and  thereby,  and  for  which  they  have  not 
duly  accounted  to  the  certificate  holders,  including  this  plain- 
tjg  *  *  *  aT1d  for  which  they  should  account  in  the  pro- 
portion which  the  amount  of  the  certificates  held  by  them 
respectively  bear  to  the  amount  of  the  whole  number  of  cer- 
tificates issued."  It  also  appears  that,  in  October,  1891,  this 
plaintiff  brought  an  action  to  restrain  the  trustees  of  the  lead 
trust  from  disposing  of  the  property  in  their  hands,  or  under 
their  control  as  such  trustees,  in  pursuance  of  a  certain  scheme 
or  plan  for  the  dissolution  of  the  trust  and  its  merger  into  a 
new  corporation,  which  had  been  adopted  at  a  meeting  of  the 
association  of  certificate  holders,  and  as  to  which  these  defend- 
ants were  appointed  "  re-organizing  trustees."  The  plaintiff 
alleged  his  non-assent  to  the  scheme  and  his  opposition  to  it, 
as  being  "  illegal  and  in  violation  of  the  provisions,  etc.,  of  the 
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trust  agreement  and  of"  his  rights  and  privileges  as  a  member 
of  said  association"  and,  "that  if  *  *  *  carried  out  the 
result  will  be  the  dissolution  and  destruction  of  said  trust,  etc." 
A  motion  in  that  action  for  a  preliminary  injunction  was 
denied,  upon  the  ground  that  the  scheme  of  re-organization 
did  not  appear  to  be  unlawful  in  itself  and  that  the  plaintiff 
was  not  entitled  to  insist  that  a  trust  agreement  should  be 
carried  out  or  performed  which  was  illegal.  Thereupon  that 
action  was  discontinued.  A.  re-organization  of  the  Lead  Trust 
interests  in  the  form  of  a  legal  corporation  was  perfected  and 
the  National  Lead  Company  was  organized,  to  which  the 
trustees  transferred  the  assets  and  properties,  etc.,  in  their 
hands  in  December,  1891.  In  July,  1892,  the  present  action 
was  brought. 

It  would  seem,  from  a  consideration  of  this  complaint,  that 
the  plaintiff,  being  defeated  in  his  prior  attempt  to  compel  the 
trustees  specifically  to  perform  the  trust  agreement  and  to 
refrain  from  carrying  out  thfe  re-organization  plan,  was  now 
endeavoring  to  compel  them  to  account  for  their  acts  while 
managing  the  affairs  of  the  Trust  and  upon  the  theory  that, 
the  trust  agreement  having  failed  for  illegality,  they  became 
custodians  or  trustees  at  common  law  and  in  equity  of  the 
properties  coming  into  their  hands.  It  is,  of  course,  apparent 
that  the  obstacle,  in  the  way  of  granting  to  the  plaintiff  the 
equitable  relief  he  demands,  is  that  his  complaint  shows  that 
he  became  a  participant  in  an  enterprise  or  scheme,  which  was 
illegal,  as  being  contrary  to  the  statute  and  against  public 
policy  under  the  decisions,  and  which  he  avers  to  have  been 
"  a  monopoly  and  inimical  to  the  best  interests  of  the  public 
at  large."  He  avers  that  "  said  agreement  was  illegal  and 
void  and  against  public  policy ;  "  but  yet  insists  that,  never- 
theless, a  court  of  equity  should  aid  him  in  winding  up  the 
affairs  of  the  trust  and  in  compelling  an  accounting  by  its 
trustees.  It  would  be  a  somewhat  unusual  spectacle  for  a 
court  of  equity  to  be  occupying  itself  with  investigating  the 
illegal  transactions  of  parties  and  with  adjusting  the  differ- 
ences between  them,  and  a  somewhat  similar  view  was  taken 
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as  recently  as  in  the  case  of  Leonard  v.  Poole,  (114  N.  Y. 
371).  Mr.  Justice  Story,  in  his  work  on  Equity  Jurispru- 
dence (§  298),  observed :  "  In  general  *  *  *  where 
parties  are  concerned  in  illegal  agreements  or  other  transac- 
tions, whether  they  are  mala  prohibita  or  mala  in  se,  courts 
of  equity  following  the  rule  of  law,  as  to  participators  in  a 
common  crime,  will  not  at  present  interpose  to  grant  any 
relief."  In  a  note  to  the  section,  he  said,  with  reference  to  a 
previously  existing  fluctuation  of  opinion  in  the  courts  on  the 
subject,  that,  "the  modern  doctrine  has  adopted  a  more 
severely  just,  and  probably  politic  and  moral  rule,  which  is, 
to  leave  the  parties  where  it  finds  them,  giving  no  relief  and 
no  countenance  to  claims  of  this  sort."  This  equitable  rule 
applies  to  all  cases  where  the  action,  or  claim,  is  in  affirmance 
of  the  illegal  contract.  It  is  sometimes  deemed  inapplicable, 
as  where  the  action  proceeds  in  disaffirmance  of  such  a  con- 
tract, and,  instead  of  endeavoring  to  enforce  it,  presumes  it 
to  be  void,  and  seeks  to  prevent  a  defendant  from  retaining 
some  benefit  derived  from  an  unlawful  act.  (2  Comyn  on 
Contracts,  109.)  In  Walker  v.  Chapman  (Lofft,  342),  Lord 
Mansfield  observed :  "  There  is  a  great  difference  where  a 
party  comes  to  overturn  an  illegal  contract,  and  to  be  relieved 
against  it.  lie  shall  not  be  relieved  if  he  comes  to  take  the 
benefit  of  an  illegal  contract ;  there  he  never  shall  be  relieved, 
because,  to  relieve  him,  the  court  must  affirm  the  contract." 

At  the  outset,  it  is  to  be  observed  that  this  is  not  a  case 
where  it  appears  that  the  defendants  are  parties  who  seek  to 
derive  any  advantage  from  the  illegal  agreement,  or  from 
their  unlawful  acts ;  a  circumstance  which,  under  6ome  of  the 
cases,  might  have  justified  the  court  in  giving  relief.  On  the 
contrary,  they  have  endeavored  to  execute  the  wishes  of  the 
great  body  of  certificate  holders  and  the  plaintiff  seeks  to  set 
at  naught  acts  on  their  part  which  were,  in  fact,  in  aid  of  a 
purpose  to  organize  legally.  The  plaintiff  has  defined  his 
position  very  clearly  in  his  complaint.  He  is  not  endeavoring 
to  recover  back  stocks  or  property  surrendered,  or  paid  out, 
under  the  agreement ;  but,  on  behalf  of  a  class  of  certificate 
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holders  of  whom  he  alleges  himself  to  be  one,  he  asks  for  an 
accounting  and  for  a  distribution  by  the  defendants,  as  the 
trustees  under  the  agreement,  as  to  the  moneys  and  properties 
which  had  accumulated  in  their  hands;  and  this,  notwith- 
standing the  fact  that,  in  compliance  with  the  resolves  of  the 
holders  of  the  trust  certificates,  (and  for  aught  that  is  alleged 
we  may  assume  that  all  approved),  the  trustees  have  trans- 
ferred the  property  in  their  hands  to  the  new  corporation. 
This  action  cannot,  with  any  propriety,  be  regarded  as  in  dis- 
affirmance of  the  agreement.  The  plaintiff  was  not  a  party  to 
the  agreement  itself  and  disaffirmance  implies  action  on  the 
part  of  a  contracting  party,  looking  to  withdrawal  from  the 
guilty  scheme,  a  repudiation  of  all  share  in  it  aud  a  return  of 
the  property  put  into  it.  His  own  transaction,  assuming  it  to 
have  been  a  purchase  of  the  certificates  in  the  market,  was  an 
act  by  which  he  bought  an  interest  in  the  scheme  involved  in 
the  executed  agreement  and  he  now,  in  effect,  seeks  to  secure, 
through  an  accounting  and  distribution,  the  profits  alleged  to 
have  been  made. 

We  are  not  called  upon  to  decide  in  this  case  what  should 
be  the  just  rule,  if  a  stockholder  and  party  fo  the  original 
agreement  were  to  ask  for  an  accounting  by  his  trustees. 
Although  such  an  agreement  as  the  one  in  question  may  be 
illegal,  for  being  against  public  policy,  because  aiming  at 
creating  a  monopoly  in  a  necessary  product,  and,  hence,  sub- 
ject to  the  condemnation  of  the  law,  when  moved  against  by 
the  public  authorities,  it  might  possibly  be  that  a  party  would 
have  the  right  to  come  seasonably  into  a  court  of  equity  and, 
disaffirming  the  agreement,  ask  for  a  restoration  of  his  prop- 
erty ;  or  that  the  trustees  should  account  and  distribute  the 
accumulated  property  in  their  hands  as  equity  might  deem 
just  and  feasible.  In  such  a  case  there  might  exist  a  locus 
pmrbiienticB  for  the  party.  That,  however,  is  by  no  means 
this  case  and  we  defer  the  expression  of  any  opinion,  as'to 
what  should  be  done  in  such  a  case,  to  the  time  when  it 
arises.  The  plaintiff  here,  voluntarily,  became  a  participant 
in  a  scheme,  which  he  alleges  to  have  been  illegal,  by  acquir- 
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ing  the  trust  certificates  subsequently  to  the  formation  of 
the  trust.  In  equity  there  might  be  a  distinction,  of  some 
substance,  between  his  case  and  the  other  case  suggested. 
In  the  former,  property  would  have  been  surrendered  to 
be  administered  in  the  owner's  behalf  and  his  certificate 
of  trust  would  represent  it  and  his  interest  in  the  trust 
property.  In  the  present  case,  the  plaintiff  has  not  the 
excuse  of  the  stockholder;  who,  influenced  to  effect  an 
increase  of  corporate  business  and  of  consequent  profits,  by 
consenting  to  the  plausible  scheme  of  a  combination  of  rival 
interests,  in  good  faith,  parts  with  his  property  to  the  trustees 
under  the  provisions  of  an  agreement  and  entrusts  them  with 
its  control.  What  interest  has  the  plaintiff,  other  than  that 
which  his  certificate  suggests ;  namely,  a  proportionate 
interest  as  a  beneficiary  in  the  trust  scheme  ?  He  could  not 
well  lay  claim  to  the  ownership  of  any  stocks  or  property 
originally  surrendered  to  the  trustees.  He  acquired  cer- 
tificates, which  represented  the  amount  of  his  interest  in  the 
trust  and  which  contained  a  stipulation  binding  him  as  their 
holder  to  all  the  terms  of  the  trust  agreement.  He  thus, 
voluntarily,  made  himself  a  party  to  a  scheme  under  an  exe- 
cuted agreement,  which  he  alleges  to  have  been  illegal  and 
how  can  he  now  say  that  it  is  one  which  he  can  disaffirm  and 
as  to  which,  upon  the  plea  of  disaffirming,  he  can  ask  a  court 
of  equity  to  intervene  and  to  compel  in  his  favor  an  account- 
ing and  distribution  by  the  trustees  ?  I  think  the  court  might 
well  apply  the  principle  which  controls  in 'cases  where  parties 
are  in  pari  delicto,  and  hold  that  it  would  not,  and  that  no 
public  policy  required  it  to,  interfere.  The  plaintiff's  demand 
would  be  met  with  this  answer;  eithdr  you  are  bound, 
through  your  certificates,  by  the  terms  of  the  trust  agree- 
ment, in  which  case  it  would  require  a  demand  representing 
sixty-seven  per  cent  in  value  of  the  holders  of  the  trust  certifi- 
cates to  compel  the  trustees  to  do  what  you  ask ;  or,  as  you 
voluntarily  chose  to  acquire  an  interest  under  an  agreement, 
which  you  admit  to  have  been  illegal,  and  thus  became  a  par- 
ticipant in  an  unlawful  scheme,  equity  will  leave  you  where  it 
68 
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finds  you  and  will  not  grant  you  any  relief.  The  situation 
is  of  your  own  creation  and  you  have  not  an  excuse  to  offer, 
which  appeals  to  the  conscience  of  the  court. 

It  is  very  clear  that  the  plaintiff  is  seeking  the  aid  of  the 
court  to  enforce  certain  rights,  which  he  deems  to  have  accrued 
to  him  by  virtue  of,  or  as  the  result  of,  the  trust  agreement, 
and  although  his  contention  is  that  his  rights  are  independent  of, 
and  unaffected  by  the  illegality  of  the  agreement,  he  is  claim- 
ing exactly  what  the  .contract  was  intended  to  give.  As  it  was 
observed  in  Peck  v.  Burr  (10  N.  Y.  at  p.  298),  "  the  plaintiff 
seeks  to  have  the  full  benefit  of  the  contract,  though  in  a  form 
of  action  a  little  different."  I  do  not  see  how  the  court  could 
grant  to  plaintiff  the  relief  he  demands  without  recognizing 
the  agreement,  and  I  may  use  the  words  of  'Sir  William 
Grant,  Master  of  the  Rolls,  in  Thomson  v.  Thomson  (7  Yes. 
470),  who,  in  discussing  the  right  of  the  plaintiff  to  recover 
from  a  fund,  observed :  "  You  have  no  claim  to  this  money 
except  through  the  medium  of  an  illegal  agreement ;  which, 
according  to  the  determinations,  you  cannot  support.  *  *  * 
Here  you  cannot  stir  a  step  but  through  that  illegal  agree- 
ment ;  and  it  is  impossible  for  the  court  to  enforce  it.  I  must, 
therefore,  dismiss  the  bill." 

Assuming,  as  the  plaintiff  argues,  that  we  could  view  this 
agreement  as,  in  a  sense,  executory  ;  because  some  years  remain 
of  the  period  it  was  to  cover,  how  is  the  question  affected  i 
The  purpose  of  the  agreement  was  effected  when  the  combi- 
nation and  control  of  the  various  lead  interests  were  secured 
through  its  execution .  But  it  was  not  executory.  The  plan 
contemplated  was  carried  out  and  a  combination  of  the  several 
concerns,  interested  in  manufacturing  and  dealing  in  lead  pro- 
ducts, was  perfected.  It  is,  indeed,  alleged  in  the  complaint 
that  the  business  was  carried  on  by  the  trustees,  and  that  they 
accumulated  moneys  and  property,  for  which  they  should  have 
accounted.  No  act  remained  to  be  done  by  the  parties  to  the 
agreement  to  make  it  in  force.  As  an  executed  agreement  it 
was  open  to  others  to  come  in  under  its  terms.  Even  if  the 
agreement  were  to  be  regarded  as  but  partially  performed,  it 
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would  not  help  out  the  plaintiffs  cause  of  action.  For  the 
illegality  tainted  the  whole  contract,  and,  therefore,  the  court 
would  leave  the  parties  where  it  found  them.  (Kncnolton  v. 
Congress,  etc.,  Spring  Co.,  57  N.  Y.  518  ;  Amot  v.  Pittston, 
etc.,  Co.,  68  id.  558.) 

The  plaintiff  argues  that  the  defendants,  upon  the  failure  of 
the  trust  plan,  became,  by  operation  of  law,  trustees  or  custo- 
dians of  the  property  for  his  benefit  and  that  of  all  purchas- 
ers of  trust  certificates,  as  beneficial  owners  of  the  original 
stocks  and  bonds  which  had  been  delivered  to  the  trustees  upon 
the  formation  of  the  trust.  Such  a  contention  does  not  com- 
mend itself.  The  plaintiff  is  not  entitled  to  the  aid  of  a  court 
of  equity,  in  the  investigation  of  the  illegal  transactions, 
whether  sought  for  upon  the  one  or  the  other  theory.  The 
obligation,  which  plaintiff  claims  the  defendants  to  be  under, 
springs  out  of  the  trust  agreement.  If  that  agreement  was 
illegal  and  created  no  obligation  which  the  court  would  recog- 
nize or  enforce,  it  cannot  be  that  the  law  would,  nevertheless, 
imply  some  valid  agreement  between  the  trustees  and  the 
plaintiff,  which  he  could  assert  and  .ask  a  court  of  equity  to 
enforce  in  his  behalf.  The  plaintiff's  relation  to  the  defend- 
ants rests  upon  his  having  become  a  party  to  the  trust  agree- 
ment and  the  vice  which  inhered  in  that  relation  follows  the 
parties  through  their  subsequent  dealings  and  controversies. 

From  a  careful  consideration  of  the  complaint,  I  think  that 
the  judgment  below,  sustaining  the  defendants'  demurrer  to 
the  complaint,  was  correct  and  that  it  should  be  affirmed,  with 
costs. 

All  concur  (Andrews,  Ch.  J.,  in  result). 

Judgment  affirmed. 
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j  160  608  •     In  the  Matter  of  the  Application  of  The  New  York  and 
-      —  Long   Island   Bridge    Company,   Respondent,  v.  Lenox 

ji55  486 '  Smith,  Appellant,  Impleaded  with  Patrick  Skelly. 
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j  169  448|  i.  Corporations  —  Charter — Forfeiture  Clause.     The  question 

148   640         whether  a  forfeiture  clause  in  an  act  of  incorporation  is  or  is  not  self- 
I    160    A&4- 
1 — ™  oy*         executing  depends  wholly  upon  the  language  employed  by  the  legislature. 

161    170  2'  CoRPORATION8  —  Forfeiture  of  Existence.     The  legislature  has 

161   401  undoubted  power  to  provide  in  an  act  of  incorporation  that  corporate 

existence  shall  cease  by  the  mere  failure  of  the  corporation  to  perform 

certain  acts  imposed  by  its  charter. 

3.  Corporations  —  Forfeiture  of  Existence.  It  requires  strong 
and  unmistakable  language  to  authorize  the  courts  to  hold  that  the  legis- 
lature intended  that  a  forfeiture  of  corporate  existence  should  be  effected 
without  judicial  proceedings  on  the  intervention  of  the  attorney-general. 

4.  Corporations  —  Charter  —  Forfeiture  Clause  —  "Null  and 
Void."  The  words  "all  rights  and  privileges  granted  hereby  shall  be 
null  and  void"  do  not  render  a  forfeiture  clause  in  a  charter  self -execut- 
ing; but  the  meaning  of  "  null  and  void  "  in  such  a  connection  is  that  the 
corporate  existence  shall  be  "voidable,"  i.  <?.,  that  in  case  of  default  the 
corporation  may  be  dissolved  through  appropriate  legal  proceedings  by 
the  attorney -general. 

5.  Charter  of  Bridge  Company  —  Forfeiture  Clause — Default. 
The  forfeiture  clause  in  the  charter  of  the  New  York  and  Long  Island 
Bridge  Company  (Laws  of  1867,  chap.  395,  §  12),  which  provides  that  the 
bridge  authorized  to  be  constructed  shall  be  commenced  within  two  years 
from  the  passage  of  the  act,  or  "this  act  and  all  rights  and  privileges 
granted  hereby  shall  be  null  and  void,"  is  not  self-executing;  and,  hence, 
the  company  did  not,  by  failing  to  commence  work  within  the  prescribed 
two  years,  cease  to  exist  on  the  expiration  of  that  period. 

6.  Statutes  —  Constitutionality  —  Expression  of  Subject  is 
Title.  In  submitting  an  amendatory  act  to  the  test  of  the  constitu- 
tional provision  (Art.  3,  §  16)  that  "no  private  or  local  bill  *  *  * 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title,"  the  inquiry  must  be  based  upon  the  title  of  the  original  act. 

7.  Statutes  —  Constitutionality  —  Construction.  Where  there  is 
room  for  two  constructions  of  a  statute,  both  equally  obvious  and  equally 
reasonable,  it  is  the  duty  of  the  court  to  adopt  the  construction  which, 
without  doing  violence  to  the  fair  meaning  of  the  words  used,  brings  the 
statute  into  harmony  with  the  Constitution. 

8.  Statutes  —  Constitutionality  —  Railroad.  A  clause  in  a  stat- 
ute, enacting  that  a  bridge  shall  be  so  constructed  as  to  provide  for  "the 
accommodation  and  transportation  of  passengers  and  vefiicles  of  every 
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description"  is  not  to  be  construed  as  authorizing  the  laying  of  railroad 
tracks  when  the  effect  of  such  construction  would  be  to  render  the  stat- 
ute obnoxious  to  the  constitutional  inhibition  (Art.  8,  §  18)  against  the 
passage  of  any  private  or  local  bill  granting  the  right  to  lay  down  rail- 
road tracks. 

9.  Statutes  —  Constitutionality  —  Separation  of  Provisions. 
Where  an  act  of  the  legislature  deals  with  a  subject  not  expressed  in  its 
title,  and  such  void  provisions  are  separable  from  those  that  are  lawful, 
and  that  which  remains  is  capable  of  being  executed,  and  stands  complete 
in  itself,  it  may  be  treated  as  constitutional. 

10.  Laws  op  1892,  Chap.  411  —  Constitutionality — Separation  of 
Provisions.  Chapter  41 1 .  Laws  of  1892,  entitled  '  'An  act  to  further  amend 
chapter  895  of  the  Laws  of  1867,  entitled  'An  act  to  incorporate  the  New 
York  and  Long  Island  Bridge  Company,  for  the  purpose  of  constructing 
and  maintaining  a  bridge  over  the  East  river  between  the  city  of  New 
York  and  Long  Island/  "  is,  as  to  certain  separable  provisions,  void  by  rea- 
son of  violation  of  the  provision  of  the  Constitution  (Art.  8,  §  16)  requir- 
ing the  subject  of  a  private  or  local  bill  to  be  expressed  in  its  title,  and  is, 
as  to  its  other  provisions,  constitutional  and  effective. 

11.  Two-thirds  Bill  —  Evidence  of  Passage.  "Where  the  fact  of  the 
due  passage  of  an  act  for  which  the  Constitution  (1846,  art.  1,  §  9;  1894, 
art.  3,  §  20)  requires  the  assent  of  two-thirds  of  the  members  elected  to 
each  branch  of  the  legislature,  is  in  question,  and  the  Session  Laws  show 
the  act  to  have  been  passed,  three-fifths  being  present,  and  the  certificates 
of  the  presiding  officers  of  both  houses  attached  to  the  original  bill  show 
only  the  fact  that  three-fifths  were  present,  recourse  may  be  had  to  the 
journals  of  the  two  houses. 

12.  Rapid  Transit  Act.  Section  88  of  the  Rapid  Transit  Act  (Laws 
of  1892,  chap.  102)  does  not  apply  to  the  New  York  and  Long  Island 
Bridge  Company  in  erecting  such  a  bridge  and  approaches  as  are  permit- 
ted by  its  restricted  powers. 

13.  Act  Authorizing  Railways  upon  Bridges.  Chapter  225,  Laws 
of  1893,  authorizing  any  bridge  company  which  maintains  a  bridge  over 
a  river  connecting  any  city  in  the  state,  containing  more  than  one  million 
inhabitants,  with  any  other  city  in  the  state,  to  lay  tracks  and  operate  a 
railway  upon  its  bridge,  applies  to  the  New  York  and  Long  Island  Bridge 
Company. 

14.  Right  to  Operate  a  Railroad.  Congress  has  no  power  to  con- 
fer a  right  upon  the  New  York  and  Long  Island  Bridge  Company  to 
operate  a  railway  upon  its  bridge;  the  right  of  that  company  to  operate 
a  railway  must,  therefore,  be  found  in  chapter  225,  Laws  of  1898, 
and  cannot  be  based  upon  chapter  384,  U.  S.  Statutes  at  Large  of  1886- 
1887. 

15.  New  York  and  Long  Island  Bridge  Company.  Under  the  law- 
ful legislation  on  the  subject,  the  New  York  and  Long  Island  Bridge 
Company  is  an  existing  corporation,  authorized  to  build  a  bridge  over  the 
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East  river,  with  a  proper  approach  on  each  side  from  the  surface  to  reach 
the  level  of  the  bridge,  which  approach  on  the  New  York  side  may  rua 
•eastward ly  from  Third  avenue. 
Reported  below,  90  Hun,  312. 

(Argued  January  20,  1896;  decided  February  26,  1896.) 

Appeal  by  the  defendant  Lenox  Smith  in  condemnation 
proceedings,  from  an  order  of  the  General  Term  in  the  first 
judicial  department,  made  November  15,  1895,  affirming  an 
order  appointing  commissioners  of  appraisal,  entered  on  the 
direction  of  the  court  upon  the  decision  of  a  referee,  in  favor 
of  the  petitioner  and  against  the  defendant,  after  a  trial  of  the 
issues. 

This  special  proceeding  was  begun  on  March  18,  1895;  the 
defendant  Smith  answered,  and  the  defendant  Skelly  neither 
answered  nor  appeared  at  the  trial. 

The  premises  belonging  to  defendant  Lenox  Smith,  and  for 
the  appropriation  of  which  this  proceeding  was  brought,  are 
situated  on  the  easterly  side  of  Third  avenue,  in  the  city  of 
New  York,  beginning  fifty  feet  north  of  Sixty-fourth  street, 
and  having  a  frontage  of  seventy-five  feet  on  Third  avenue, 
and  a  depth  of  105  feet. 

The  "  New  York  and  Long  Island  Bridge  Company  "  was 
incorporated  by  chapter  395,  Laws  of  1867,  entitled  "  An  act 
to  incorporate  the  '  New  York  and  Long  Island  Bridge  Com- 
pany' for  the  purpose  of  constructing  and  maintaining  a 
bridge  over  the  East  river  between  the  city  of  New  York  and 
Long  Island." 

This  act  was  amended  by  the  following  acts,  viz. :  Chapter 
437,  Laws  of  1871 ;  chapter  426,  Laws  of  1879;  chapter  392, 
Laws  of  1885;  chapter  411,  Laws  of  1892,  and  chapter  212, 
Laws  of  1894. 

Further  facts  are  stated  in  the  opinion. 

De  Lancey  Nicoll  for  appellant.  The  petitioner  cannot 
maintain  this  proceeding  if  it  1ms  lost  its  rights  and  franchises, 
nor  unless  it  is  a  de  jure  as  well  as  a  de  facto  corporation. 
{In  re  B.,  W.  &  K  £.  Co.,  72  N.  Y.  245 ;  B.  S.  T.  Co.  v. 
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City  of  Brooklyn,  78  N.  Y.  524;  Laws  of  1867,  chap.  775, 
§  1;  Laws  of  1894,  chap.  575;  Laws  of  1873,  chap.  61,  §  4; 
In  re  B.,  W.  &  N.  R.  Co.,  75  N.  Y.  335 ;  81  N.  Y.  71 ;  N.  Y. 
C  Co,  v.  Mayor,  etc.,  104  N.  Y.  43  ;  InrcK.  C  E.  R.  R.  Co., 
105  N.  Y.  119 ;  Day  v.  0.  &  L.  C.  R.  R.  Co.,  107  N.  Y. 
139  ;  Farnham  v.  Benedict,  107  N.  Y.  171 ;  In  re  B.  K 
R.  R.  Co.,  125  N.  Y.  441;  Laws  of  1867,  chap.  395, 
§  12 ;  In  re  N.  T.  <&  L.  I.  B.  Co.,  54  Hun.  406.)  Laws 
of  1892,  chap.  411,  violates  the  Constitution  because  it 
attempts  to  grant  to  the  petitioner  the  right  to  lay 
down  railroad  tracks.  {Stuart  v.  Palmer,  74  N.  Y.  183 ; 
Coxe  v.  State,  144  N.  Y.  396;  54  Hun,  401.)  The 
provision  of  section  18  of  article  3  of  the  Constitution, 
which  forbids  the  legislature  to  pass  a  private  or  local  bill,  pro- 
viding for  building  bridges  and  chartering  companies  for  such 
purposes,  except  on  the  Hudson  river  below  Waterford,  and  on 
the  East  river,  or  over  the  waters  forming  a  part  of  the  bound- 
aries of  the  state,  does  not  so  abridge  the  scope  of  the  provis- 
ion against  granting  to  a  corporation  the  right  to  lay  down 
railroad  tracks,  as  to  authorize  the  petitioner  to  lay  such  tracks 
on  its  bridge  structure  and  approaches.  (In  re  iVr.  Y.  E.  7?. 
R.  Co.,  70  N.  Y.  349  ;  People  ex  rel.  v.  Loew,  102  X.  Y.  471 ; 
Laws  of  1893,  chap.  225,  §  1 ;  54  Hun,  401.)  The  act  of  1892 
violates  section  16  of  article  3  of  the  Constitution,  in  that  its 
subject  is  not  expressed  in  its  title.  (People  ex  rel.  v.  Kelly,  76 
N.  Y.  475, 486  ;  People  v.  Bd.  Suprs.  Chautauqua  Co.,  43  N. 
Y.  10  ;  People  ex  rel.  v.  Allen,  42  N.  Y.  404 ;  In  re  Paul,  94  N. 
Y.  497 ;  Huber  v.  People,  49  N.  Y.  132  ;  Coxe  v.  State,  144  N. 
Y.  396 ;  In  re  Mayer,  50  1ST.  Y.  504 ;  Neuendorf  v.  Dunjea,  69 
N.  Y.  557  ;  In  re  Blodgett,  89  N.  Y.  392  ;  Laws  of  1892,  chap. 
411 ;  In  re  Mayor,  etc.,  99  N.  Y.  569  ;  Astor  v.  A.  R. 
Co.,  113  N.  Y.  93  ;  Johnston  v.  Spicer,  107  K  Y.  185  ;  Mayor 
v.  M.  R.  Co.,  143  N.  Y.  1 ;  People  v.  O'Brien,  38  K.  Y.  193  ;  * 
Gasbin  v.  Meek,  42  K  Y.  186  ;  Stuart  v.  Palmer,  74  N.  Y. 
183  ;  United  States  v.  Reese,  92  U.  S.  214 ;  Allen  v.  Louisi- 
ana, 103  U.  S.  80  ;  Poindexter  v.  Greenhow,  114  U.  S.  270; 
Wynehamer  v.  People,  113  N.  Y.  378  ;  Pollock  v.  F.  L.  & 
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T.  Co.,  158  U.  S.  601 ;  Sprague  v.  Thompson,  118  U.  S.  90, 
95 ;  Warren  v.  Charlestoion,  2  Gray,  84 ;  Meshmeier  v.  State, 
11  Ind.  482,  485 ;  C.   C.  Branch  v.  Atchison  Co.,  28  Kans. 
453,  457 ;  Cooley's  Const.  Lim.  178,  179.)    The  act  of  1S92 
is  obnoxious  to  section  9  of  article  1  of  the  Constitution. 
(Laws  of  1847,  chap.  253 ;  1  R.  S.  156  ;  Leonard  v.  Grant, 
5  Fed.  Kep.  11 ;  Hunt  v.  Van  Alstyne,  25  Wend.  605 ;  War- 
ner  v.  Beers,  23  Wend.  103 ;  People  v.  Purdy,  1  Hill,  31, 
35 ;  4  Hill,  384,  390 ;  People  v.  Devlin,  33  N.  Y.  269 ;  Lang- 
don  v.  Mayor,  etc.,  93  N.  Y.  129 ;  Coxe  v.  State,  144  N.  Y. 
405 ;  Smith  v.  Levinus,  8  N.  Y.  472  ;  DermoU  v.  State,  99 
N.   Y.   101;  Smith  v.   City  of  Rochester,  92  N.  Y.  463; 
L    C.   R.   R.    Co.  v.   Illinois,   146  U.  S.  387;  Shivdy  v. 
Bowlby,  152  U.  S.    1,  57;  llardin  v.  Jordan,  140  U.  S. 
371,  381;  People  v.  N.  Y.  <&  S.  L  F  Co.,  68  N.  Y.  71; 
Williams  v.  Mayor,  etc.,  105   N.    Y.   419 ;   Kingsland  v. 
J%or,  etc.,  110  N.  Y.  569 ;  In  re  Mayor,  etc.,  135  N.  Y.  254 ; 
Laws  of  1871,  chap.  574,  §  67;   Laws  of   1882,  chap.  410, 
§  720;   Bedlow  v.  N.  Y.  F.  D.  D.  Co.,  112   N.  Y.  263; 
People  v.  Bd.  Suprs.  Chautauqua  Co.,  43  N.  Y.  10 ;  Iluber  v. 
People,  49  N.  Y.  132,  135 ;  People  ex  rel.  v.  Comrs.,  54  X. 
Y.  276 ;  Kerrigan  v.  Force,  68  N.  Y.  381 ;  P^fo  v.  Kelly, 
76  N.  Y.  475,  486 ;  People  v.  AUen,  42  N.  Y.  404 ;  In  re  S. 
L  R.  Tr.  Co.,  103  N.  Y.  251.)    The  petitioner  cannot  nwiu- 
tain  this  proceeding  because  it  has  not  complied  with  the 
requirements  of  section  38  of  the  Rapid  Transit  Act  respect- 
ing consent  of  the  local  authorities.     (Laws  of  1892,  chap.  102, 
§  38 ;  Const.  N.  Y.  art.  3,  §  18.)    The  proofs  fail  to  show  that 
the  petitioner  commenced  the  construction  of  the  bridge  before 
March  3,  1893.     (In  re  Weil,  S3  N.  Y.  543 ;  In  re  Blodgett, 
91  N.  Y.  117.)    The  act  of  1894  is  ineffectual  to  waive  the 
forfeiture.     (Laws  of  1894,  chap.  212 ;  In  re  B.,  W.  &  X 
.  R.  Co.,  72  N.  Y.  245 ;  75  N.  Y.  335 ;  In  re  N.  Y.  E.  R.  *. 
Co.,  70  N.  Y.  327.) 

Julien  T.  Damies  and  William  J.  Kelly  for  respondent 
The  petitioner  has  a  complete  and  perfect  corporate  existence, 
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and  all  causes  of  forfeiture  of  this  franchise  have  been  waived 
by  the  legislature.     (Laws  of  1892,  chap.  411 ;  Laws  of  1894, 
chap.  212;  People  v.  Manhattan  Co.,  9  Wend.  351.)     Chap- 
ter 411  of  the  Laws  of  1892  does  not  give  authority  to  the 
petitioner  to  lay  down  railroad  tracks  upon  its  bridge.     (G.  Co. 
Suprs.  v.  Brogden,  112  U.  S.  26S;  People  ex  rel.  v.  Bd. 
Suprs.,  17  N.  Y.  241 ;  People  ex  rel.  v.  Albertson,  55  N.  Y. 
54;  In  re  G.  E  P.  Co.,  70  N.  Y.  367;  Hooper  v.  People, 
155  U.  S.  648 ;  People  ex  rel.  v.  Pice,  135  N.  Y.  483 ;  In  re 
M.   E    R.   Co.,   12   N.  Y.  Supp.    507;   In  re   Z.  I.   P. 
P.    Co.    v.    Moran,    143    K    Y.    67;   Stockton   v.    B.   & 
O.  P.  P.  Co.,  32  Fed.  Rep.  13.)     Chapter  411  of  the  Laws 
of  1892  does  not  offend  section  16  of  article  3  of  the  State 
Constitution.     {People  ex  rel.   v.    Briggs,   50   N.   Y.    553; 
Mayor,  etc.,  v.  M.  P.  Co.,  143  .N.  Y.  1 ;  In  re  JV.  Y.  E  P.  P. 
Co.,  70  N.  Y.  327;  Ex  parte  MiddUtovm,  82  K  Y.  196; 
People  y.  Kenney,  96  N.  Y.  294  ;  Harris  v.  Bd.  Supra.,  16 
Abb.  [N.  C]  292;  In  re  Paul,  94  N.  Y.  507;  Peoples. Bd. 
Suprs.,  43  N.  Y.  10 ;  Town  of  Fishkill  v.  F.  t&  B.  P.  P. 
Co.,  22  Barb.  634.)     Chapter  212  of  the  Laws  of  1894  does 
not  give  to  the  plaintiff  the  right  to  lay  down  railroad  tracks. 
(Laws  of  1893,  chap.  225 ;  Laws  of  1867,  chap.  395,  §  12 ; 
lessees,  etc.,  v.  Blougher,  14  Pet.  178 ;  Elwell  v.  Daggs,  108 
U.  S.  143;  Day  v.  0.  <fe  L.  C.  P.  P.   Co.,  107  N.  Y.  139; 
Pease  v.  Morrice,  2  Ad.  &  El.  94 ;  Kearney  v.  Vaughan,  50 
Mo.   284;    Brown  v.  Broion,  50   N.  H.   552;  Inskeep    v. 
Lecony,  1  N.  J.  L.  Ill ;  King  v.  Inhabitants,  etc.,  8  B.  <fc  C. 
471 ;    Van  Schaack  v.  Robins,  36  Iowa,  201.)     Chapter  392 
of  the  Laws  of  1885  does  not  offend  against  section  17  of  arti- 
cle 3  of  the  State  Constitution  then  in  force.     (Ketchum  v. 
City  of  Buffalo,  14  N.  Y.  359;  Le  Couteulx  v.  City  of  Buf- 
falo, 33  N.  Y.  336.)     Chapter  411  of  the  Laws  of  1892  is  not 
unconstitutional  as  being  in  conflict  with  section  9  of  article  1 
of  the  State  Constitution.     {In  re  G.  E  P.   Co.,  70  N.  Y. 
361 ;  Wetmore  v.  B.  G.  L.  Co.,  42  1ST.  Y.  384 ;  Laws  of  1871, 
chap.  574 ;  Saunders  v.  K  T.  C.  <&  II.  R.  P.  P.   Co.,  144 
N.  Y.  75 ;  Roberts  v.  JT.  P.  P.  P.  Co.,  158  U.  S.  1.)    The 
69 
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journals  of  the  senate  and  assembly  are  admissible  in  evidence 
to  supplement  the  certificates  attached  to  chapter  411  of  the 
Laws  of  1892,  on  file  in  the  office  of  the  secretary  of  state. 
(1  K.  S.  [8th  ed.]  470,  §  3 ;  Laws  of  1842,  chap.  306 ;  Laws 
of  1892,  chap.  682,  art.  2,  §§  40,  44;  People  v.  Purdy,  2 
Hill,  31;  4  Hill,  390;  People  v.  Devlin,  33  N.  Y.  284; 
People  ex  rel.  v.  Bd.  Snprs.,  8  N.  Y.  317 ;  Darlington  v. 
Mayor,  etc.,  2  Robt.  277 ;  31  K  Y.  164;  In  re  Kingston,  40 
How.  Pr.  446 ;  Rumsey  v.  N.  Y.  &  N.  K  R.  P.  Co.,  130 
N.  Y.  88.)  Plaintiff  is  empowered  by  the  General  Law,  chap- 
ter 225  of  the  Laws  of  1893,  to  lay  down  railroad  tracks  upon 
its  bridge.     (Laws  of  1893,  chap.  225.) 

Baktlett,  J.  The  main  question  presented  by  this  appeal 
is  whether  the  New  York  and  Long  Island  Bridge  Company 
was,  at  the  time  this  proceeding  was  instituted,  an  existing 
corporation  duly  authorized  to  acquire  title  to  the  land  of  the 
defendant  Smith,  for  the  purposes  of  constructing  the  bridge 
and  its  approaches. 

The  learned  counsel  for  the  appellant  rests  his  attack  upon 
the  corporate  existence  on  various  distinct  grounds,  and  a 
proper  consideration  of  them  involves  a  full  examination  of 
the  legislation  under  which  the  bridge  company  claims  the 
right  to  maintain  this  proceeding. 

The  appellant  takes  a  preliminary  point  which,  if  sound, 
would  require  a  reversal  of  the  order  appealed  from,  and  a 
dismissal  of  this  proceeding. 

The  act  incorporating  the  bridge  company  (Chap.  395,  Laws 
of  1867),  provides  in  the  twelfth  section  thereof  that  the 
bridge  shall  be  commenced  within  two  years  from  the  passage 
of  the  act,  and  shall  be  continued  without  unreasonable  delay, 
until  it  is  completed,  "  or  this  act  and  all  rights  and  privileges 
granted  hereby  shall  be  null  and  void." 

It  is  the  contention  of  appellant's  counsel  that  this  forfeiture 
clause  is  self -executing,  and  as  it  is  admitted  that  the  work 
was  not  commenced  within  two  years  from  the  passage  of  the 
act,  the  bridge  company,  ipso  facto,  ceased  to  exist. 
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We  are  referred  to  a  large  number  of  authorities  as  sustain- 
ing this  position,  and,  among  others,  to  several  cases  in  this 
court. 

It  is  to  be  observed  that  the  question  as  to  whether  a  for- 
feiture clause  is  or  is  not  self-executing,  depends  wholly  upon 
the  language  employed  by  the  legislature. 

Our  attention  is  called  particularly  to  In  re  Brooklyn,  Win- 
field  &  Newtown  By.  Co.  (72  N.  Y.  245)  and  Brooklyn 
Steam  Transit  Co.  v.  City  of  Brooklyn  (78  N.  Y.  524). 

In  the  first  case  the  words  of  forfeiture  were, "  its  corporate 
existence  and  powers  shall  cease,"  and  this  court  held  that  upon 
default  the  corporation^  existence  and  powers  ceased,  without 
judicial  proceedings.  In  the  second  case  the  words  of  for- 
feiture were,  "  this  act  and  all  the  powers,  rights  and  fran- 
chises herein  and  hereby  granted  shall  be  deemed  forfeited 
and  terminated,"  and  this  court  held  the  clause  to  be  self-exe- 
cuting, thereby  recognizing  the  undoubted  power  of  the  legis- 
lature to  provide  that  corporate  existence  6hall  cease  by  the 
mere  fact  of  failure  of  the  corporation  to  perform  certain  acts 
imp6sed  by  the  charter. 

It  requires,  however,  6trong  and  unmistakable  language, 
such  as  each  of  the  cases  referred  to  presents,  to  authorize  the 
court  to  hold  that  it  was  the  intention  of  the  legislature  to  dis- 
pense with  judicial  proceedings  on  the  intervention  of  the 
attorney-general. 

In  the  case  at  bar  the  words  of  forfeiture  are,  "  all  rights 
and  privileges  granted  hereby  shall  be  null  and  void." 

It  cannot  be  said  that  the  words  "  shall  be  null  and  void  " 
disclose  the  legislative  intent  to  make  this  clause  self-executing. 
The  words  "  null  and  void,"  as  used  in  this  connection,  clearly 
mean  voidable.  The  word  "  void  "  is  often  used  in  an  unlim- 
ited sense,  implying  an  act  of  no  effect,  a  nullity  ab  initio 
(Inskeep  v.  Lecony,  1  N.  J.  L.  112) ;  in  the  case  at  bar  it  was 
not  60  employed,  but  rather  in  its  more  limited  meaning. 

We  think  these  words  mean  no  more  than  if  the  legislature 
had  said,  in  case  of  default  the  corporation  "shall  be  dis- 
solved."    The  attorney- general  was  authorized  to  treat  the 
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charter'  of  the  bridge  company  as  voidable,  and  by  appropriate 
legal  proceedings  to  have  terminated  its  corporate  existence. 

The  Supreme  Court  of  the  United  States,  in  passing  upon 

the  meaning  of  the  words  "  void  and  of  no  effect,"  uses  this 

language :    "  But    these   words    are   often  used    in   statutes 

and  l§grft-  documents,     *     *     *     in  "the  sense  of  voidable 

merely,  that  is,  capable  of  being  avoided,  and  not  as  meaning 

j  that  the  act  or  transaction  is  absolutely  a  nullity,  as  if  it  never 

|  had  existed,  incapable  of  giving  rise  to  any  rights  or  obliga- 

|  tions   under  any  circumstances.     {EweU  v.  Daggs,   108  U. 

S.  148.)" 

Holding,  as  we  do,  that  the  forfeiture  clause  in  the  act  of 

I  1867  was  not  self-executing,   we  find  in  the   various  acts 

amending  the  act  of  1867  repeated  waivers  by  the  legislature 

of  the  failure  of  the  bridge  company  to  begin  its  work  within 

two  years  from  the  passage  of  the  act  of  1867. 

The  act  of  1871  (Chapter  437)  provides  that  the  company 
shall  proceed  within  two  years  to  construct  the  bridge,  and 
must  complete  it  before  the  1st  of  June,  1879. 

The  act  of  1879  (Chapter  426)  provides  that  the  bridge 
should  be  commenced  within  two  years  from  the  passage  of 
the  act,  and  be  completed  by  the  first  day  of  June,  1885. 

The  act  of  1885  (Chapter  392)  provides  that  work .  should 
commence  before  May  3(X  1888.  and  continue  with  all  due 
diligence  to  completion. 

The  act  of  1892  (Chapter  411)  provides  that  worK  snouid 
begin  before  March  3,  1893,  and  be  completed  before  the  3d 
day  of  March,  1900. 

It  may  be  well  enough  to  state  at  this  point  that  among  the 
questions  of  fact  passed  upon  by  the  referee  in  this  proceed- 
ing, were  these  two,  viz. : 

Did  the  bridge  company  begin  work  under  the  act  of  1885, 
before  May  30,1888? 

Did  it  begin  work  under  the  act  of  1892,  before  March  3, 
1893? 

Tho  learned  referee  answered  both  of  these  questions  in  tne 
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affirmative,  and  the  General  Terra  refused  to  disturb  these 
bindings. 

We-are  sa^Mied,  from. an  inspection  of  the  record,  that  the 
findings  are  supported  by  evidence. 

It,  therefore,  follows  the  point  is  not  well  taken  that  the 
bridge  company,  by  reason  of  failure  to  commence  work  uppn 
the  bridge  in  due  season,  has  ceased  to  be  a  living,  existing 
•corporation. 

The  next  point  made  by  the  appellant  brings  up  for  con- 
sideration the  most  important  question  presented  by  this 
appeal.  It  is  insisted  that  the  act  of  1892  (Chapter  411), 
under  which  this  proceeding  is  instituted,  violates  article  3, 
section  16,  of  the  Constitution,  in  that  its  subject  is  not  expressed 
in  its  title. 

The  section  reads  as  follows :  "  No  private  or  Jocal  bills,  which 

ay  be  passed  by  the  Legislature,  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title." 

To  properly  deal  with  this  point  it  becomes  necessary  to 
examine- the  act  of  1867,  and  the  various  statutes  amending  it. 
In  looking  at  the  act  of  1867,  the  first  point  that  arrests  the 
attention  is  the  title,  which  reads :  "  An  act  to  incorporate  the 
4  New  York  and  Long  Island  Bridge  Company,'  for  the  pur- 
pose of  constructing  and  maintaining  a  bridge  over  the  East 
river,  between  the  city  of  New  York  and  Long  Island."  It 
is  under  this  title  that  all  amendatory  acts  must  be  subjected 
to  the  constitutional  test. 

The  corporation  under  the  act  of  1867  was  given  power  to 
purchase,  acquire  and  hold  as  much  real  estate  as  was  neces- 
sary for  the  site  of  the  bridge  and  the  abutments,  approaches, 
walls  and  other  structures  proper  to  the  bridge,  and  for  the 
opening  of  suitable  avenues  of  approach. 

The  act  further  provides  that  the  capital  of  the  company 
shall  be  two  millions  of  dollars,  with  power  to  increase  it ;  it 
also  locates  the  bridge  in  the  city  of  New  York,  between  Third 
avenue  and  East  river,  and  between  Fiftieth  and  Ninety-second 
streets,  and  to  cross  the  East  river  as  near  opposite  as  practi- 
<»ble  to  Long  Island,  to  such  a  point  as  will  afford  and  give 
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reasonable  grade  and  facilities  for  approaches ;  it  also  provides 
for  condemnation  proceedings,  forfeiture  for  not  commencing 
work,  etc. 

We  have  here  a  complete  scheme,  fully  described  in  the 
title  of  the  act,  and  the  question  is,  whether  it  can  be  separated 
from  subsequent  unconstitutional  amendments  of  the  act  of 
1867,  and  allowed  to  stand  as  embodying  the  clear  legislative 
intent  ? 

The  act  of  1871  conferred  upon  the  company  power  to 
acquire  land  under  water,  to  receive  real  estate  donated,  etc. 

The  act  of  1879  amended  the  act  of  1867  by  increasing  height 
of  bridge  above  average  mean  tide  from  one  hundred  and 
thirty-five  to  one  hundred  and  fifty  feet,  and  repealed  the  very 
salutary  provision  of  the  act  of  1867  allowing  the  counties  of 
New  York  and  Queens  to  purchase  the  property  of  the  bridge 
company  at  any  time  upon  certain  terms. 

The  act  of  1885  amended  the  act  of  1867  so  as  to  allow  tne 
bridge  to  be  built  for  railway,  carriage  and  foot  travel.  This 
is  the  first  appearance  in  the  scheme  of  the  power  to  construct 
a  railway  over  this  bridge.  In  the  section  amending  section 
10  of  the  act  of  1867  there  also  appears  for  the  first  time  pro- 
visions looking  to  a  broader  scheme  than  that  contemplated  in 
the  original  act.  After  extending  time  to  begin  the  work,  the 
amendment  provides  for  the  prosecution  of  the  work  with  due 
diligence  until  the  said  bridge  and  approaches,  and  the  neces- 
sary depot  in  the  city  of  New  York,  "  as  well  as  all  the  works 
that  the  company  may  deem  necessary  to  its  connection  with 
the  Harlem  railroad  in  and  upon  Fourth  avenue,  and  other 
railroads  in  the  city  of  New  York  and  in  the  county  of  Queens, 
shall  be  completed." 

We  have  here  shadowed  forth  in  an  indirect  and  covert,  man- 
ner for  the  first  time,  a  scheme  which  is  no  part  of  the  subject 
expressed  in  the  title  of  the  act  of  1867,  to  build  a  bridge  over 
the  East  river,  with  necessary  approaches,  starting  eastwardly 
from  Third  avenue. 

In  a  condemnation  proceeding  under  the  act  of  1885,  begnn 
in  1888,  the  General  Term  of  the  first  department  held  the  act 
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unconstitutional,  in  that  the  legislature,  by  a  private  and  local 
bill,  had  granted  to  the  corporation  the  right  to  lay  down  rail- 
road tracks  in  violation  of  article  3,  section  18,  of  the  Consti- 
tution.    (54  Hun,  400.) 

We  now  come  to  the  act  of  1892,  which  also  professes  to  be 
amendatory  of  the  act  of  1 867. 

It  first  amends  section  10  of  that  act,  and  enacts  that  the 
bridge  shall  be  so  constructed  as  to  provide  for  "  the  accommo- 
dation and  transportation  of  passengers  and  vehicles  of  every 
description,  for  the  transportation  of  freight,  and  for  such 
other  purposes  and  in  such  manner  as  shall,  in  the  judgment  of 
the  said  company,  seem  most  desirable." 

Before  passing  to  the  other  provisions  of  the  act,  we  will  con- 
sider this  clause.  The  appellant  urges  that  the  words,  "  and 
vehicles  of  every  description,"  are  broad  enough  to  authorize 
the  company  to  lay  railroad  tracks  upon  its  bridge  structure, 
and,  therefore,  the  entire  act  is  unconstitutional. 

We  are  unable  to  agree  with  the  reasoning  of  the  learned 
counsel  for  the  appellant  on  this  point,  and  are  of  opinion  that 
these  words  can  be  and  should  be  given  a  narrower  construction, 
excluding  the  right  to  lay  down  railroad  tracks.  * 

In  Grenada  County  Supervisors  v.  JSrogden  (112  U.  S.  268) 
the  Supreme  Court  states  with  clearness  the  rule  that  should 
govern  in  construing  the  clause  under  consideration,  viz. : 

"  Where  there  is  room  for  two  constructions  of  a  statute, 
both  equally  obvious  and  equally  reasonable,  the  court  must,  in 
deference  to  the  legislature  of  the  state,  assume  that  it  did  not 
overlook  the  provisions  of  the  Constitution,  and  designed  the 
act  to  take  effect.  Our  duty,  therefore,  is  to  adopt  the  con- 
struction which,  without  doing  violence  to  the  fair  meaning  of 
the  words  used,  brings  the  statute  into  harmony  with  the  pro- 
visions of  the  Constitution." 

This  rule  of  construction  has  been  frequently  applied  in 
this  court.  {People  ex  rel.  Bwrrows  v.  Supervisors,  17 
N.  Y.  241 ;  People  ex  rel.  Bolton  v.  Albertson,  55  N.  Y.  54 ; 
Matter  of  Gilbert  Elevated  Railway  Company,  70.  N.  Y. 
367.) 
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We  come,  then,  to  the  further  material  provisions  in  the 
act  of  1892. 

It  amends  section  10  of  the  act  of  1867  in  several  respects ; . 
it  provides  that  the  construction  of  the  bridge  shall  conform 
to  the  plans  heretofore  approved  by  the  secretary  of  war ;  it 
also  modifies  the  location  of  the  bridge,  by  providing  that  it 
shall  commence  in  the  city  of  New  York,  east  of  Park  ave- 
nue, at  or  within  a  mile  of  the  Grand  Central  Depot,  for  the 
southern  arm  or  approach,  "  and  for  the  northern  arm,  either 
north  or  south  of  the  Harlem  river  with  full  authority  to  the 
said  company  to  locate  and  bnild  any  other  bridges  necessary 
to  such  approach  or  approaches ; "  it  also  confers  upon  the 
company  authority  to  construct  such  "structures  as  the  6aid 
company  may  deem  necessary  to  provide  for  the  connection 
of  6aid  bridge  with  the  Grand  Central  Depot  and  the  yards  of 
the  New  York  and  Harlem  railroad,  and  any  other  railroads 
in,  over  or  under  the  said  city  of  New  York,  whether  steam, 
elevated,  cable  or  electric." 

After  the  act  of  1892  completes  its  amendments  of  the  act 
of  1867  it  sets  forth  considerable  new  matter.     • 

Section  4,  dealing  with  the  subject  of  taxation,  provides 
that  where  the  earnings  exceed  a  certain  amount,  a  tax  shall 
be  paid  into  the  "  treasuries  of  the  respective  cities,  in  which 
any  portion  of  any  bridge  or  bridges,  or  any  approach  thereto, 
or  any  elevated  or  other  railway  which  may  be  owned,  con- 
trolled, managed  or  operated  by  said  company  shall  be 
located." 

This  same,  or  very  similar  phraseology,  is  repeated  several 
times  in  section  4. 

Sections  5  and  6  of  this  act  contain  most  extraordinary  pro- 
visions, when  we  bear  in  mind  the  title  of  the  act  of  1867. 

The  corporation  is  empowered  to  merge  or  consolidate  with 
any  other  corporation ;  it  is  authorized  to  lease  its  bridge  or 
any  part  thereof  to  any  corporation  ;  in  case  of  consolidation 
with  any  other  corporation  all  its  powers  are  vested  in  the  new 
corporation ;  it  is  also  made  lawful  for  any  other  corporation 
to  lend  its  credit  to  the  corporation  created,  and  any  corpora- 


1896.]    Matteb  of  N.  Y.  &  Long  Island  Bridge  Co.      553 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlett,  J. 

tion  or  municipality  in  the  state  of  New  York,  except  when 
prohibited  by  the- Constitution,*  may  subscribe  to  or  become 
the  owner  of  the  stock,  bonds  or  other  securities  thereof,  in 
like  manner  and  with  like  rights  as  individuals. 

It  is  further  provided  that  the  approaches  to  the  bridge  from 
the  central  termination  in  New  York  may  be  extended  through 
private  property,  and  along,  over,  through  and  across  First 
and  Second  avenues  for  the  southern  arm  ;  provision  is  also 
made  for  connection  with  existing  railroads  north  of  the  Har- 
lem river. 

We  Ihen  find,  at  the  close  of  section  6,  the  final  drag  net 
clause,  that  the  company  shall  have  the  power  to  construct 
"all  necessary  approaches  other  than  those  hereinbefore  speci- 
fied, and  all  necessary  connections  between  the  said  bridge 
and  approaches,  and  any  railroad  or  railroads  in  the  cities  of 
New  York,  Long  Island  City  or  Brooklyn,  so  as  to  enable 
passengers  and  cargo  to  be  transferred  rapidly  and  conveniently 
to  and  from  the  same." 

The  learned  counsel  for  the  respondent  seemed  to  concede 
on  the  argument  that  the  provisions  of  the  act  of  1892,  relative 
to  the  northern  arm  of  the  bridge,  so-called,  extended  to  and 
north  of  the  Harlem  river,  and  the  right  to  construct  such 
other  bridges  as  the  company  might  be  advised  was  necessary, 
were  unconstitutional.  Whether  such  concession  was  made 
or  not,  we  hold  such  provisions  to  be  unconstitutional,  and 
further  decide  that  all  of  these  extraneous  provisions  referred 
to,  dealing  with  subjects  not  expressed  in  the  title  of  the  act  of 
1867,  are  in  conflict  with  the  Constitution,  and  must  be  lopped 
off,  leaving  the  act  of  1867  and  any  legitimate  amendments 
of  the  same  to  stand. 

The  act  of  1867  deals  with  a  single  subject  of  great  public 
interest,  and  it  is  the  plain  duty  of  this  court  to  preserve  the 
original  scheme  to  construct  a  bridge  over  tho  East  river,  at 
the  point  indicated,  if  it  can  be  done  within  recognized  rules 
of  law  applicable  to  the  case. 

The  general  principle  of  constru<5tion  is  well  settled  that 
70 
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where  an  act  deals  with  a  subject  not  expressed  in  its  title, 
and  the  void  provisions  are  separable  from  those  that  are  lawful, 
and  that  which  remains  is  capable  of  being  executed,  and  stands 
complete  in  itself,  it  may  be  treated  as  constitutional.  {People 
ex  rel.  City  of  Rochester  v.  Briggs,  50  N.  Y.  553 ;  In  the 
Matter  of  Van  Antwerp,  56  N.  Y.  267 ;  Matter  of  Sachtt 
and  other  Streets,  74  N.  Y.  95 ;  In  the  Matter  of  Village  of 
Mid&letown,  82  N.  Y.  196 ;  People  ex  rel,  v.  Kenney,  96  X. 
Y.  294,  and  cases  cited  at  page  303.) 

Every  presumption  is  in  favor  of  the  validity  of  legislative 
acts. 

We  think  it  presents  no  legal  difficulty  to  return  to  the 
single  scheme  of  the  act  of  1867,  with  its  legitimate  amend- 
ments, and  to  declare  it  constitutional  and  enforceable. 

The  bridge  company  have  submitted  to  us  a  separate  book 
of  exhibits  containing  plans  and  maps ;  one  of  them  is  a  map 
and  profile  of  the  proposed  bridge ;  the  New  York  approach 
to  the  bridge  begins  on  the  east  6ide  of  Third  avenue,  between 
Sixty-fourth  and  Sixty-fifth  streets,  and  the  Long  Island 
approach  begins  at  about  Sunswick  street,  in  Long  Island 
City.  It  is  quite  impossible  for  us  to  determine  as  to  the 
accuracy  of  this  map  and  profile  in  detail,  and  we  do  not 
undertake  to  do  60,  but  we  do  say  that  here  is  a  general  plan 
which  seems  to  be  within  the  scheme  of  the  act  of  1867,  to 
wit,  a  bridge  over  the  East  river,  witli  a  proper  approach  from 
the  surface  in  each  city  to  the  bridge  level. 

The  appellant's  counsel  insists  that  to  allow  the  East  river 
bridge  scheme  to  stand  alone,  wholly  separated  from  any 
other  structures  attempted  to  be  authorized  by  the  act  of  1S02, 
would  be  to  make  a  new  law,  not  to  enforce  an  old  one.  We 
make  no  new  law,  but  we  go  back  to  the  old  one  and  enforce 
it.  If  the  act  of  1892  contained  all  the  legislation  on  this  sub- 
ject, there  might  be  difficulty  in  separating  its  void  and  valid 
provisions,  but  when  regarded  as  an  act  amending  the  act  of 
1867,  all  difficulties  vanish.  The  act  of  1867  confers  upon  the 
corporation  power  to  build  the  bridge,  acquire  land,  and  to 
erect  abutments,  approaches,  walls,,  toll  houses  and  other  etruc- 
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tares  proper  to  the  bridge,  and  for  the  opening  of  suitable 
avenues  of  approach  to  the  bridge.  All  this  is  entirely 
independent  of  the  indefinite  schemes  for  extending  approaches, 
connection  with  railroad  companies,  consolidation  and  other 
matters. 

We,  therefore,  hold  that  the  New  York  and  Long  Island 
Bridge  Company  is  an  existing  corporation  authorized  to 
build*  a  bridge  over  the  East  river  with  a  proper  approach  on 
each  side  from  the  surface,  to  reach  the  level  of  the  bridge, 
as  provided  by  the  act  of  1867  and  its  lawful  amendments 
within  the  principles  we  have  here  laid  down. 

In  order  to  keep  this  opinion  within  reasonable  limits,  we 
shall  content  ourselves  with  briefly  stating  the  conclusions 
reached  as  to  the  other  points  presented  by  the  appellant. 

It  is  contended  that  the  act  of  1892  is  obnoxious  to  article  1, 
section  9,  of  the  Constitution,  which  reads  as  follows : 

"  The  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  legislature  shall  be  requisite  to  every  bill 
appropriating  the  public  moneys  or  property  for  local  or 
private  purposes." 

The  claim  is  made  that  the  act  of  1892  appropriates  lands 
to  the  use  of  the  bridge  company  belonging  to  the  state  of 
New  York. 

There  is  no  proof  in  this  record  that  the  title  to  lands  taken 
was  vested  in  the  state  of  New  York.  There  is  proof  that 
the  bridge  company  dealt  with  the  city  of  New  York  through 
the  commissioners  of  the  sinking  fund  to  acquire  title  to  the 
land  on  which  to  build  its  piers. 

The  various  acts  under  which  the  bridge  company  is  pro- 
ceeding vest  it  with  power  to  purchase  and  acquire  lands,  and 
it  would  seem  to  be  very  doubtful  whether,  in  any  of  the  acts, 
there  is  an  appropriation  of  lands  in  a  legal  sense. 

A-route  is  laid  out  and  the  company  is  left  to  acquire  title 
by  purchase  or  condemnation.  "VVe  think  the  journals  of  the 
senate  and  assembly  were  properly  received  in  evidence,  and 
they  6how  conclusively  that  the  act  of  1892  received  a  two- 
thirds  vote. 
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The  Session  Laws  show  the  act  of  1892  to  have  been  passed, 
three-fifths  being  present;  the  certificates  of  the  presiding 
officers  of  both  houses  attached  to  the  original  bill  on  file  in 
the  office  of  the  secretary  of  state,  show  only  the  fact  that 
three-fifths  were  present. 

The  journals  were  offered  in  evidence,  not  for  the  purpose 
of  contradicting  the  certificates,  but  to  supplement  them,  as 
they  were  defective. 

We  think  it  would  defeat  the  provisions  of  the  Constitution 
and  the  statute  if  in  such  an  emergency  as  was  here  presented 
recourse  could  not  be  had  to  the  journals  of  the  two  houses. 
{People  ex  rel.  v.  Supervisors,  8  N.  Y.  317 ;  Darlington  v 
The  Mayor,  2  Eobt.  277;  affd.,  31  K  Y.  164;  Rwnsey  v. 
JT.  Y.  <&  N.  E.  B.  li.  Co.,  130  N.  Y.  88.) 

As  to  appellant's  point  that  the  grant  of  power  to  extend 
the  bridge  approaches  through  First  and  Second  avenues  is 
void  because  in  conflict  with  article  3,  section  18,  of  the  Con- 
stitution, in  not  requiring  the  consent  of  property  owners  and 
the  local  authorities,  it  need  not  be  considered,  as  it  relates 
to  the  portion  of  the  act  of  1892  which  we  have  held  to 
be  void. 

The  appellant  further  urges  that  the  company  cannot  main- 
tain this  proceeding  because  it  has  not  complied  with  sec- 
tion 38  of  the  Kapid  Transit  Act,  respecting  the  consent  of 
the  local  authorities,  etc. 

This  point  rests  upon  the  assumption  that  the  bridge 
approach  from  Third  avenue  eastward  does  not  differ,  in  sab- 
stance,  from  the  elevated  roads  now  in  use  in  the  city  of  New 
York. 

We  do  not  think  the  Kapid  Transit  Act  applies  to  the 
bridge  company  in  erecting  such  a  bridge,  with  its  approaches, 
as  we  have  decided  it  can  build  under  the  act  of  1867  and  its 
lawful  amendments. 

It  is  unnecessary  to  examine  appellant's  point  based  on 
chapter  212,  Laws  of  1894,  as  we  have  disposed  of  the  que* 
tion  of  forfeiture  by  reason  of  the  company  failing  to  com- 
mence work. 
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A  point  is  taken  as  to  the  effect  of  chapter  225,  Laws  of 
1893,  authorizing  any  bridge  company  which  maintains  a 
bridge  over  a  river  connecting  any  city  in  the  state,  con- 
taining more  than  one  million  of  inhabitants,  with  any  other 
city  in  the  state,  to  lay  tracks  and  operate  a  railway  Upon  its 
bridge. 

The  disposition  we  have  made  of  the  principal  question  in 
this  case  renders  inapplicable  much  of  the  criticism  bestowed 
upon  this  act  by  appellant's  counsel. 

The  suggestion  that,  as  at  the  time  of  the  passage  of  the  act 
of  1867,  the  eastern  terminus  of  the  bridge  did  not  extend  to 
any  other  city,  the  act  of  1893  does  not  apply  to  the  bridge 
company  is  not,  in  our  opinion,  sound.  Long  Island  City  was 
incorporated  in  1870,  (Chapter  719,  Laws  of  1870),  and  the 
legislative  recognition  of  the  company  since  that  date  is  suffi- 
cient to  bring  it  within  the  provisions  of  the  act  of  1893. 

We  have  examined  the  act  of  Congress  (U.  S.  Stat,  at  Large, 
1886-7,  chap.  334,  p.  468),  under  which  the  secretary  of  war 
has  approved  the  plans  of  the  proposed  bridge  structure. 

The  act  of  1892  refers  to  this  plan,  and  while  it  is  admitted 
that  the  structure  therein  provided  for  is  of  such  a  substantial 
character  as  to  permit  laying  thereon  railway  tracks,  the  plan 
itself  does  not  provide  for  a  railroad. 

The  right  to  operate  a  railroad  on,  the  bridge  does  not  origi- 
nate in  the  act  of  Congress  of  1887,  a6  Congress  possesses  no 
such  power,  but  must  be  found  in  the  act  of  1893,  if  the 
bridge  company  shall,  in  the  future,  desire  to  modify  its  pres- 
ent plan  of  the  bridge  structure. 

Any  other  questions  in  the  case  which  we  have  failed  to 
discuss  have  received  careful  examination. 

We  have  to  say  in  conclusion  that  we  think  it  is  competent 
for  the  New  York  and  Long  Island  Bridge  Cbmpany  to  con- 
struct its  bridge  and  approaches  under  the  feet  of  1867,  as 
lawfully  amended,  with  its  New  York  approach  running  east- 
wardly  from  Third  avenue,  and  if  it  is  necessary  to  procure 
additional  legislation  in  order  to  render  successful  and  profit- 
able the  operation  of  the  bridge,  an  application  to  the  legisla- 
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ture  will  secure  that  result  after  all  parties  affected  have  been 
fully  heard  in  a  matter  of  such  great  importance  involving 
vast  property  interests. 

We  do  not  undertake  at  this  time  to  point  out  and  eliminate 
from  the  act  of  1892  the  provisions  not  germane  or  within  the 
scope  of  an  amendment  to  the  act  of  1867. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  who  dissents  upon  the  ground 
that  the  act  of  1892  violates  section  16  of  article  3  of  the  Con- 
stitution of  the  state,  which  provides  that  "no  private  or 
local  bill  which  may  be  passed  by  the  legislature  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the 
title."  The  subjects  of  this  law  are  too  interwoven  to  make 
separation  possible,  without  substituting  for  the  law  intended 
by  the  legislature  one  it  might  not  have  been  willing  to  pass. 

Order  affirmed. 
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William  Ziehen,   Respondent,  v.  David  J. 
Appellant. 


Smith. 


Real  Estate  —  Contract  for  Conveyance  —  Outstanding  Incum- 
brance —  Action  for  Breach.  The  mere  fact  of  the  existence,  at  the 
time  fixed  for  the  concurrent  mutual  performance  of  an  executory  con- 
tract for  the  conveyance  of  real  estate,  of  a  lien  or  incumbrance  on  the 
property  which  it  is  in  the  power  of  the  vendor  to  "remove,  does  not 
relieve  the  vendee  from  the  necessity  of  making  a  tender  and  demand  of 
performance,  as  a  condition  precedent  to  the  maintenance  of  an  action  to 
recover  money  paid  on  the  contract,  or  for  damages  as  for  a  breach  of  the 
contract'  on  the  part  of  the  vendor. 

Ziehen  v.  Smith  (73  Hun,  571),  reversed. 


(Argued  January  30,  1896;  decided  February  25,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  1,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 
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This  action  was  brought  by  the  vendee  of  real  estate  against 
the  vendor  to  recover  damages  for  a  breach  of  contract  to  con- 
vey, and  for  the  return  of  money  paid. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Garrett  Z.  Snider  for  appellant.  The  mere  existence  of  a 
lien  upon  the  premises  is  not  sufficient  to  excuse  the  vendee 
from  making  a  tender  of  performance.  {Hudson  v.  Swift, 
20  Johns.  24 ;  Fuller  v.  Hubbard,  6  Cow.  13 ;  Green  v. 
Green,  9  Cow.  47 ;  Hartley  v.  James,  50  N.  Y.  38 ;  Bogardus 
v.  N.  T.  L.  Ins.  Co.,  101  N.  Y.  328 ;  Burwell  v.  Jackson,  9 
N.  Y.  547  ;  Friedman  v.  Dewes,  1  J.  &  S.  450.)  The  county 
judge  erred  in  his  charge  and  in  his  refusal  to  charge  upon 
the  several  propositions  relating  to  the  duty  of  the  plaintiff  to 
make  tender  and  o*ffer  to  perform.  {Hartley  v.  James,  50  N. 
Y.  &8 ;  Bigler  v.  Morgan,  77  N.  Y.  312 ;  Hinckley  v.  Smith, 
51  N.  Y.  21 ;  Rinaldo  v.  Hausmann,  52  How.  Pr.  190.) 

Abram  A.  Demarest  for  respondent.  No  tender  on  the 
part  of  the  defendant  was  necessary  to  sustain  this  action. 
{Jackson  v.  Burwell,  9  N.  Y.  535 ;  Hartley  v.  James,  50  K". 
Y.  38 ;  Judson  v.  Wass,  11  Johns.  525 ;  Morange  v.  Morris, 
32  How.  Pr.  178  ;  Hinckley  v.  Smith,  51  N.  Y.  21 ;  Foote  v. 
West,  1  Den.  544  ;  Holmes  v.  Holmes,  9  N".  Y.  525  ;  Higgins 
v.  Fngleton.,  68  N.  .Y.  S.  E.  82 ;  Glenn  v.  Bossier,  68  N.  Y. 
S.  E.  531.) 

O'Brien,  J.  The  plaintiff,  as  vendee,  under  an  executory 
contract  for  the  sale  of  real  estate,  has  recovered  of  the 
defendant,  the  vendor,  damages  for  a  breach  of  the  contract 
to  convey,  to  the  extent  of  that  part  of  the  purchase  money 
paid  at  the  execution  of  the  contract,  and  for  certain  expenses 
in  the  examination  of  the  title.  The  question  presented  by 
the  record  is  whether  the  plaintiff  established  at  the  trial  such 
a  breach  of  the  contract  as  entitled  him  to  recover. 

By  the  contract,  which  bears  date  August  10th,  1892,  the 
defendant  agreed  to  convey  to  the  plaintiff  by  good  and  suf- 
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ficient  deed  the  lands  described  therein,  being  a  country  hotel 
with  some  adjacent  land.  The  plaintiff  was  to  pay  for  the 
same  the  snra  of  $3,500,  as  follows :  $500  down,  which  was 
paid  at  the  time  of  the  execution  of  the  contract,  $300  more 
on  the  15th  day  of  September,  1892.  He  was  to  assume  an 
existing  mortgage  on  the  property  of  $1,000,  and  the  balance 
of  $1,700  he  was  to  secure  by  his  bond  and  mortgage  on  the 
property,  payable,  with  interest,  one  year  after  date.  The 
courts  below  have  assumed  that  the  payment  of  the  $300  by 
the  plaintiff,  the  execution  of  the  bond  and  mortgage,  and 
the  delivery  of  the  conveyance  by  the  defendant,  were 
intended  to  be  concurrent  acts,  and,  therefore,  the  day  desig- 
nated by  the  contract  for  mutual  performance  was  the  15th 
of  ..September.  1892.  .Since  no  other  day  is  mentioned  in 
the  contract  for  the  payment  of  the  mctaey,  or  the 
exchange  of  the  papers,  we  think  that  this  construction  was 
just  and  reasonable,  and,  in  fact,  the  only  legal  infer- 
ence of  which  the  language  of  the  instrument  was 
capable.  It  is  not  alleged  or  claimed  that  the  plain- 
tiff on  that  day,  or  at  any  other  time,  offered  to  per- 
form on  his  part  or  demanded  performance  on  the 
part  of  the  defendant,  and  this  presents  the  serious  question 
in  the  case  and  the  only  obstacle  to  the  plaintiff's  recovery. 
It  is,  no  doubt,  the  general  rule  that  in  order  to  entitle  a  party 
to  recover  damages  for  the  breach  of  an  executory  contract  of 
this  character  he  must  show  performance  or  tender  of  per- 
formance on  his  part.  He  must  show  in  some  way  that  the 
other  party  is  in  default  in  order  to  maintain  the  action,  or 
that  performance  or  tender  has  been  waived.  But  a  tender  of 
performance  on  the  part  of  the  vendee  is  dispensed  with  in  a 
case  where  it  appears  that  the  vendor  has  disabled  himself 
from  performance,  or  that  he  is  on  the  day  fixed  by  the  con- 
tract for  that  purpose,  for  any  reason,  unable  to  perform. 
The  judgment  in  this  case  must  stand,  if  at  all,  upon  the 
ground  that  on  the  15th  day  of  September,  1892,  the  defend- 
ant was  unable  to  give  to  the  plaintiff  any  title  to  the  property 
embraced  in  the  contract,jand  hence  any  tender  of  performance 
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on  the  part  of  the  plaintiff]  or  demana  of  performance  on  his 
'part,  was  unnecessary,  because  upon  the  facts  appearing  it 
would  be  an  idle  or  useless  ceremony.  / 

It  appeared  upon  the  trial  that  at  the  time  of  the  execution 
of  the  contract  there  was  another  mortgage  upon  the  premises 
of  $1,500,  which  fact  was  not  disclosed  to  the  plaintiff,  and  of 
the  existence  of  which  he  was  then  ignorant.     That  on  or 
prior  to  the  21st  of  July,  1892,  some  twenty  days  before  the 
contract  was  entered  into,  an  action  was  commenced  to  fore*  , 
close  this  mortgage,  and  notice  of  the  pendency  of  the  action 
filed    in  the  county  clerk's  office.      That   on   the   30th    of,' 
September  following)  judgment  of   foreclosure  was  granted 
and  entered  on  the  pl6t  of  October  thereafter,  and  on  the. 
28th  of  December  the  property  was  sold  to  a  third  party  by^/ 
virtue  of  the  judgment,  and  duly  conveyed  by  deed  from  the 
referee.     It  appears  that  the  defendant  was  not  the  maker  of 
this  mortgage  and  was  not  aware  of  its  existence,  but  it  was 
made  by  a  former  owner,  and  the  defendant's  title  was  subject 
to  it  when  he  contracted  to  sell  the  property  to  the  plaintiff.  . 

The  decisions  on  the  point  involved  do  not  seem  to  be 
entirely  harmonious.  In  some  of  them  it  is  said  that  the  exist- 
ence, at  the  date  fixed  for  performance,  of  liens  or  incum- 
brances upon  the  property  is  sufficient  to  sustain  an  action  by 
the  vendee  to  recover  the  part  of  the  purchase  money  paid 
upon  the  contract.  (Morange  v.  Morris,Z  Keyes,  48  ;  IiigalU 
v.  JIahn,  47  Hun,  104.)  The  general  rule,  however,  to  be 
deduced  from  an  examination  of  the  leading  authorities  seems 
to  be  that  in  cases  where  by  the  terms  of  the  contract  the  acts 
of  the  parties  are  to  be  concurrent,  it  is  the  duty  of  him  who 
seeks  to  maintain  an  action  for  a  breach  of  the  contract,  either 
by  way  of  damages  for  the  non-performance,  or  for  the  rccov-. 
ery  of  money  paid  thereon,  not  only  to  be  ready  and  willing  to 
perform  on  his  part,  but  he  must  demand  performance  from 
the  other  party.  The  qualifications  to  this  rule  are  to  be  found 
in  cases  where  the  necessity  of  a  formal  tender  or  demand  is 
obviated  by  the  acts  of  the  party  sought  to  be  charged  as  by 
71 
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his  express  refusal  in  advance  to  comply  with  the  terms  of 
the  contract  in  that  respect,  or  where  it  appears  that  he  has 
placed  himself  in  a  position  in  which  performance  is  impossible. 
If  the  vendor  of  real  estate,  under  an  executory  contract,  is 
unable  to  perform  on  his  part,  at  the  time  provided  by  the  con- 
tract, a  formal  tender  or  demand  on  the  part  of  the  vendee  is 
not  necessary  in  order  to  enable  him  to  maintain  an  action  to 
recover  the  money  paid  on  the  contract,  or  for  damages. 
(Hudson  v.  Swift,  20  Johns.  24 ;  Fuller  v.  Hubbard,  6  Cow. 
13 ;  Green  v.  Green,  9  Cow.  47  ;  Hartley  v.  James,  50  K  T. 
38 ;  Bigler  v.  Morgan,  77  N.  Y.  312 ;  Burwdl  v.  Jackson,  9 
N.  Y.  547;  BogardusY.  N.  T.  Life  Ins.  Co.,  101  K  Y. 
328 ;  Tamsen  v.  Schaefer,  108  N.  Y.  604.) 

In  this  case  there  was  no  proof  that  the  defendant  waived 
tender  or  demand  either  by  words  or  conduct.  The  only  diffi- 
culty in  the  way  of  the  performance  on  his  part  was  the 
existence  of  the  mortgage  which  the  proof  tends  to  show  was 
given  by  a  former  owner  and  its  existence  on  the  day  of  per- 
formance was  not  known  to  either  party.  In  order  to  sus- 
tain the  judgment  we  must  hold  that  the  defendant  on  the 
day  of  performance  was  unable  to  convey  to  the  plaintiff  the 
title  which  the  contract  required,  simply  because  of  the  exist- 
ence of  the  incumbrance.  We  do  not  think  that  it  can  be 
said  upon  the  facte  of  this  case  that  the  defendant  had  placed 
himself  in  such  a  position  that  he  was  unable  to  perform  the 
contract  on  his  part  and  .that  his  title  was  destroyed  or  that  it 
was  impossible  for  him  to  convey  within  the  meaning  of  the 
rule  which  dispenses  with  the  necessity  of  tender  and  demand 
in  order  to  work  a  breach  of  an  executory  contract  for  the 
sale  of  land.  It  cannot  be  affirmed  under  .  the  circumstances 
that  if  the  plaintiff  had  made  the  tender  and  demand  on  the 
day  provided  in  the  contract  that  he  would  not  have  received 
the  title  which  the  defendant  had  contracted  to  convey.  The 
contract  is  not  broken  by  the  mere  fact  of  the  existence  on 
the  day  of  performance  of  some  lien  or  incumbrance  which 
it  is  in  the  power  of  the  vendor  to  remove.  That  is  all  that 
was  shown  in  this  case,  and  hence  the  judgment  was  recovered 
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in  violation  of  an  important  principle  of  the  law  governing 
contracts. 

For  this  reason  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  People  of  the  State  of  New  York  v.  The  Commercial 
Alliance  Life  Insurance  Company. 

In  the  Matter  of  the  Application  of  Oliver  P.  Buel  et  al., 
Constituting  the  Firm  of  Buel,  Toucey  &  Whiting, 
Appellants;  William  T.  Gilbert,  Receiver,  Respondent. 

Insolvent  Corporation  —  Action  for  Dissolution — Payment  of 
Counsel.  An  application  to  authorize  the  receiver  of  an  insolvent  corpo- 
ration, appointed  in  a  proceeding  for  its  dissolution,  to  pay,  as  a  preferred 
claim,  out  of  the  fund  in  his  hands,  a  reasonable  allowance  to  counsel 
employed  by  the  corporation,  for  services  rendered  in  the  defense  of  the 
proceeding,  is  properly  denied,  where  it  appears  that,  by  reason  of  the 
actual  insolvency  of  the  corporation,  known  to  its  officers,  and  of  their 
attempt  to  continue  it  in  business  by  fraudulent  means,  the  employment 
of  counsel  to  resist  the  proceeding  was  unjustifiable,  although  the  counsel 
may  have  acted  in  good  faith  and  stopped  the  defense  on  discovering  that 
the  corporation  was  insolvent. 

Reported  below,  91  Hun,  889. 

(Argued  February  17,  1896;  decided  February  25,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  18, 
1895,  which  reversed  an  order  of  Special  Term  directing  the 
receiver  of  the  Commercial  Alliance  Life  Insurance  Company 
to  pay  appellants  an  allowance,  fixed  by  the  court,  for  their 
services  as  attorneys  and  counsel  in  the  defense  of  proceed- 
ings to  dissolve  the  corporation  and  for  the  appointment  of  a 
receiver. 

Oliver  P.  Buel  for  appellants.  The  order  of  the  General 
Term  is  appealable  to  this  court.     {Snyder  v.  Snyder,  96  N. 
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Y.  88;  Tolman  v.  &  B.  <&  N.  Y.  R.  R.  Co.,  92  K  Y.  353; 
In  re  HolbrooJc,  99  N.  Y.  543 ;  Anderson  v.  Anderson,  112 
N.  Y.  104 ;  People  ex  rel.  v.  Jeroloman,  139  K  Y.  14 ;  TUton, 
v.  Beecher,  59  N.  Y.  176 ;  Atty.-Gen.  v.  IT.  A.  Z.  Ins.  Co., 
91  N.  Y.  57;  Meyer  v.  Cullen,  54  N.  Y.  397;  Morris  v. 
Wheeler,  45  N.  Y.  7,08 ;  Lowenthql  v.  lowenthal,  68  Hon, 
366;  Baylies  on  New  Trials,  231.)  The  Special  Term  prop- 
erly exercised  discretion  in  granting  the  allowance.  The  rule 
upon  which  the  General  Term  specifically  bases  its  reversal  is 
inequitable,  unreasonable  and  wholly  without  the  sanction  of 
authority.  {Barnes  v.  Newcorrib,  89  N.  Y.  108 ;  People  v. 
A.  M.  L.  Ins.  Co.,  74  N.  Y.  177 ;  Barnes  v.  A.  M.  L.  Ins.  Co., 
59  How.  Pr.  247;  2  Darnell's  Ch.  Prac.  1411,  1438;  In  re 
I  <&  G.  Exch.,  28  N.  Y.  S.  K.  416 ;  Atty.-Geti.  v.  A. 
M.  L.  Ins.  Co.,  100  K  Y.  279 ;  Atty.-Gen.  v.  N.  A.  L. 
Ins.  Co.,  9i  N.  Y.  57.)  The  doctrine  of  the  General  Term 
is  in  derogation  of  the  public  policy  which  favors  the 
preservation  of  corporate  life,  and  seeks  to  avoid  as  far  as  pos- 
sible the  destruction  of  corporations  through  enforced  dissolu- 
tions and  receiverships.  {People  v.  A.  M.  Z.  Ins.  Co.,  74  N. 
Y.  177 ;  Birge  v.  B.  I  B.  Co.,  133  N.  Y.  483.) 

William  S.  Maddox  for  respondent.  The  order  rested  in 
the  discretion  of  the  court  below,  and,  hence,  is  not  appealable. 
The  appeal  should,  therefore,  be  dismissed.  {Barnes  v.  New- 
comb,  89  N.  Y.  115 ;  Hitch  v.  HawUy,  132  N.  Y.  212.) 

Andrews,  Ch.  J.  The  case  of  Barnes  v.  Newcomb  (89  N. 
Y.  108)  is  an  authority  for  the  proposition  that  a  court  of 
primary  jurisdiction  in  the  exercise  of  its  discretion  may 
authorize  the  receiver  of  an  insolvent  corporation,  appointed 
in  an  action  brought  for  its  dissolution,  which  was  defended 
in  good  faith  by  the  corporation,  though  unsuccessfully,  to 
pay  as  a  preferred  claim  out  of  the  fund  in  his  hands,  a 
reasonable  sum  for  the  compensation  of  counsel  employed  by 
the  corporation  in  defending  the  action.  The  principle  upon 
which  an  allowance  in  such  case  may  be  made  is  that  counsel 
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fees  are  in  the  nature  of  expenses  incurred  by  the  corporation 
and  ite  trustees  in  the  protection  and  preservation  of  the  trust 
which  thej  represent,  and  even  if  it  turns  out  that  a  case  is 
made  for  the  interference  of  the  state,  so  long  as  the  defense 
was  made  in  good  faith  and  upon  reasonable  grounds,  there  is 
apparent  justice  in  subjecting  the  property  and  fund  involved 
in  the  litigation  to  expenses  incurred  in  discharging  a  general 
duty  cast  upon  the  corporation  and  ite  trustees,  to  take  all 
reasonable  means  for  its  protection.  (Atty.-Genl.  v.  North 
American  Life  Ins.  Co.,  91  N.  T.  57.)  But  in  any  such  case 
it  is  in  the  discretion  of  the  court,  in  view  of  all  the  circum- 
stances, to  determine  whether  any  or  what  allowanc3  shall  be 
made.  The  application,  when  made,  must  ordinarily  be  made 
after  the  judgment  dissolving  the  corporation  and  appointing 
a  receiver  when  the  property  has  passed  out  of  the  control  of 
the  corporation,  and  may  properly  be  made  by  or  in  behalf  of 
the  counsel  employed,  who  are  the  persons  beneficially  inter- 
ested in  any  allowance  which  may  be  made.  But  the  com- 
pensation is  due  from  the  corporation  upon  whose  employ- 
ment the  services  were  rendered,  and  unless  the  employment 
was  justified  under  the  circumstances,  we  can  perceive  no 
equitable  reason  why  the  claims  of  counsel  ijpr  defending  the 
action  should  be  preferred  to  that  of  other  creditors. 

In  the  present  case  it  appears  and  it  is  admitted  that  the 
counsel  employed  by  the  corporation  acted  in  good  faith,  and 
defended  the  action,  believing  that  the  company  was  solvent, 
and  stopped  the  defense  when  they  discovered  that  they  had 
been  misinformed. 

But  both  the  Special  and  General  Terms  substantially  found 
that  the  corporation  and  its  officers  knew  before  and  when 
the  action  was  commenced  that  the  company  was  insolvent, 
and  it  appeared  that  its  officers  had  resorted  to  fraudulent 
statements  and  devices  in  order  to  enable  it  to  continue  its 
business  and  maintain  the  confidence  of  policyholders. 

In  our  opinion  it  would  be  contrary  both  to  equity  and  to 
sound  public  policy  to  permit  counsel  fees  out  of  the  fund  to 
be  awarded  to  the  applicant  on  the  theory  that  counsel  do  not 
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hold  their  rights  under  the  corporation  which  employs  them, 
but  independently  of  the  corporation,  or  that  they  can  assert 
a  right  unaffected  by  the  fraud  or  bad  faith  of  the  corpora- 
tion in  interposing  a  defense.  There  is  little  danger  that  this 
rule  will  disable  corporations  assailed  from  securing  in  proper 
cases  the  services  of  competent  counsel.  If  any  embarrass- 
ment arises  it  will  be  in  cases  of  dishonest  attempts  to  keep 
corporations  afoot  to  the  prejudice  of  honest  dealing.  If  it 
tends  to  this  result  the  public  will  suffer  no  harm. 

Our  conclusion  is  that  the  General  Term  properly  reversed 
the  order  of  the  Special  Term,  assuming,  as  is  claimed  by  the 
appellants,  that  the  reversal  proceeded  on  the  ground  that 
upon  the  facts  proved  and  found  there  was  no  discretion  in 
the  court  to  grant  the  application. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  0» 

Martin  Y.  Strait,  Appellant. 
• 

1.  Evidence  as  to  Mental  Condition— Non-expert  Witness. 
Persons  not  experts,  after  testifying  to  facts  and  incidents  in  relation  to  a 
person,  tending  to  show  soundness  or  unsoundness  of  mind,  may  testify 
to  the  impression  produced  upon  them  thereby,  and  as  to  whether  the 
acts  and  declarations  testified  to  impressed  them  as  rational  or  irrational; 
but  they  cannot  be  permitted  to  give  an  opinion  as  to  the  general  sound- 
ness or  unsoundness  of  mind  of  the  person,  or  as  to  his  mental  capacity. 

2.  Insanity  —  Expert  Witness — Basis  of  Opinion.  An  expert  wit- 
ness cannot  give  an  opinion  as  to  the  mental  condition  of  a  person,  based 
upon  statements  made  to  him  by  such  person  not  in  evidence. 

8.  Insanity — Expert  Witness  —  Basis  of  Opinion.  Statements  of 
a  party  as  to  his  past  conduct,  made  several  months  after  the  commission 
of  an  alleged  criminal  act,  cannot  be  the  basis  of  an  expert  opinion  as  to 
his  mental  condition  at  the  time  of  committing  the  act. 

4.  Murder — Insanity  —  Evidence.  Evidence  of  a  man's  illicit  rela- 
tions with  a  woman,  while  he  was  separated  from  his  wife,  from  whom 
he  was  afterwards  divorced,  is  not  admissible  against  him  on  a  trial  for 
murdering  a  woman  to  whom  he  had  been  subsequently  married  and  who 
had  separated  from  him,  as  bearing  upon  his  regard  for  the  marriage  rela- 
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tion  and  the  effect  of  the  separation  from  his  second  wife  upon  his  mind, 
where  the  defense  is  insanity,  claimed  to  have  been  caused  by  the  separa- 
tion from  his  second  wife. 

(Argued  February  18,  1896;  decided  February  36,  1896.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  county  of  Chemung,  entered  upon  a  verdict  rendered 
May  29,  1895,  which  convicted  the  defendant  of  murder  in 
the  first  degree,  and  also  from  an  order  denying  a  motion  for 
a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

H  H  Rockwell  for  appellant.  Proof  of  defendant's  rela- 
tions with  llyra  Rockwell  was  incompetent.  [Engleman  v. 
State,  2  Ind.  91 ;  Peterson  v.  Morgan,  116  Mass.  350 ;  Lomas 
v.  SneU,  6  X.  H.  413 ;  Kimmel  v.  Kimmel,  3  S.  &  R.  837 ; 
Conley  v.  Meeker,  85  N.  Y.  618 ;  Stevens  Dig.  of  Evid.  113 ; 
Dain  v.  Wyckoff,  18  N.  Y.  47.)  The  exclusion  of  the  opin- 
ion of  Dr.  Putnam  as  to  defendant's  sanity  was  error.  (Peo- 
ple v.  Lake,  12  N.  T.  358 ;  Olqpjp  v.  Fullerton,  34  N.  Y.  190 ; 
O'Brien  v.  People,  36  N.  Y.  276  ;  Real  v.  PeopU,  42  N.  Y. 
270 ;  Hewlett  v.  Wood,  55  K  Y.  634 ;  Holcomb  v.  Ilolcomb, 
95  N.  Y.  316 ;  People  v.  Convoy,  97  N.  Y.  62 ;  People  v. 
Taylor,  138  K  Y.  398  ;  In  re  Carpenter,  94  Cal.  408 ;  State 
v.  Pike,  49  N.  H.  399 ;  Kinleside  v.  Harrison,  2  Philh  Ch. 
449.)    * 

Charles  H  Knipp  for  respondent.  The  proof  of  defend- 
ant's relations  with  Myra  Rockwell  was  competent  for  the  pur- 
pose stated,  as  showing  that  the  defendant  had  no  regard  for 
the  sacredness  of  the  marital  relations,  it  being  claimed  by  the 
defense  that  the  breaking  up  of  his  marital  relations  had  its 
influence  upon  defendant's  mind  by  reason  of  his  idea  of  the 
sacredness  of  that  relation.  (Engleman  v.  State,  2  Ind.  91 ; 
Hunnieiitt  v.  Peyton,  102  U.  S.  333 ;  Knode  v.  Williamson, 
17  Wall.  588 ;  Kimmel  v.  Kimmel,  3  S.  &  R.  335 ;  Comm.  v. 
Gray,  129  Mass.  474;  2Greenl.  on  Ev.  §  44  ;  Abb.  Tr.  Evid. 
674.)  The  ruling  of  the  court  as  to  Dr.  Putnam's  testimony 
was  not  error.     (Abb.  Tr.  Evid.  117.) 
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Haight,  J.  The  defendant,  Martin  V.  Strait,  was  54 
years  of  age,  a  miller  by  occupation,  of  large  and  muscu- 
lar build,  well-informed  and  intelligent.  He  married  when 
nineteen  years  of  age  and  had  three  sons,  now  grown  to  man- 
hood. About  ten  years  ago  he  separated  from  his  wife  and 
subsequently  procured  a  divorce.  He  then  married  Joan  H. 
Calkins,  with  whom  he  lived  for  about  six  years,  and  until 
September  16th,  1894,  when  she  left  him  and  went  to  reside 
with  her  sister,  Mrs.  Whitford,  at  No.  104  East  Hudson  street 
in  the  city  of  Elmira.  It  appears  that  a  reconciliation  was 
effected  and  that  they  lived  together  for  about  two  weeks,  when 
they  again  separated.  Mrs.  Whitford  had  taken  sides  in  the 
family  difficulty,  and  the  defendant  believed  her  to  be  the 
cause  of  the  estrangement  and  separation  of  his  wife  from 
him.  Further  attempts  were  made  to  settle  their  differences, 
and  numerous  letters  were  written  between  them  during  the 
latter  part  of  October  and  the  fore  part  of  November  following 
their  second  separation,  but  they  failed  to  become  reconciled. 

In  the  afternoon  of  the  16th  day  of  November,  1894,  Mrs. 
Strait  and  Mrs.  Whitf ord  were  at  the  corner  of  Lake  and 
Water  streets,  in  the  city  of  Elmira.  They  went  up  Water 
street  and  entered  a  lawyer's  office,  where  they  remained  for 
a  time,  and  then  came  out  and  entered  the  dry  goods  store  of 
McLaren  &  Brown.  The  defendant  saw  them  at  the. corner 
of  Lake  and  Water  streets  and  followed  them.  He  had  in  his 
pocket  a  revolver  with  five  chambers  of  38  caliber,  and  while 
they  were  in  the  lawyer's  office  he  entered  a  pawn  shop  and 
purchased  another  revolver  of  the  same  make  and  caliber. 
He  remained  upon  the  street  until  they  came  out  of 
the  dry  goods  store  and  then  followed  them  down 
Water  street,  across  the  bridge  to  Hudson  street,  and 
up  Hudson  street  nearly  to  their  home.  When  in  front  of 
Nos.  112  and  114  he  walked  up  behind  them  an<f  shot  Mrs. 
Whitford,  who  fell  upon  the  walk  near  a  tree.  He  then  shot 
his  wife,  who  fell  over  towards  the  fence.  He  then  took  her 
up  by  the  shoulder,  raised  her  about  two  feet,  and  again  shot 
her  three  or  four  times.     Then  he  went  to  the  horse  block 
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near  by,  sat  down  upon  it  and  shot  himself  in  the  left  side 
three  or  four  times.  Both  of  the.  ladies -shortly  thereafter 
died,  but  the  defendant  recovered.  The  defense  interposed 
was  insanity. 

Upou  the  trial  one  Hopgood  was  sworn  as  a  witness  for  the 
People,  and  after  stating  that  he  was  acquainted  with  the 
defendant  and  had  described  his  actions,  conduct  and  state- 
ments, was  allowed,  under  objection,  to  state  that  such  actions 
conduct  and  appearance  impressed  him  as  rational.  Other 
witnesses  were  allowed  to  answer  a  similar  question,  after 
testifying  to  the  facts  that  they  had  observed  with  reference 
to  the  defendant.  The  rule  is  that  persons  not  experts,  after 
testifying  to  facts  and  incidents  in  relation  to  a  person,  tend- 
ing to  show  soundness  or  unsoundness  of  mind,  may  testify 
to  the  impression  produced  upon  them  thereby,  and  as  to 
whether  the  acts  and  declarations  testified  to  impressed  them 
as  rational  or  irrational ;  but  they  cannot  be  permitted  to  give 
an  opinion  as  to  the  general  soundness  or  unsoundness  of  mind 
of  the  person,  or  as  to  his  mental  capacity.  (Clapp  v.  FuV- 
lerton,  34  N.  Y.  190 ;  O'Brien  v.  People,  36  N.  Y.  276 ; 
Hewlett  v.  Wood,  55  N.  Y.  634 ;  Holcomh  v.  Holcomb,  95 
N.  Y.  316 ;  People  v.  Packenham,  115  K  Y.  200 ;  Paine 
v.  Aldrich,  133  K  Y.  544,  547;  People  v.  Taylor,  138  K 
Y.  398,  409.)  Neither  of  the  witnesses  referred  to  was  per- 
mitted to  express  any  general  opinion  as  to  the  mental  con- 
dition of  the  defendant,  but  the  testimony  of  each  was 
brought  squarely  within  the  rule. 

Dr.  Putnam  was  sworn  as  an  expert  witness  on  behalf  of 
the  defendant,  and  testified  that  he  made  an  examination  of 
the  defendant  on  the  fourteenth  of  April  before  the  trial,  and 
questioned  him  with  reference  to  his  life  with  his  wife,  the 
beginning  of  his  domestic  troubles,  their  continuance,  his  trip 
west  and  return,  his  attempt  to  get  into  business,  his  letters 
that  he  wrote  to  different  people,  his  attempt  at  reconciliation, 
etc.  He  was  then  asked  to  state  his  conclusion  as  to  defend- 
ant's sanity  or  insanity  at  the  time  of  the  tragedy.  The  ques- 
tion was  objected  to  by  the  district  attorney,  and  the  objection 
72 
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was  sustained,  the  court  remarking,  "you  have  no  right  to  base 
it  upon  the  story  told  by  the  defendant  himself  which  is  not 
here  in  evidence."  We  think  the  ruling  was  correct.  The 
witness  was  an  expert  on  the  diseases  of  the  mind,  but  he  was 
not  an  expert  on  determining  the  facts,  where  such  facts  had 
to  be.  obtained  from  the  statements  of  others.  It  was  essential 
that  the  jury  should  be  informed  as  to  the  facts  upon  which 
th£  expert  based  his  conclusions  in  order  to  determine  whether 
they  were  well  founded.  If  the  facts  were  not  disclosed,  his 
conclusions  could  not  be  controverted.  He  might  have  been 
deceived  by  a  false  statement  prepared  for  the  occasion  and 
for  the  purpose  of  making  him  a  valuable  witness  upon  the 
trial.  In  Dickinson  v.  Barber  (9  Mass.  225)  it  was  held 
that  the  opinion  of  a  physician  concerning  the  insanity  of  one 
of  the  parties  could  not  be  received  in  evidence  unless  the 
facts  were  given  upon  which  the  opinion  was  founded.  The 
court,  in  delivering  its  opinion,  6ays :  "  Juries  are  to  judge  of 
facts,  and  although  the  opinions  of  professional  gentlemen  on 
facts  submitted  to  them  have  justly  great  weight  attached  to 
them,  yet  they  are  not  to  be  received  as  evidence  unless  predi- 
cated upon  facts  testified  either  by  them  or  by  others."  In 
Heald  v.  Thing  (45  Maine,  392)  it  was  held  that  the  opinion 
of  a  physician  as  to  the  insanity  of  the  defendant  could  not 
be  received  in  evidence  where  it  was  based  upon  declarations 
made  to  him  by  third  persons,  and,  in  the  opinion,  the 
case  of  Dickinson  v.  Barbe?*  was  cited  as  undoubtedly 
sound  law.  In  Wetherbee  v.  Wetherbee  (38  Vermont, 
454)  it  was  held  that  a  physician  should  not  be  per- 
mitted to  state  in  evidence  his  opinion  when  it  is  predi- 
cated upon  statement  of  facts  made  to  him  by  another 
physician ;  that  the  opinion  of  an  expert  is  admissible  if 
based  upon  facts  which  the  evidence  tends  to  establish,  but 
the  jury  should  know  upon  what  facts  the  opinion  is  founded, 
for  its  pertinence  depends  upon  the  jury's  finding  the  facts  to 
be  true.  In  Abbott's  Trial  Evidence,  117,  it  is  said  that  "a 
medical  witness  must  give  the  facts  on  which  his  opinion  is 
founded  in  connection  with  his  opinion.     If  those  facts  necefr 
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sarily  include  information  given  him  by  the  attendants  of  the 
patient,  his  opinion  is  not  competent,  for  those  communica- 
tions are  hearsay."  In  People  v.  Lake  (12  N.  T.  358,  363)  it 
is  said  :  "  Where  a  medical  man,  conversant  with  the  disease 
of  insanity,  has  had  sufficient  previous  opportunity  by  his  own 
observation  to  become  acquainted  with  the  personaf  habits, 
conduct  and  appearance  of  the  accused,  upon  authority,  I 
think,  he  may  be  asked  the  general  question  and  give  his 
opinion  as  to  the  sanity  or  insanity  of  the  prisoner.  In  such 
cases  it  might  be  impossible  for  him  to  communicate  to  the 
jury  every  fact  and  circumstance  and  all  the  details  of  con- 
duct, habits  and  appearance  and  the  other  particulars  upon 
which  he  had  formed  his  conclusions.  Of  course  he  may  be 
questioned  as  to  these  and  as  to  his  experience,  skill,etc."  In 
Jefferson  Ins.  Co.  v.  Cotheal  (7  Wend.  72,  78)  it  is  said  that  a 
physician  may  "  express  an  opinion  that  the  wound  given  or 
the  poison  administered  produced  the  death  of  the  deceased ; 
but,  in  such  a  case,  the  physician  must  state  the  facts  on  which 
his  opinion  is  founded."  (See,  also,  Cowen  &  Hill's  Notes ; 
3  Phillips  on  Evidence,  273 ;  Haihorn  v.  King,  8  Mass.  371.) 

We  have  been  speaking  of  information  derived  by  the  phy- 
sician from  statements  made  by  others  not  under  oath.  A 
physician  may  acquire  facts  from  his  own  observations. 
There  is  much  in  the  actions,  conduct  and  appearance  of  a 
person  that  aids  the  physician  in  forming  a  conclusion  as  to 
his  difficulty.  The  facts  so  acquired  the  physician  may  him- 
self give  in  evidence,  at  least  so  far  as  they  can  be  described. 

Again,  the  opinion  called  for  was  based  upon  statements 
made  by  the  defendant  long  after  the  tragedy.  In  People  v. 
Hawkins  (109  N.  T.  408,  410),  Danfoeth,  J.,  in  delivering 
the  opinion  of  the  court  says :  "  The  prisoner's  declaration  in 
November  as  to  his  conduct  in  September  was  not  competent 
as  evidence  of  his  actual  condition  at  that  time,  nor  could  it 
be  the  basis  of  a  scientific  opinion  as  to  whether  he  was  sane 
or  insane  at  that  period.  *  *  *  The  witness  was  permit- 
ted to  testify  as  an  expert  concerning  the  mental  condition  of 
the  person  in  question,  and  his  opinion  would  be  of  value  only 
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when  founded  on  facts  observed  by  himself  or  proved  by  other 
witnesses  under  the  obligation  of  an  oath,  or  upon  hypotheti- 
cal statements."     (1  Wharton's  Law  of  Evidence,  §  441.) 

After  the  defendant  separated  from  his  first  wife  it  appears 
that  he  went  to  Odessa,  and  for  a  time  resided  with  a  Miss  Myra 
Rockwell.  The  district  attorney  was  permitted,  under  the 
objection  and  exception  of  the  defendant,  to  show  that  the 
general  reputation  of  Miss  Rockwell  was  that  of  a  sporting 
woman.  The  court  in  admitting  the  evidence  remarked  that 
"  The  breaking  up  of  the  family  relations  means  more  to  some 
men  than  to  others.  To  a  man  who  has  been  virtuous,  and 
regarded  as  sacred  that  relation,  it  might  have  mere  inflnence 
on  his  mind  than  a  man  who  had  not  that  same  regard  for  the 
sacredness  of  the  relation."  Again,  the  court  remarked  to  the 
jury  :  "  All  the  bearing  this  evidence  has  is  as  showing  what 
his  regard  was  for  the  family  relation.  Whether  he  regarded 
it  as  sacred,  so  that  upon  the  subsequent  breaking  of  it  up 
what  effect  it  might  have  upon  his  mind.  That  is  the  only 
relevancy  of  this  evidence."  At  the  conclusion  of  the  trial 
the  court  charged  the  jury  as  follows  :  "  In  the  first  place  I 
will  call  your  attention  to  the  evidence  that  I  have  permitted 
to  be  introduced  here  as  to  the  relations  of  the  defendant  with 
Myra  Rockwell.  Now,  generally,  when  a  man  is  charged 
with  a  crime,  upon  the  trial  it  is  not  proper  to  prove  that  he 
has  committed  other  crimes.  It  is  not  proper  to  prove  that  he 
has  done  other  improper  acts,  because  he  stands  right  upon 
this  trial,  upon  the  charge  of  this  crime  alone.  The  evidence 
of  the  relations  of  the  defendant  with  Myra  Rockwell  was  not 
admitted  upon  any  6uch  theory.  It  was  limited  when  it  was 
admitted.  The  theory  upon  which  it  was  admitted  was  this: 
It  is  claimed  by  the  defendant's  counsel  in  this  case  that  the 
rupture  of  the  marriage  relation  by  Joan  Strait  was  what 
caused  the  unbalanced  mind  of  the  defendant  and  caused  him 
to  become  insane.  It  may  be  important,  then,  for  you  to 
know  how  the  marriage  relation  stood  in  his  mind ;  that  is, 
with  what* sanctity,  with  what  sacredness,  he  regarded  the 
relation;   and  it  is  upon  that  question  alone  that  I  have 
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allowed  evidence  here  as  to  his  relations  with  Myra  Rockwell 
while  he  had  a  family  living  at  Havana.  If  it  lias  no  ten- 
dency to  explain  to  you  what  the  relation  of  his  mind  was, 
and  whether  that  mind  was  caused  to  become  unbalanced  by 
the  act  of  Joan  Strait,  then  disregard  it  entirely.  If  it  has  a 
tendency,  gentlemen,  to  give  you  any  explanation  upon  that 
question,  you  can  give  it  such  weight  as  you  think  it  is  enti- 
tled to,  and  only  such  weight."  We  think  that  this  evidence 
had  no  bearing  upon  the  subject  under  investigation.  It  is  true 
that  the  defense  was  insanity,  and  that  the  defendant's  coun- 
sel claimed  that  family  trouble  was  the  cause  of  his  disordered 
mind ;  but  the  evidence  objected  to  had  no  reference  to  his 
relations  with  his  last  wife.  It  related  to  a  period  nearly  ten 
years  before,  antedating  by  several  years  his  marriage  to  her. 
It  appears  that,  for  some  reason,  he  had  become  estranged 
from  his  first  wife  and  had  separated  from  her.  It  was  during 
the  period  of  his  separation,  and  before  he  obtained  his 
divorce,  that  he  lived  with  Miss  Rockwell.  It  may  be  that 
at  that  time  he  did  not  regard  his  relations  with  his  then  wife 
as  sacred  or  desirable.  The  inference  would  be  that  he  did 
not,  for  he  not  only  had  separated  and  lived  apart  from  her, 
but  subsequently  procured  a  divorce  annulling  his  marriage 
to  her.  But  it  does  not  follow  that,  because  of  his  dislike  of 
his  first  wife,  he  also  disliked  his  second  wife.  He  may  have 
regarded  his  relations  with  his  second  wife  as  sacred,  and 
given  her  all  the  love  and  devotion  of  which  he  was  capable, 
and  this  evidence  had  no  tendency  to  prove  or  establish  that 
he  did  not. 

We  think  it  cannot  be  said  that  the  evidence  was  not  harm- 
ful. We  have  specifically  called  attention  to  the  remarks  of 
the  court  and  to  the  charge  made  to  the  jury  with  refer- 
ence thereto.  The  attention  of  the  jury  was  pointedly 
called  to  it,  and  it  was  given  greater  prominence  by  the  court 
than  any  other  item  of  evidence  produced  upon  the  trial. 
The  jurors  were  instructed  that  they  might  consider  this 
evidence  as  bearing  upon  the  relations  existing  between  the 
defendant  and  his  last  wife,  and  as  to  how  he  regarded  such 
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relations.  The  effect  of  the  instruction  was  that  the  jury 
might  say  from  this  evidence  that  he  did  not  have  regard  for 
his  last  wife,  for  the  reason  that  he  did  not  respect  his  first 
wife,  and  consequently  the  separation  from  him  by  his  last 
wife  did  not  tend  to  affect  his  mind  nor  produce  insanity. 
This  we  think  was  erroneous  and  harmful. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted. 

All  concur. 

Judgment  and  order  reversed. 


.New  York  Harbor  Towboat  Company,  Respondent,  v. 
New  York,  Lake  Erie  and  Western  Railroad  Com- 
pany, Appellant. 

1.  Shipping  —  Navigation  —  Contributory  Negligence.  Where 
the  undisputed  evidence  in  an  action  to  recover  damages  sustained  through 
a  collision  between  two  steam  vessels  belonging  to  the  parties  respectively, 
shows  that  the  plaintiff  failed  to  comply  with  a  rule  of  navigation.  (U.  8. 
Rev.  Stat.  §  4233,  rule  21)  applicable  to  the  situation  of  the  vessels  imme- 
diately preceding  the  collision,  and  which  required  him  to  "slacken  her 
speed,  or,  if  necessary,  stop  and  reverse  "  his  vessel,  he  is  guilty  of  con- 
tributory negligence  as  matter  of  law,  and  the  submission  of  the  question 
to  the  jury  is  reversible  error. 

2.  Maritime  Tort  —  Damages.  Where  an  action  at  law  is  brought  for 
a  maritime  tort,  the  admiralty  rule  of  an  equal  division  of  damages,  where 
both  vessels  are  at  fault,  does  not  prevail,  but  the  general  rule  is  that 
neither  can  recover. 

2T.  F.  H.  T.  B.  Co.  v.  N.  F.,  L.  E.  &  W.  JR.  R  Co.  (76  Hun,  258), 
reversed. 

(Argued  January  29,  1896;  decided  February  25,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  March  9,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  commenced  on  the  12th  of  March,  1885, 
but  was  not  brought  to  trial  until  October  24th,  1892. 


1896.]  N.Y.H.TowboatCo.v.N.Y.,L.E.&W.R.R.Co.  575 
N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlktt,  J. 

The  plaintiff  sued  to  recover  damages  alleged  to  have  been 
sustained  in  a  collision  which  occurred  in  the  North  river,  off 
the  Chambers  street  ferry,  New  York,  on  the  27th  day  of  Octo- 
ber, 1884,  at  about  seven  o'clock  in  the  morning,  between  the 
plaintiff's  steamboat,  J.  G.  Emmons,  and  the  defendant's 
ferryboat,  Pavonia. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  Bethune  Adams  for  appellant.  The  complaint 
should  have  been  dismissed,  as  when  the  Emmons  failed  to  get 
an  answer  to  her  first  one-whistle  signal  she  should  have 
stopped  and  reversed  at  once.  (U.  S.  R.  S.  §  4233 ;  The 
Syracuse,  9  Wall.  676 ;  The  Alaska,  22  Fed.  Rep.  548  ;  The 
Galileo,  24  Fed.  Rep.  386  ;  The  City  of  Albany,  34  Fed. 
Rep.  813;  The  Columbia,  23  Blatch.  268,  270;  Desty  on 
Ship.  &  Admy.  §  381.) 

Edward  H.  Hobbs  for  respondent.  The  twenty-first  rule 
of  navigation,  invoked  by  the  defendant,  was  not  applicable 
to  the  situation  of  the  vessels,  and  consequently  its  non- 
observance  was  not  a  fault.  (The  Blue  Jacket,  144  TL  S. 
371.) 

Bartlett,  J.  Without  reference  to  the  circumstances  con- 
cerning which  the  evidence  is  conflicting,  a  few  of  the  general 
and  undisputed  facts  may  be  stated  in  order  to  disclose  the 
situation  which  resulted  in  the  collision  between  the  plain- 
tiff's steamboat,  Emmons,  and  the  defendant's  ferryboat, 
Pavonia. 

The  Pavonia  left  her  Jersey  City  slip  on  the  morning  of 
October  27th,  1884,  at  a  few  minutes  after  seven  o'clock, 
bound  for  Chambers  street,  New  York ;  it  was  slack  water, 
with  no  wind,  and  she  laid  her  course  direct  for  the  New 
York  slip,  steering  in  a  southeasterly  direction. 

The  Emmons  had  laid  the  night  before  at  a  pier  in  the 
North  river,  in  the  vicinity  of  King  street,  New  York,  a  con- 
siderable distance  above  the  place  of  collision,  and  started 
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down  the  river  for  the  Battery,  at  about  the  same  hour  the 
Pavonia  left  Jersey  City,  taking  her  coarse  at  about  three 
hundred  feet  outside  of  the  pier  hedds ;  when  off  Harrison 
street,  or  a  little  below  it,  a  short  distance  north  of  the  ferry 
slip  at  Chambers  street,  the  engineer  notified  the  pilot  that 
the  vessel  needed  fresh  water,  and  there  being  a  hydrant  at 
Harrison  street,  it  was  decided  to  return  to  that  place  and 
procure  a  supply. 

The  Emmons'  helm  was  ported  which  turned  her  head  off 
shore  and  she  was  kept  on  the  swing  with  the  helm  hard-a- 
port,  running  at  from  nine  to  ten  miles  an  hour  until  the 
collision  occurred. 

It  is  undoubtedly  true  that  if  the  Em  mons  had  held  her  course 
to  the  Battery  she  would  have  passed  ahead  of  the  Pavonia 
and  there  would  have  been  no  collision.  The  accident  was 
due  to  the  maneuver  whereby  the  Emmons  sought  to  turn 
to  starboard  and  return  to  Harrison  street,  which  she  had 
passed.  The  conflict  in  the  evidence  is  in  regard  to  the  pre- 
cise position  of  the  respective  vessels  just  prior  to  and  at  the 
time  of  the  collision  and  as  to  which  pilot  was  guilty  of 
negligence. 

On  the  part  of  the  plaintiff  it  is  claimed  that  the  Emmons 
swinging  to  starboard  on  a  port  helm  did  not  at  any  time  cross 
the  course  of  the  Pavonia  when  steering  for  the  Xew  York 
slip,  and  that  the  collision  was  due  wholly  to  the  fact  that  for 
some  strange  and  unexplained  reason  the  pilot  of  the  Pavonia 
a  few  seconds  before  the  collision  put  the  helm  to  starboard, 
swung  the  head  of  his  vessel  out  of  her  course  and  up  stream 
to  port,  thus  coming  aboard  the  Emmons,  the  Pavonia**  port 
bow  striking  the  Emmons*  port  wheel. 

On  the  part  of  the  defendant  it  is  contended  that  the 
Emmons  did  pass  over  the  Pavonia  s  course,  and  the  pilot  of 
the  latter  seeing  her  do  so  considered  her  out  of  the  way, 
ceased  to  watch  her  and  devoted  his  attention  to  making  his 
slip ;  his  attention  was  recalled  to  the  Emmons  a  few  seconds 
later  by  one  whistle,  when  he  observed  she  was  swinging  to 
starboard  and  seeking  to  cross  the  bow  of  the  Pavonia;  he 
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answered  the  whistle  by  a  single  blast,  but  the  collision  was 
so  imminent  he  stopped  and  reversed  the  engines  keeping  his 
helm  amidships ;  at  the  moment  of  the  collision  the  Pa/oonia 
was  under  but  little  headway,  and  her  pilot  had  done  every- 
thing that  good  judgment  could  dictate  acting  in  extremis,  in 
a  moment  of  supreme  peril. 

If  the  disposition  of  this  case  depended  on  the  verdict  of  a 
jury  after  considering  these  disputed  questions  of  fact  we 
could  not  interfere  with  the  judgment  entered  thereon  even 
if  we  should  have  reached  a  different  conclusion  than  that 
arrived  at  by  the  jury. 

We  are,  however,  of  opinion  that  there  was  no  question  for 
the  jury,  and  that  on  the  undisputed  facts  as  disclosed  by  the 
plaintiff  it  was  guilty  of  contributory  negligence  under  the 
well-settled  rules  of  navigation. 

This  brings  us  to  consider  the  situation  of  the  two  vessels 
within  less  than  a  minute  of  the  collision  when  only  800  or 
1,000  feet  apart  and  each  running  at  a  speed  of  from  nine  to 
ten  miles  an  hour. 

We  will  quote  from  the  brief  of  the  learned  counsel  for  the 
plaintiff  in  describing  this  situation  : 

"The  claim  of  the  plaintiff  is  that  the  Emmons  com- 
menced to  turn  about  when  opposite  the  foot  of  Harrison 
street,  when  the  Pavonia  was  beyond  the  middle  of  the 
river ;  and  that  6he  never  got  below  the  line  connecting  the 
ferry  slips  ;  and  that  at  the  time  she  blew  her  whistle  indicat- 
ing that  she  was  going  to  keep  to  the  right,  she  was  600  feet 
from  the  shore,  headed  northwest,  and  the  ferryboat  was  800 
to  1,000  feet  distant  from  the  Emmons  headed  southeast,  and 
the  courses  of  the  two  vessels  was  then  '  head  and  head,  or 
nearly  so,'  or  they  were  approaching  each  other  in  an  '  oblique 
direction.' " 

This  whistle  given  by  the  Emmons  and  referred  to  by 
plaintiff's  counsel  was  one  blast  and  was  not  answered  by 
the  Pavonia. 

The  master  of  the  Emmons  made  a  report  in  his  own  hand- 
writing to  the  steamboat  inspectors,  as  required  by  law,  on 
73 
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the  day  of  the  collision,  in  part  as  follows,  viz. :  "  "While  we 
were  on  the  swing  I  blew  one  whistle  to  the  JPavonia,  with 
no  answer.  I  am  positive  the  ferryboat  did  not  answer  my 
whistle,  as  I  closely  watched  her  and  there  was  not  a  partiele 
of  steam  issuing  from  the  whistle  pipe,  and  if  there  had  been 
a  whistle  blown  I  would  certainly  have  heard  it  as  there  was 
no  wind  to  obstruct  the  sound." 

A  witness  for  plaintiff,  John  W.  Thompson,  who  was  in 
the  pilot  house  of  the  Emmons,  corroborates  this  statement 

This  one  whistle  was  the  proper  signal  for  the  situation 
nnder  inspectors'  rules  1  and  2  which  read  : 

"  Rule  I.  When  steamers  are  approaching  each  other  *  head 
and  head,  or  nearly  so,'  it  shall  be  the  duty  of  each  steamer 
to  pass  to  the  right,  or  port  side  of  the  other ;  and  the  pilot 
of  either  steamer  may  be  first  in  determining  to  pursue  this 
course,  and  thereupon  shall  give,  as  a  signal  of  his  intention, 
one  short  and  distinct  blast  of  his  steam  whistle,  which  the 
pilot  of  the  other  steamer  shall  answer  promptly  by  a  similar 
blast  of  his  steam  whistle,  and  thereupon  such  steamers  shall 
pass  to  the  right  or  port  side  of  each  other.  But  if  the  course 
of  such  steamers  is  so  far  on  the  starboard  of  each  other  as 
not  to  be  considered  by  pilots  as  meeting  i  head  and  head,  or 
nearly  so,'  the  pilot  so  first  deciding  shall  immediately  give 
two  short  and  distinct  blasts  of  his  steam  whistle,  which  the 
pilot  of  the  other  steamer  shall  answer  promptly  by  two 
similar  blasts  of  his  steam  whistle,  and  they  shall  pass  to  the 
left,  or  on  the  starboard  side  of  each  other. 

"  Rule  II.  When  steamers  are  approaching  each  other  in  an 
oblique  direction  (as  shown  in  diagram  of  the  fourth  situation), 
they  shall  pass  to  the  right  of  each  other,  as  in  meeting  '  head 
and  head,  or  nearly  so,'  and  the  signals  by  whistle  shall  be 
given  and  answered  promptly  as  in  that  case  specified." 

The  instant  the  Pavonia  failed  to  answer  this  one  blast  of 
the  Emmons*  whistle,  it  became  the  imperative  duty  of  the 
master  of  the  Emmons,  in  view  of  the  situation,  to  have 
slackened  his  speed,  or,  if  necessary,  to  have  stopped  and 
reversed  his  engines,  and  to  have  given  several  short  and 
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rapid  blasts  of  the  »team  whistle  and  taken  any  and  every 
precaution  necessary  to  prevent  a  collision. 

There  are  several  rules  of  navigation  which  apply  to  this 
emergency. 

The  third  rule  of  the  board  of  supervising  inspectors  of 
steam  vessels  is  as  follows,  viz. :  "  If,  when  steamers  are 
approaching  each  other,  the  pilot  of  either  vessel  fails  to 
understand  the  course  or  intention  of  the  other,  whether  from 
pignals  being  given  or  answered  erroneously,  or  from  other 
causes,  the  pilot  so  in  doubt  shall  immediately  signify  the 
same  by  giving  several  short  and  rapid  blasts  of  the  steam 
whistle ;  and  if  the  vessels  shall  have  approached  within  half 
a  mile  of  each  other,  both  shall  be  immediately  slowed  to  a 
speed  barely  sufficient  for  steerageway  until  the  proper  signals 
are  given,  answered  and  understood,  or  until, the  vessels  shall 
have  passed  each  other." 

The  twenty-first  rule  of  navigation,  in  force  at  that  time, 
provided  :  "  Every  steam  vessel,  when  approaching  another 
vessel,  so  as  to  involve  risk  of  collision,  shall  "slacken  her 
speed,  or,  if  necessary,  stop  and  reverse."  (U.  S.  Rev.  Stat. 
§  4233,  p.  818.) 

That  the  master  of  the  Emmons  rested  under  the  obliga- 
tion of  immediate  action,  as  already  pointed  out,  when  his 
whistle  was  unanswered  is  supported  by  abundant  authority. 

In  the  case  of  the  Columbia  (23  Blatchford,  268-270)  Judge 
Blatchford  said  :  "  When  the  Columbia  received  no  response 
to  her  first  signal  of  one  whistle,  she  ought  to  have  stopped 
and  backed  instead  of  giving  her  second  signal  of  one  whistle. 
She  saw  that  the  Baxter  was  persisting  in  going  on,  and  was 
not  responding  affirmatively  by  a  signal  of  one  whistle,  and 
that  there  must  be  a  collision  if  the  Columbia  also  kept  on. 
If  it  was  the  duty  of  the  Baxter  primarily  to  keep  out  of  the 
way,  and  the  correlative  duty  of  the  Columbia  to  keep  her 
course,  that  duty  was  imposed  on  the  Columbia  for  the  pur- 
pose of  enabling  the  Baxter  to  keep  out  of  the  way.  But  it* 
was  not  permissible  for  the  Columbia  to  persist  in  going  on, 
under  the  plea  of  keeping  her  course,  when  she  saw  that  her 
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signal  was  not  affirmatively  responded  to  by  the  Baxter.  On 
the  contrary,  under  rule  21,  of  §  4233,  there  then  became  risk 
of  collision,  and  it  was  the  duty  of  the  Columbia  to  '  slacken 
her  speed,  or,  if  necessary,  stop  and  reverse ; '  and,  nnder 
rule  24,  special  circumstances  existed  which  made  it  necessary 
for  the  Columbia  to  stop  'in  order  to  avoid  immediate 
danger.9  The  f anlt  of  the  Baxter  was  no  excuse  for  the  fault 
of  the  Columbia.  The  situation  was  plain  to  the  Columbia, 
and  she  was  bound  to  deal  with  it  as  it  existed,  not  as  it  ought 
to  have  been.  These  principles  are  established  by  decisions  of 
the  Supreme  Court  {Chamberlain  v.  Ward,  21  How.  [U. 
S.]  548,  567,  568 ;  The  Gray  Eagle,  9  Wall.  505,  510 ;  The 
Maria  Martin,  12  Wall.  31,  47 ;  The  Ariadne,  13  Wall.  475, 
479  ;  The  Cayuga,  14  Wall.  270,  275,  276  ;  The  Continental, 
Id.  345,  359 ;  The  Sunnyside,  91  U.  S.  208,  214,  215  ;  The 
America,  92  U.  S.  432,  438)." 

While  the  trial  court  called  the  attention  of  the  jury  to  the 
rules  of  navigation,  it  was  error  not  to  have  held  as  matter  of 
law  on  the  undisputed  evidence  that  the  master  of  the 
Emmons  failed  to  obey  the  rules  of  navigation. 

We  do  not  think  the  fact  that  the  Emmons  later  blew  one 
blast  of  her  whistle  a  second  time  and  then  received  a  similar 
whistle  from  the  Pavonia  in  any  way  relieved  her  from  the 
failure  to  take  any  precautions  to  prevent  the  collision  under 
the  rules. 

The  second  whistle  was  given  when  the  vessels  were  less 
than  five  hundred  feet  apart,  and  when  the  speed  of  each  is 
considered  it  may  well  be  assumed  all  action  after  that  was  in 
extremis.  % 

It  is  undisputed  that  the  Pavonia  came  into  the  collision 
with  her  engines  reversed. 

The  contributory  negligence  of  the  Emmons  must  be 
regarded  as  fully  established  in  this  case  as  a  matter  of  law  on 
undisputed  facts. 

f  The  view  we  take  of  this  case  renders  it  unnecessary  to  con- 
sider the  right  of  a  ferryboat  to  an  undisturbed  passage 
between  its  landing  places  in  the  performance  of  a  public  duty 
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which  secures  to  it  an  immunity  not  accorded  to  other  vessels. 
( The  Breakwater,  155  U.  S.  253,  262,  and  cases  there  cited.) 

In  an  action  at  common  law  for  a  maritime  tort  the  admi- 
ralty rule  of  an  equal  division  of  damages  where  both  vessels 
are  at  fault  does  not  prevail;  but  the  general  rule  is  that 
neither  can  recover  for  injuries  so  caused.  (Belden  v.  Gliase, 
150  U.  S.  674.) 

The  judgment  and  order  of  the  General  Term  should  be 
reversed  and  a.new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting^ 
"    Judgment  and  order  reversed. 


The  National  Shoe  and  Leather  Bank  of  the  City  of  New 
York,  Bespondent,  v.  Amelia  F.  Baker,  Appellant, 
Impleaded  with  Robert  B.  Merritt. 

1.  Deceased  Insolvent  Debtor  —  Creditor's  Action  under  Chap. 
740,  Laws  of  1894 — Compulsory  Reference.  When,  in  an  action 
brought  under  the  statute  (Laws  of  1894,  chap.  740),  by  an  alleged  cred- 
itor of  a  deceased  insolvent,  to  set  aside  as  fraudulent  a  conveyance  made 
by  the  decedent,  the  alleged  debt  is  denied,  the  issue  as  to  its  existence  is 
immediate  and  direct,  not  collateral  or  incidental;  and,  hence,  when  no 
difficult  question  of  law  is  involved,  a  compulsory  reference,  on  the 
ground  that  the  examination  of  a  long  account  will  be  required  (Code 
Civ.  Pro.  §  1013)  is  properly  ordered,  when  it  appears  that  the  establish- 
ment of  the  debt  requires  the  examination  of  many  items  of  debits  and 
credits. 

2.  Waiver  of  Tort  —  Debt  —  Account.  The  tort  involved  in  fraudu- 
lent overdrafts,  alleged  to  have  been  made  by  a  customer  of  a  bank 
through  collusion  with  one  of  its  employees,  may  be  waived  by  treating 
the  overdrafts  as  a  debt  for  money  had  and  received;  and  such  debt  may, 
in  case  of  the  death  of  the  customer  insolvent,  form  the  basis  for  an 
action  by  the  bank  under  the  statute  (Laws  of  1894,  chap.  740),  to  set 
aside  as  fraudulent  conveyances  made  by  him,  in  which  the  debt  may  be 
substantiated  by  an  account  between  the  parties,  consisting  of  debits  of 
checks  cashed  and  credits  of  deposits  and  discounts. 

Camp  v.  Ingersoll  (86  N.  Y.  433),  distinguished. 
Reported  below,  90  Hun,  277. 

(Argued  February  17,  1896;  decided  February  25,  1896.) 
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Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  7,  1895, 
which  affirmed  an  order  of  Special  Term  directing  a  compul- 
sory reference. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

B.  F.  Tracy  for  appellant.  A  compulsory  reference  of  an 
action  can  be  ordered  only  when  the  accounts  to  be  examined 
are  the  direct  and  immediate  object  of  the  action.  {Read  v. 
Lozin,  31  Hnn,  288;  96  K  Y.  647;  Claflin  v.  Drake,  38 
Hun,  144  ;  Camp  v.  IngersoU,  86  N.  Y.  433 ;  BushneU  v. 
Eastman,  2  Abb.  Pr.  [N.  S.]  411 ;  Morrison  v.  Van  Ben- 
thuysen,  103  N.  Y.  675  ;  Dederick  v.  Richley,  19  Wend.  108 ; 
Silmser  v.  Redjield,  19  Wend.  21 ;  Kain  v.  Delano,  11 
Abb.  [N.  S.]  29;  Van  Rensselaer  v.  Jewett,  6  Hill,  373; 
Tlwmas  v.  Real,  6  Wend.  503 ;  Todd  v.  Hobson,  3  Johns. 
Cas.  517  ;  Magown  v.  Sinclair,  5  Daly,  63  ;  Code  Civ.  Pro. 
§  1013 ;  Morrison  v.  Horrocks,  40  Hun,  428 ;  Untermyer  v. 
Beinhauer,  105  N.  Y.  524.)  Actions  sounding  in  tort  are 
not  referable.  {Townsend  v.  Hendricks,  40  How.  Pr.  143 ; 
Untermyer  v.  Beinhauer,  105  N.  Y.  521 ;  Johnson  v.  A.  A. 
R.  R.  Co.,  139  K  Y.  449 ;  Morrison  v.  Horrocks,  40  Hun, 
428 ;  Evans  v.  KaUbfieisch,  4  J.  &  S.  450  ;  E  S.  T  <fe  T  Co. 
v.  Bickford,  142  N.  Y.  224.) 

James  L.  Bishop  for  respondent.  Right  of  trial  by  jury 
does  not  exist  in  this  case.  The  action  is  undoubtedly  triable 
by  the  court  without  a  jury.  In  such  a  case  the  power  of  the 
court  to  order  a  reference  where  the  examination  of  a  long 
account  is  involved  is  expressly  conferred  by  the  Code  of  Civil 
Procedure.  (Code  Civ.  Pro.  §  1013 ;  Camp  v.  IngersoU,  86 
N.  Y.  433 ;  Thayer  v.  McNaughton,  117  K  Y.  Ill ;  Row- 
land v.  Rowland,  141  X.  Y.  485  ;  E  &  T.  db  T  Co.  v.  Bick- 
ford, 142  N.  Y.  224.) 

Vann,  J.  This  action  is  based  on  chapter  314  of  the  Laws 
of  1858,  as  amended  by  chapter  487  of  the  Laws  of  1889,  and 
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chapter  740  of  the  Laws  of  1894.  The  statute  in  its  present 
form  was  in  force  when  this  action  was  commenced.  It  author- 
izes any  creditor  of  a  deceased  insolvent  debtor,  having  a  claim 
against  the  estate  of  such  decedent  exceeding  the  sum  of  $100, 
to  maintain  any  action  necessary  to  set  aside  conveyances  made 
in  fraud  of  the  rights  of  creditors  of  the  deceased  debtor,  with- 
out obtaining  a  judgment  upon  such  claim,  but  provides  that 
the  debt,  u  if  disputed,  may  be  proved  and  established  upon 
the  trial  of  such  action."  A  sale  of  the  premises  or  property 
is  authorized  when  any  conveyance  or  transfer  of  the  same  is 
set  aside,  and  it  is  provided  that  the  proceeds  thereof  may  "  be 
brought  into  court,  or  paid  into  the  proper  Surrogate's  Court 
to  be  administered  according  to  law." 

The  plaintiff  alleges  in  its  complaint,  that  prior  to  January 
1st,  1891,  "Frederick  Baker  became  and  was  indebted  to  the 
plaintiff  in  the  sum  of  at  least  $100,000,  moneys  received  by 
him  belonging  to  said  plaintiff  over  and  above  the  amount  of 
any  credits  and  set-offs  to  which  he  was  entitled,  and  which 
moneys  the  said  Baker,  acting  in  collusion  with  one  Samuel  C. 
Seeley,  a  bookkeeper  in  the  employ  of  the  plaintiff,  had  fraudu- 
lently obtained  from  the  plaintiff  and  appropriated  to  his  owji 
use,  and  continued  so  indebted  during  all  the  times  hereinafter 
mentioned."  It  is  also  alleged  that  the  said  Baker  died  Novem- 
ber 24th,  1894,  insolvent,  and  that  during  his  lifetime  he  had 
transferred  to  his  wife,  the  defendant,  Amelia  F.  Baker,  three 
parcels  of  land  with  intent  to  hinder,  delay  and  defraud  his 
creditors.  The  complaint  further  states  that  the  action  is 
brought  for  the  benefit  of  the  plaintiff  and  other  creditors,  if 
any,  interested  in  the  estate  and  property  of  said  deceased. 
The  demand  for  judgment  is  that  the  conveyances  be  set  aside, 
a  receiver  appointed,  etc. 

The  defendant  Merritt  made  no  defense,  but  Mrs.  Baker 
served  an  answer  which  admits  the  corporate  character  of  the 
plaintiff  and  the  death  of  Frederick  Baker,  but  denies  sub- 
stantially all  the  other  allegations  of  the  complaint.  The 
existence  of  the  debt  is  specifically  denied,  and  the  fraudulent 


584  '    Shoe  &  Leather  Bank  v.  Baker.  [Feb., 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  148. 


transfers  are  put  at  issue  by  a  denial  of  any  knowledge  or 
information  sufficient  to  form  a  belief. 

A  bill  of  particulars  was  served,  upon  the  demand  of  the 
defendant  who  answered,  consisting  of  over  900  items  of 
charges  for  "  amounts  paid  out  on  checks  of  Frederick  Baker;' 
commencing  June  22d,  1885,  and  ending  October  27th,  1890, 
amounting  in  all  to  $164,701.15.  The  credit  side  of  the 
account  consists  of  about  100  items,  described  as  discounts 
and  deposits,  commencing  June  22d,  1885,  and  ending  August 
29th,  1890,  amounting  in  the  aggregate  to  $45,205.20. 

Upon  these  facts  a  compulsory  reference  of  all  the  issues  in 
the  action  was  made  by  the  court  at  Special  Term.  Mrs. 
Baker  opposed  the  motion  and  appealed  from  the  order, 
which  was  affirmed  by  the  General  Term,  and  from  the  order 
of  affirmance  an  appeal  was  taken  to  this  court. 

This  is  an  equity  action  in  the  nature  of  a  creditor's  bill,  to 
set  aside  fraudulent  conveyances  made  by  a  deceased  **nd 
insolvent  debtor.  The  remedy  given  by  the  statute  is  not  a 
new  one,  but  is  the  extension  of  an  old  and  familiar  remedy 
by  relieving  the  creditor  of  the  necessity  of  recovering  judg- 
ment and  issuing  execution,  when  that  would  be  impossible 
owing  to  the  death  of  the  debtor.  This  does  not  change  the 
character  of  the  action,  or  its  object,  which  is  to  remove  an 
obstacle  to  the  collection  of  a  debt,  to  be  established  by  com- 
mon-law proof,  instead  of  by  the  recovery  of  judgment  and 
the  return  of  execution  unsatisfied.  (2  R.  8.  [1st  ed.]  173,  §  38 ; 
Code  Civ.  Proc.  §  1871.)  If  the  plaintiff  had  recovered  judg- 
ment upon  its  claim  against  Frederick  Baker  prior  to  his  death, ' 
and  execution  thereon  had  been  returned  unsatisfied,  wholly 
or1  in  part,  it  could  have  maintained  an  action  to  set  aside  said 
conveyances  as  fraudulent  without  the  aid  of  the  statute, 
which  does  not  create  a  new  cause  of  action,  but  changes  a 
rule  of  evidence  by  allowing  the  creditor  to  establish  his  debt 
by  oral  testimony,  instead  of  by  the  record  of  a  judgment. 

There  are  three  elements  to  the  cause  of  action  :  (1)  A 
conveyance  or  transfer  in  fraud  of  creditors  by  an  insolvent 
person.     (2)  The  death  of  that  person,  and  (3)  the  existence 
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of  a  debt  in  favor  of  the  plaintiff  against  the  deceased  insol- 
vent, exceeding  the  sum  of  $100.  All  these  elements,  except 
the  second,  exist  as  issues  in  this  action  under  the  pleadings. 
The  debt,  as  alleged,  is  founded  on  an  implied  contract  and  is 
in  the  nature  of  indebitatus  assumpsit.  The  alleged  debtor, 
having  received  moneys  belonging  to  the  plaintiff,  and  hav- 
ing appropriated  them  to  his  own  use,  is  presumed  to  have 
promised  to  repay  them,  whether  he  came  by  them  honestly 
or  otherwise.  In  this  respect,  a6  well  as  in  others,  the  case 
is  quite  like  that  of  People  v.  Wood  (121  X.  Y.  522), 
where  the  complaint  alleged  that  the  defendant,  a  county 
<*lerk,  had  presented  bills  for  services  claimed  to  have  been 
rendered  to  the  county  of  Herkimer,  which,  although  illegal 
and  fraudulent,  were  audited  and  paid,  without  authority  in 
the  board  of  supervisors  to  audit  or  allow  the  same,  and  that 
thereby  the  defendant  became  justly  indebted  to  the  county 
in  the  amount  thus  illegally  obtained.  Although  the  action 
wa$  at  law  and  ordinarily  triable  before  a  jury,  an  order  refer- 
ring all  the  issues  was  sustained  upon  the  ground  that  the  trial 
would  require  the  examination  of  a  long  account.  The  court 
held  that  so  far  as  the  power  to  refer  was  concerned,  there 
was  no  difference  between  express  and  implied  contracts; 
that  the  facts  alleged  constituted  a  good  cause  of  action  in 
assumpsit  for  money  had  and  received  for  the  use  and  benefit 
of  its  owner;  and  that  "such  actions  had  been  designated 
from  time  immemorial  in  the  law  as  actions  ex  contractu." 

We  think  that  the  items  contained  in  the  bill  of  particulars 
in  this  case  constituted  an  account  between  the  parties  within 
the  meaning  of  that  term  as  used  in  section  1013  of  the  Code 
of  Civil  Procedure.  As  to  the  items  of  credit,  they  were 
doubtless  placed  upon  the  books  of  the  bank  as  each  discount 
was  obtained  or  sum  deposited,  but  as  to  the  charges  they 
were  probably  made  up  after  discovery  of  the  fraud.  This, 
however,  does  not  change  the  nature  of  the  account,  for  the 
plaintiff  had  the  right  to  charge  the  defendant  with  each 
item  fraudulently  procured,  upon  the  ground  of  an  implied 
promise  to  pay  it  at  the  date  when  the  money  was  obtained. 
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The  account  consists  q£  dealings  between  the  parties  thereto 
by  mutual  consent  as  to  the  credits,  but  with  no  original  con- 
Bent  on  the  part  of  the  plaintiff  as  to  the  debits.  The  form 
of  the  action,  however,  waives  the  wrong  done,  and  ratifies 
each  transaction  by  alleging  it  as  an  item  of  indebtedness,  and, 
in  legal  effect,  amounts  to  an  original  authority- from  the  bank 
to  Baker  to  draw  the  various  sums  of  money. 

The  account  does  not  present  a  collateral  or  subsidiary  issue, 
as  it  is  an  essential  part  of  the  cause  of  action,  being  made  so 
by  the  statute,  and  a  failure  to  establish  the  debt  would  result 
in  a  dismissal  of  the  complaint.  "What  the  statute  authorizes 
to  be  tried  and  requires  to  be  established,  and  the  parties  by 
their  pleadings  put  in  issue  cannot  be  justly  termed  collateral 
or  incidental.  The  fraudulent  transfer  itself  is  no  more  Vital 
than  the  existence  of  the  debt,  which  was  a  direct  issue  and 
not,  as  in  Camp  v.  Ingersoll  (86  N.  Y.  433),  merely  collateral. 
That  action  was  brought  to  recover  the  value  of  over  three 
thousand  shares  of  the  stock  of  a  manufacturing  corporation, 
which,  as  the  complaint  alleged,  the  plaintiff  was  entitled  to 
under  an  award  requiring  the  defendants  to  pay  the  value  of 
such  stock  on  a  day  named.  Upon  affidavits  showing  that,  in 
order  to  ascertain  the  value  of  the  stock,  the  examination  of 
a  long  account  would  be  necessary  as  it  was  essential  to  look 
into  the  assets  and  liabilities,  an  order  of  reference  was 
,  granted.  The  order  was  reversed  by  this  court  upon  the 
ground  that  the  account  was  not  directly  involved,  but  was 
necessary  only  for  the  incidental  purpose  of  ascertaining  the 
value  of  the  corporate  assets,  in  order  to  arrive  at  the  value 
of  the  stock.  In  that  case  the  account  was  not  suggested  by 
the  pleadings,  but  was  subsidiary  and  collateral,  and  not,  as  in 
this,  directly  involved  by  the  command  of  the  statute  and  the 
issues  raised  by  the  allegations  of  the  parties. 

An  examination  of  the  account  here  in  question  is  neces- 
sary to  establish  the  debt,  which  it  is  the  object  of  the  action 
to  recover,  through  a  sale  of  the  property  fraudulently  trans- 
ferred. The  plaintiff  must  establish  its  entire  claim  in  order 
to  share  ratably  with  the  other  creditors  in  any  distribution 
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that  may  be  made.  While  the  amount  collected  may  be  dis- 
tributed through  the  Surrogate's  Court,  it  may  be  brought 
into  the  court  where  the  action  is  tried  and  distributed  through 
its  agency.  The  account  would  thus  become  the  immediate 
object  of  the  action.  Besides,  as  we  have  seen,  it  is  essential 
that  the  creditor  should  prove  a  debt  of  more  than  one  hun- 
dred dollars,  in  order  to  have  a  standing  place  from  which  to 
attack  the  transfers,  and,  for  aught  that  appears,  an  examina- 
tion of  every  item  of  the  account  in  question  may  be  neces- 
sary for  this  purpose.  While  mere  items  of  damage  are  col- 
lateral, items  of  debt  are  not,  when  a  statute  authorizes  and 
requires  the  debt  to  be  established  upon  the  trial  of  the  action. 
When  denied,  they  are  directly  at  issue  and  may  be  the  only 
issue  joined  by  the  pleadings. 

The  Code  of  Civil  Procedure  authorizes  the  court,  of  its 
own  motion,  or  upon  the  application  of  either  party,  without 
the  consent  of  the  other,  to  direct  a  trial  of  the  issues  of  fact 
by  a  referee,  where  the  trial  will  require  the  examination  of  a 
long  account  on  either  side.  (Sec.  1013.)  In  this  case,  the 
trial  of  one  of  the  direct  issues  of  fact  will  involve  the  exami- 
nation of  nearly  one  thousand  items  of  account.  (People  v. 
Woody  supra.)  The  action  belongs  to  a  class  never  triable,  aa 
matter  of  right,  before  a  jury.  (Rowland  v.  Rowland,  141 
N.  T.  485.)  No  difficult  question  of  law  is  involved,  and 
justice  as  well  as  convenience  will  be  promoted  by  a  trial 
before  a  referee,  who  has  the  time  to  proceed  deliberately 
and  investigate  thoroughly. 

We  think  that  the  Special  Term  had  the  power  to  make  the 
order  of  reference  and  that  the  power  was  discreetly  exercised. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Final  Accounting  of  William  E.  Scott 
and  Alexander  T.  Brown,  as  Assignees,  etc.,  of  William 
Drake.  —  Laura  C.  Aber,  Eespondent,  v.  William  E. 
Scott  and  Alexander  T.  Brown,  as  Assignees,  and  The 
National  Bank  of  Port  Jervis,  Appellants. 

1.  General  Assignment — Wages  and  Salaries  —  Preference. 
The  preference  granted  by  the  amendment  of  1886  (Chap.  288)  of  the 
General  Assignment  Act  (Laws  of  1877,  chap.  466),  includes  wages  and 
salaries  actually  owing  to  former  employees  of  the  assignor  at  the  time 
of  the  execution  of  the  assignment,  and  is  not  limited  to  the  wages  aod 
salaries  of  those  in  his  employ  at  that  time. 

2.  Statute  not  Retroactive.  The  amendment  of  1886  (Chap.  288) 
of  the  General  Assignment  Act  is  not  retroactive,  and  creates  no  prefer- 
ence in  favor  of  employees  for  wages  earned  before  its  passage. 

8.  Promissory  Note  for  Wages.  The  preference  granted  to  wages 
of  employees  by  the  amendment  of  1886  (Chap.  288)  of  the  General 
Assignment  Act  is  not  nullified  by  the  fact  that  the  assignor  had  given  the 
employee  a  promissory  note  for  the  amount  of  his  wages. 

In  re  Scott  (89  Hun,  98),  modified. 

(Argued  February  17,  1896;  decided  February  26,  1896.) 

Appeal  by  the  assignees  and  by  the  National  Bank  of  Port 
Jervis,  as  a  creditor,  from  an  order  of  the  General  Term  of 
the  Supreme  Court  in  the  second  judicial  department,'  made 
July  26,  1895,  reversing  an  order  of  the  County  Court  of 
Orange  county  denying  the  motion  of  Laura  C.  Aber  to  have 
the  final  accounting  of  the  assignees  opened  and  her  claim 
against  the  assigned  estate  established  and  allowed  as  a  pre- 
ferred labor  claim. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Lewis  K  Carr  for  appellants.  The  County  Court  order, 
denying  the  motion  of  the  respondent,  was  right,  because  the 
claim  of  the  respondent  was  not  one  entitled  to  preference 
under  the  General  Assignment  Law.  (Laws  of  1877,  chap. 
466,  §  29;  Laws  of  1886,  chap.  283 ;  Donaldson  v.  Wood,  22 
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Wend.  395;  Pillow  v.  BushneU,  5  Barb.  156;  White  v. 
Wager,  32  Barb.  250  ;  People  ex  rel.  v.  Spicer,  99  N.  T.  225 ; 
People  ex  rd.  v.  Supervisors  of  Greene,  13  Abb.  [N.  C]  421 ; 
Tit  r^  O^Neil,  91  N.  Y.  516 ;  Jackson  v.  Lewis,  17  Johns* 
475 ;  McCluskey  v.  Cromwell,  11  N.  Y.  593  ;  People  ex  reL 
v.  #<mZ,  44  Barb.  98 ;  People  ex  rel.  v.  Matsdl,  94  K  Y. 
179,  183 ;  People  v.  McGloin,  91  N.  Y.  241,  250 ;  Laws  of 
1887,  chap.  503 ;  People  v.  Remington,  45  Him,  329.)  The 
order  of  the  County  Court  was  right,  because  the  claimant 
waived  any  right  to  a  preference  under  this  statute,  by  mak- 
ing her  claim  on  the  note  when  she  was  called  upon  to  present 
it.  (Mills  v.  Parkhurst,  126  N.  Y.  89 ;  Woodin  v.  Bagleyy 
13  Wend.  453 ;  Mimson  v.  HoweU,  12  Abb.  Pr.  77 ;  Roe  v. 
Bogle,  81  K  Y.  305 ;  Bach  v.  Tuch,  126  N.  Y.  53 ;  Stein- 
bach  v.  R.  F.  Ins.  Co.,  77  N.  Y.  498 ;  Iselin  v.  Henlein,  16 
Abb.  [N.  C]  73 ;  In  re  Heath,  46  Hun,  114 ;  Gibson  v.  Tobeyy 
46  N.  Y.  637 ;  Burdick  v.  Green,  15  Johns.  247 ;  Walrod  v. 
/Sfrw&r,  2  N.  Y.  134 ;  Huntley  v.  Beecher,  30  Barb.  580  ^ 
Ccvrpentier  v.  Mvnturn,  65  Barb.  293.)  The  order  appealed 
from  was  erroneous,  because  all  the  parties  interested  in  the 
estate,  and  who  had  a  right  to  be  heard,  were  not  before  the 
court.     (Laws  of  1877,  chap.  466.) 

John  W.  Lyon  for  respondent.  The  appeal  should  be  dis- 
missed, because  none  of  the  appellants  are  in  a  position  to 
appeal.  (Hall  v.  Brooks,  89  N.  Y.  33;  Code  Civ.  Pro. 
§  1294.)  Upon  the  undisputed  facts  as  to  the  claim  of 
respondent  being  one  for  labor  and  services  rendered  the 
assignor,  the  order  of  the  General  Term  reversing  the  order 
of  the  County  Court  and  granting  the  application  was  proper. 
(Laws  of  1886,  chap.  283.)  The  fact  that  a  note  was  given 
respondent  by  the  assignor  is  entirely  immaterial  and  in  no 
way  defeats  her  right  as  a  preferred  creditor.  (In  re  Heathy 
46  Hun,  114.)  It  was  the  right  of  this  claimant  to  renounce 
or  surrender  her  note  at  any  time  before  actual  distribution, 
and  base  her  claim  on  the  unpaid  debt  for  the  services  ren- 
dered.    (46  Hun,  118 ;  Johnson  v.  Frew,  33  Hun,  193 ;  F. 
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C.  F.  Co.  v.  Rersee,  103  X.  Y.  25 ;  Hays  v.  Midas,  104  X. 
Y.  602;  Mills  v.  Parkhurst,  126  N.  Y.  89.)  Unless  the 
order  of  the  General  Term  is  affirmed,  the  spirit  of  the  law 
and  the  intent  of  the  legislature  with  reference  to  the  General 
Assignment  Act,  as  amended  by  Laws  of  1886,  will  be  defeated. 
(Laws  of  1885,  chap.  376 ;  Code  Civ.  Pro.  §  1391 ;  RiUy  v. 
Warden,  2  Exch.  59 ;  S.  &  X.  A.  R.  R.  Co.  v.  Falkncr,  49 
Ala.  115 :  Sharman  v.  Sanders,  13  C.  B.  166.) 

Haight,  J.  The  question  raised  upon  this  appeal  calls  for 
a  construction  of  chapter  283  of  the  Laws  of  1886,  which  is 
as  follows :  "  In  all  distributions  of  assets  under  all  assign- 
ments, made  in  pursuance  of  this  act,  the  wages  or  salaries 
actually  owing  to  the  employees  of  the  assignor  or  assignors, 
at  the  time  of  the  execution  of  the  assignment,  shall  be  pre- 
ferred before  any  other  debt,  and  should  the  assets  of  the 
assignor  or  assignors  not  be  sufficient  to  pay  in  full  all  the 
claims  preferred,  pursuant  to  this  section,  they  shall  be  applied 
to  the  payment  of  the  same  pro  rata  to  the  amount  of  each 
such  claim." 

It  is  contended  on  behalf  of  the  appellants  that  the  wages 
or  salaries  preferred  under  the  provisions  of  this  act,  are 
those  only  of  employees  v/ho  arc  actually  in  tlie  employ  of 
the  assignor  at  the  time  of  his  executing  the  assignment.  We 
arc  unable  to  adopt  this '  view.  It  would  practically  nullify 
the  provisions  of  the  act.  The  assignor  by  discharging  his 
employees  the  day  before  the  execution  'of  the  assignment 
could  evade  its  provisions.  The  language  of  the  act  does  not 
require  such  a  construction.  It  is  the  "wages  or  salaries 
actually  owing  to  the  employees  of  the  assignor  or  assignors, 
at  the  time  of  the  execution  of  the  assignment,"  that  are  pre- 
ferred, and  the  preference  is  not  limited  to  the  wages  and 
salaries  of  those  in  the  employ  of  the  assignor  at  the  time  of 
the  assignment.  This,  we  think,  is  the  fair  reading  and  mean- 
ing of  the  provision.  Our  views  upon  this  construction  are  in 
accord  with  those  of  the  General  Term  in  the  fifth  depart- 
ment.    {In  the  Matter  of  Heath,  46  Hun,  114.) 
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The  question  here  presented  was  not  involved  in  or  con- 
sidered in  the  case  of  People  v.  Remington  (45  Hun,  329), 
affirmed  in  this  court  (109  X.  Y.  631).  The  principal  ques- 
tions there  considered  pertained  to  claims  that  had  been 
assigned  and  transferred  to  third  parties,  and  to  the  class  of 
employees  included  in  the  provisions  of  the  act  there  under 
consideration. 

There  is,  however,  one  question  which  we  think  the  General 
Term  has  overlooked,  and  that  is  that  the  rict  was  not  intended 
to  be  retroactive,  and  to  create  a  preference  in  favor  of 
employees  for  wages  earned  prior  to  its  passage.  This  ques- 
tion was  considered  in  the  case  of  People  v.  Remington 
(supra),  with  reference  to  the  act  creating  a  preference  of  the 
wages  of  employees,  etc.,  in  corporations  where  a  receiver  had 
been  appointed.  It  was  held  that  that  act  was  not  retroactive, 
i.nd  as  we  have  seen  #  the  views  there  expressed  have  been 
approved  by  this  court.  That  act  and  the  one  we  now  have 
under  review,  so  far  as  this  question  is  concerned,  are  similar 
and  the  same  construction  should  be  given  to  each. 

It  appears  from  the  moving  papers  that  Laura  C.  Aber  had 
been  in  the  employ  of  the  assignor  for  many  years  as  a 
domestic  in  his  hotel  at  the  town  of  Deerpark,  and  on  the  27th 
day  of  March,  1890,  he  was  indebted  to  her  for  such  services 
in  the  sum  of  $1,400,  for  which  he  gave  her  his  promissory 
note,  payable  one  year  after  date.  It  does  not  appear  how 
much  of  this  sum  was  earned  by  her  before  the  passage  of  the 
act.  Her  reference,  however,  to  "  many  years  "  would  seem 
to  indicate  that  some  portion  thereof  had  been  earned  before 
its  passage,  which  was  only  about  four  years  before  the  giving 
of  the  note.  The  note  was  evidence  of  the  debt  owing  to 
her.  It  did  not  necessarily  operate  as  a  payment  or  change 
the  character  of  her  claim. 

That  portion  of  the  General  Term  order  granting  the  motion 
of  Laura  C.  Aber  should  be  modified  so  as  to  remit  the  pro- 
ceedings to  the  County  Court  of  Orange  county,  with  instruc- 
tions to  allow  and  prefer  so  much  of  her  claim  as  shall  be 
made  to  appear  was  for  services  rendered  after  the  passage 
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of  the  act  in  question,  and  as  so  modified  the  order  should  be 
affirmed,  with  costs. 

Andrews,  Ch.  J.,  Gray  and  O'Brien,  JJ.,  concur ;  Bakt- 
lett,  J.,  dissents  generally,  and  Martin  and  Vann,  JJ.,  upon 
the  ground  that  when  accumulated  sums,  due  as  "  wages  "  are 
virtually  loaned  by  the  employee  to  the  employer  and  put  in 
a  promissory  note,  bearing  interest,  they  lose  their  character 
as  "  wages,"  within  the  true  meaning  of  the  statute,  and 
become  an  investment. 

Ordered  accordingly. 

John  H.  Farrelly,  Respondent,  v.  George  J.  Hubbard, 

Appellant. 

1.  Conversion  —  Code  Civ.  Pro.  §  2895,  Sub.  2  —  Justice's  Court. 
One  who,  in  a  written  assignment  of  wages  6\ue  or  to  become  due  him, 
covenants  that  if  he  collects  them  ho  will  receive  the  same  "solely  as  the 
servant  of,"  and  will  deliver  them  to,  the  assignee,  is  guilty  of  conversion 
and  liable  to  an  action  therefor  within  subdivision  2  of  section  2805  of  the 
Code  of  Civil  Procedure  relating  to  Justices'  Courts,  if  he  does  collect  the 
wages  by  receiving  money  or  a  check,  rmd,  upon  demand,  fails  to  pay 
over  to  his  assignee. 

2.  Body  Execution  —  Code  Civ.  Pro.  §  8026  —  False  Imprisonment. 
Where  the  assignee  obtains  a  judgment  in  such  action  for  conversion 
against  the  assignor,  and  issues  a  body  execution  under  which  the  latter 
is  imprisoned,  such  execution  is  properly  issued  under  section  8026  of  the 
Code  of  Civil  Procedure,  and  is  available  as  a  defense  to  a  subsequent 
action  by  the  assignor  to  recover  damages  for  false  imprisonment. 

Farrelly  v.  Hubbard  (84  Hun,  301),  reversed. 

(Argued  February  17,  1896;  decided  February  25,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  11,  1895,  which  affirmed  an  interlocutory 
judgment  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term,  sustaining  a  demurrer  to  the  justification  set  forth  in 
the  answer. 

This  action  was  brought  to  recover  damages  for  false  impri* 
onment,  growing  out  of  an  execution  issued  against  the  person 
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of  the  plaintiff  on  a  judgment  recovered  by  the  defendant 
against  the  plaintiff  in  Justice's  Court. 

The  defendant  in  his  answer,  as  a  justification,  gives  a  his- 
tory of  the  Justice's  Court  action,  setting  forth  the  minutes  of 
the  justice,  the  pleadings,  and  all  exhibits,  papers  and  proceed- 
ings before  the  justice. 

The  plaintiff  interposed  a  demurrer  to  that  part  of  defend- 
ant's answer  stating  such  justification,  on  the  ground  that  the 
same  did  not  constitute  a  defense  to  or  justification  of  the  mat- 
ters 6et  forth  in  the  complaint. 

Lewis  E.  Carr  for  appellant.  All  of  the  facts  in  the  parar 
graphs  of  the  answer  mentioned  in  the  demurrer  stand  as 
admitted.  (Kain  v.  Larkin,  141  N.  Y.  144,  150 ;  LorUlard 
v.  Clyde,  86  N.  Y.  384;  Blake  v.  Griswold,  68  K  Y.  294; 
Sanders  v.  Soutter,  126  N.  Y.  193,  195,  196;  Marie  v.  Gar- 
rison, 83  N.  Y.  14,  23 ;  Zabriskie  v.  Smith,  13  N.  Y.  330.) 
The  justice  had  jurisdiction  to  render  the  judgment  he  did 
render,  and  it  is  a  defense  to  an  action  for  false  imprisonment 
for  what  was  done  under  it.  {Hallock  v.  Dorniny,  69  N.  Y. 
238 ;  Marks  v.  Townsend,  97  X.  Y.  590 ;  Day  v.  Bach,  87 
N.  Y.  56 ;  Code  Civ.  Pro.  §  3018.)  The  facts  made  out  a 
clear  case  of  conversion.  {Moffatt  v.  Fulton,  132  N.  Y.  507; 
JL  C.  Works  v.  Schad,  17  X.  Y.  S.  R.  505 ;  McAllaster  v. 
Bailey,  127  N.  Y.  583 ;  Murray  v.  Barling,  10  Johns.  172 ; 
Cornstock  v.  flier,  73  N.  Y.  269 ;  Casper  v.  Wallace,  18  J.  & 
S.  147 ;  Hynes  v.  Patterson,  95  N.  Y.  1 ;  Clark  v.  Miller, 
37  X.  Y.  S.  R.  345  ;  Mayer  v.  Kilpatrick,  7  Misc.  Rep.  689 ; 
Code  Civ.  Pro.  §§  2895,  3026,  3343 ;  Thompson  v.  Yroman, 
66  Hun,  245 ;  Segelken  v.  Meyer,  94  N.  Y.  473 ;  People  v. 
Civille,  44  Hun,  497;  Penal  Code,  §  528  ;  Allen  v.  Allen,  52 
Hun,  398 ;  Obregon  v.  Be  Mier,  52  How.  Pr.  356 ;  Roberts 
v.  Prosser,  53  X.  Y.  260 ;  Roeber  v.  Dawson,  22  Abb.  [X. 
C]  73  ;  Pease  v.  Howard,  14  Johns.  479 ;  Miller  v.  Brink- 
erhoff,  4  Den.  118;  Skinnion  v.  Kelley,  18  N.  Y.  355.) 
The  demurrer  was  improperly  sustained  for  the  reason  that 
the  matters  alleged  in  the  answer  were  properly  there  in  miti- 
75 
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gation  of  damages,  if  not  a3  a  justification  of  the  arrest.  (Code 
Civ.  Pro.  §  636;  Bradner  v.  Faulkmr,  93  K  Y.  515; 
Suffer  v.  Schaeffer,  3  K  Y.  S.  E.  796 ;  Sherman  v.  KorU 
right,  52  Barb.  267 ;  Yates  v.  JIT.  T.  C  <&  H.  R.  R.  R.  Co., 
67  N.  Y.  100 ;  Cunningham  v.  Wright,  28  Hun,  178 ;  Zoomit 
v.  Render,  41  Hun,  268.) 

John  W.  Lyon  for  respondent.  An  order  of  arrest  not 
having  been  granted  and  executed,  the  execution  issued 
against  the  person  was  void.  (Code  Civ.  Pro.  §§  2895, 3026; 
Segdken  v.  Meyer,  94  N.  Y.  484 ;  Donovan  v.  Cornell,  8 
Civ.  Pro.'  Rep.  283.)  The  action  brought  by  the  defendant 
against  the  plaintiff  most  clearly  falls  within  subdivision  third 
and  not  first  or  second  of  section  2895  of  the  Code  of  Civil 
Procedure.  {Segelken  v.  Meyer,  94  N.  Y.  484 ;  Oreentree  v. 
Rosenstock,  61  N.  Y.  583;  Prouty  v.  Swift,  51  N.  Y.  594; 

Wood  v.  Henry,  40  N.  Y.  124 ;  Laverty  v.  Snetheti,  68  N. 
Y.  522  ;  Comley  v.  Dazian,  114  N.  Y.  161 ;  Rosenberg  v. 
Block,  17  J.  &  S.  488  ;  Monks  v.  Bruce,  24  X.  Y.  S.  R.  736; 

Cohn  v.  Beckhardt,  63  Hun,  333 ;  Selye  v.  Zimmer,  40  N". 
Y.  S.  R.  604;  ^lufe'n,  v.  Rawdon,  44  K  Y.  63;  13  Daly, 
339.)  There  can  be  no  question  but  that  the  matter  was 
properly  before  the  court  upon  demurrer.  (Code  Civ.  Pro. 
§  494.) 

Bartlett,  J.  The  plaintiff  assigned  to  the  defendant  by 
an  instrument  in  writing  the  wages  or  salary  due  him  from 
the  New  York,  Lake  Erie  and  Western  Railroad  Company 
(in  whose  employ  he  then  was),  for  the  month  of  December, 
1886,  constituting  him  his  attorney  to  collect  and  receipt  for  it. 

Then  followed  a  covenant  that  if  the  plaintiff  should  at  any 
time  draw  or  receive  the  wages  or  salary  so  assigned  he  would 
receive  the  same  "  solely  as  the  servant  of  said  George  J. 
Hubbard,  and  that  I  will  bring  and  transport  the  same  imme- 
diately to  said  George  J.  Hubbard  and  deliver  it  to  him,"  etc. 

The  plaintiff  did  collect  the  amount  due  from  the  company, 
and  on  demand  failed  to  pay  same  to  defendant. 
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Thereupon  the  defendant  sued  the  plaintiff  in  Justice's 
Court,  charging  him  with  conversion  of  the  amount  so 
collected. 

The  plaintiff,  as  defendant  in  that  action,  failed  to  defend, 
judgment  was  entered  against  him  for  the  amount  claimed, 
And  an  execution  against  his  person  issued  thereon. 

The  body  of  plaintiff  herein  was  taken  on  the  execution 
and  thereupon  he  paid  the  judgment  and  brought  this  action 
for  false  imprisonment. 

The  only  question  presented  on  this  appeal  is  whether  the 
body  execution  issued  in  Justice's  Court  was  regular. 

The  Code  of  Civil  Procedure,  section  3026,  provides  that  if 
the  judgment  is  recovered  against  a  male  person  in  either  of 
the  actions  specified  in  subdivision  first  or  second  of*  section 
2895 ;  or  if  an  order  of  arrest  was  granted  and  was  executed,, 
in  a  case  specified  in  subdivision  third  of  that  section,  an 
execution  against  the  person  must  issue  if  sufficient  personal 
property  cannot  be  found  to  satisfy  the  judgment.  • 

As  already  stated,  the  action  in  Justice's  Court  was  for  con- 
version and  within  the  second  subdivision  of  section  2895  of 
the  Code  of  Civil  Procedure,  if  the  act  of  the  plaintiff  in  this 
action  in  failing  to  pay  over  the  money  collected  by  him  was, 
as  matter  of  law,  conversion. 

The  plaintiff's  counsel  rests  his  demurrer  upon  the  conten- 
tion that  the  plaintiff  was  acting  merely  as  the  agent  of  the 
defendant  in  collecting  the  money,  and  that  his  failure  to  pay 
over  created  a  debt  due  from  plaintiff  to  defendant,  and  that 
his  case  was  within  the  third  subdivision  of  section  2895,  that 
is,  an  action  to  recover  money  from  a  person  acting  in  a  fidu- 
ciary capacity,  and  as  no  order  of  arrest  was  granted,  or 
executed,  a  body  execution  was  unauthorized. 

We  are  unable  to  agree  with  the  courts  below  that  this  con- 
tention is  sound. 

The  language  of  the  contract  of  assignment,  already  quoted, 
is  perfectly  clear  and  shows  that  the  defendant  in  the  action 
in  Justice's  Court  was  acting  solely  as  the  servant  of  the 
defendant  in  this  action,  and  it  was  his  duty  to  have  immedi- 
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ately  carried  the  money  or  check  to  his  assignee,  and  not  doing 
so  he  became  liable  for  conversion  upon  failure  to  pay  over 
on  demand. 

The  body  execution  was  properly  issued  and  constitutes  a 
defense  to  this  action  if  duly  proved  at  the  trial. 

The  judgment  appealed  from  should  be  reversed  and  the 
demurrer  overruled,  with  costs  to  the  defendant  in  all  the 
courts. 

All  concur. 

Judgment  reversed. 


Mary  Menneiley,  Appellant,  v.  The  Employers'  Liability 
Assurance  Corporation  (Limited),  Respondent. 

1 .  Accident  Insurance — Breathing  Illuminating  Gas.  The  excep- 
tion, in  an  accident  insurance  policy,  of  death  or  disablement  "arising 
from  anything  accidentally  taken,  administered  or  inhaled,  contact  of 
poisonous  substances,  inhaling  gas,  or  any  surgical  operation  or  exhaus- 
tion consequent  thereon,"  does  not  exempt  the  insurer  from  liability 
where  the  death  of  the  insured  is  caused  by  his  involuntarily  and  acci- 
dentally breathing  illuminating  gas  which  had  accidentally  escaped  into 
the  room  where  he  was  deeping  at  the  time  of  his  death. 

2.  "  Inhaling  Gas."  The  words  "  inhaling  gas,"  in  the  above  connec- 
tion, refer  to  a  voluntary,  intelligent  and  conscious  act  on  the  part  of  the 
insured,  and  also  have  reference  to  medical  or  surgical  treatment,  or 
suicidal  purpose. 

3.  "Anything  Accidentally  Taken,  Administered  ok  Inhaled. * 
The  words  "  anything  accidentally  .taken,  administered  or  inhaled,"  in  the 
above  connection,  apply  only  to  cases  where  something  has  been  volun- 
tarily and  intentionally,  although  mistakenly,  token,  administered  or 
inhaled,  and  do  not  exempt  the  insurer  from  liability  for  death  caused  bv 
involuntarily  and  accidentally  breathing  escaped  illuminating  gas. 

4.  "  External  and  Visible  Marks."  The  exception,  in  an  accident 
insurance  policy,  of  death  or  disablement  "  from  accidents  that  shall  bear 
no  external  and  visible  marks,"  means  that  the  policy  is  to  cover  only 
such  injury  as  can  be  shown  by  external  and  visible  evidence  to  have  been 
accidental,  and  does  not  exempt  the  insurer  from  liability  in  the  case 
of  a  death  caused  by  involuntarily  and  accidentally  breathing  illuminating 
gas  which  had  accidentally  escaped  into  the  deceased's  sleeping  room, 
when,  although  there  were  no  visible  marks  of  the  accident  upon  the 
body,  it  appears  that  upon  entering  the  room  it  was  perceived  to  be 
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full  of  gas,  and  that  gas  was  then  escaping* therein  ;  that  an  inspection 
of  the  body  showed  life  to  be  extinct;  and  that,  when  artificial  respira- 
tion was  produced,  illuminating  gas  emanated  from  the  body. 

Paul  v.  Trawler*  Ins.  Co.  (112  N.  Y.  472),  followed. 

Menneiley  v.  E.  L.  A.  Co.  (72  Hun,  477),  reversed. 

(Argued  February  20,  1896;  decided  March  3,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
October  27,  1893,  which  denied  a  motion  for  judgment  on  a 
verdict  in  favor  of  plaintiff,  directed  by  the  court  at  Circuit 
subject  to  the  opinion  of  the  General  Term,  and  directed 
judgment  in  favor  of  defendant  dismissing  the  complaint. 

The  facts  in  this  case  were  agreed  upon  by  the  parties,  and 
were  as  follows:  "That  on  the  12th  day  of  October,  1891, 
during  the  continuance  of  the  said  policy  of  insurance,  Samuel 
D.  W.  Menneiley,  the  person  mentioned  in  the  complaint  as  the 
person  insured  in  and  by  said  policy  of  insurance,  died  ;  that 
at  the  time  of  his  death  he  was  stopping  as  a  guest  at  the 
Millard  Hotel,  in  Omaha,'  'Nebraska  ;  that  he  went  to  his 
room  in  said  hotel  on  the  night  of  the  said  12th  day  of  Octo- 
ber, 1891,  and  at  some  time  after  he  went  to  his  room  the 
illuminating  gas  therein  accidentally  escaped  into  his  room ; 
that  early  in  the  morning  of  the  13th  day  of  October,  1891, 
the  said  Menneiley  was  found  dead  in  his  bed,  his  room  being 
tightly  closed  on  the  inside  and  filled  with  such  illuminating 
gas ;  that  the  death  of  said  Menneiley  was  occasioned  by  acci- 
dental means  and  arose  from  and  was  caused  by  his  involun- 
tarily and  accidentally  breathing  into  his  lungs  the  said 
illuminating  gas,  which  had  so  accidentally  escaped  into  such 
room,  the  escape  of  said  gas  being  immediately  discoverable 
upon  entering  said  room,  in  consequence  of  which  inspiration 
of  said  gas  he  died  the  same  night  of  asphyxia ;  that  the  acci- 
dent from  which  said  Menneiley  died  caused  no  external  and 
visible  marks,  and  the  body  of  said  Menneiley  bore  no  external 
and  visible  marks  of  the  accident  on  account  of  which  he 
died,  unless  the  facts  that  illuminating  gas  emanated  from  his 
body  when  artificial  respiration  was  produced  to  the  percep- 
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tion  of  the  person  producing  such  artificial  respiration ;  that 
the  room  on  entering  the  same  was  easily  perceived  to  be  full 
of  illuminating  gas,  and  that  the  gas  was  then  escaping  therein 
and  that  inspection  of  the  body  showed  life  to  be  extinct,  be 
held  or  found  to  constitute  such  external  and  visible  marks 
within  the  meaning  of  the  term  '  external  and  visible  marks ' 
contained  in  the  policy.  The  defendant  does  not  admit  that 
such  facts  constitute  '  external  and  visible  marks '  within  the 
meaning  of  the  term  '  external  and  visible  marks '  contained 
in  the  policy ;  the  plaintiff  claims  that  they  do ;  that  the 
plaintiff  herein  gave  immediate  notice  of  said  accident,  with 
full  particulars  thereof,  in  writing,  to  the  United  States  man- 
agers of  the  defendant  at  Boston,  and  prior  to  the  commence- 
ment of  this  action  furnished  them  with  full  proof  and  evi- 
dence thereof ;  that  on  the  27th  day  of  January,  1892,  plain- 
tiff duly  demanded  of  the  defendant  payment  of  said  policy, 
but  that  the  defendant  refused  to  pay  the  plaintiff  any  amount 
on  said  policy,  claiming  that  said  policy  did  not  insure  against 
such  a  risk  as  that  which  caused  the  death  of  the  insured. 
This  action  was  commenced  February  11th,  1892." 

William  Nathaniel  Cogswell  for  appellant.  The  clause 
exempting  the  company  from  liability  in  case  the  accident 
arose  from  inhaling  gas  does  not  apply  to  such  a  case  as  this. 
{Paul  v.  T.  Ins.  Co.,  112  K  Y.  472.)  The  clause  exempting 
the  company  from  liability  against  death  or  disablement  aris- 
ing from  anything  accidentally  taken,  administered  or  inhaled 
does  not  apply  to  such  a  case  as  this.  (P.  L.  Ins.  Co.  v. 
Martin,  32  Md.  310 ;  Barry  v.  U.  S.  M.  A.  Ins.  Co.,  23 
Fed.  Rep.  712 ;  Bacon  v.  U.  S.  M.  Accident  Association,  123 
N.  Y.  304 ;  Pickett  v.  P.  31.  L.  Ins.  Co.,  144  Penn.  St.  79.) 
The  clause  in  the  policy  as  to  external  and  visible  marks  does 
not  discharge  the  defendant  from  liability.  ( U.  S.  M.  A. 
Assn.  v.  Barry,  131  U.  S.  100.) 

W.  A.  Sutherland  for  respondent.  The  defendant's  policy 
has  successfully    attempted  to  stipulate  against  liability  in 
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cases  like  the  one  at  bar.     {Richardson  v.  Travelers'  Ins.  Co., 
46  Fed.  Rep.  843.) 

Martin,  J.  This  action  is  upon  a  policy  or  contract  of 
insurance  issued  by  the  defendant  to  Samuel  D.  W.  Menneiley, 
by  which,  in  case  of  his  death  from  any  accident,  within  the 
provisions  of  the  policy,  the  defendant  agreed  within  three 
months  thereafter  to  pay  to  the  plaintiff  the  sum  of  $5,000. 

The  conditions  contained  in  the  policy,  so  far  as  applicable 
to  the  questions  involved  in  this  case,  are  as  follows :  "  This 
policy  does  not  insure  against  death  or  disablement  *  *  * 
from  accidents  that  shall  bear  no  external  and  visible  marks 
*  *  #  ,  nor  against  death  or  disablement  arising  from  any- 
thing accidentally  taken,  administered  or  inhaled,  contact  of 
poisonous  substances,  inhaling  gas,  or  any  surgical  operation 
or  exhaustion  consequent  thereon."  The  General  Term  held 
that  the  clause  in  the  policy  which  provides  that  it  does  not 
insure  against  death  or  disablement  arising  from  anything  acci- 
dentally taken,  administered  or  inhaled,  described  an  act  that 
was  not  voluntary  and  intelligent,  but  accidental,  and  that  the 
admitted  facts  bring  this  case  within  that  exception.  That 
court  also  held  that  the  facts  did  not  establish  a  case  within  the 
exception  as  to  inhaling  gas,  citing  the  decision  of  Paul  v. 
Travelers  Insurance  Company  (112  N".  Y.  472).  Thus,  the 
sole  ground  upon  which  judgment  was  directed  for  the  defend- 
ant was  that  it  was  not  liable  because  the  cause  of  the  death 
of  the  insured  was  within  the  exception  in  the  policy  as  to 
death  arising  from  anything  accidentally  taken,  administered  or 
inhaled.  Moreover,  the  respondent  admits  that  in  this  state, 
under  the  authority  of  the  Paxil  case  the  words  "  inhaling  gas," 
contained  in  the  policy,  when  read  in  the  light  of  the  context, 
apply  only  to  cases  where  gas  is  inhaled  intentionally,  volun- 
tarily and  consciously,  and  that  under  the  decision  in  that  case 
the  judgment  of  the  General  Term  cannot  be  upheld  on  the 
theory  that  that  provision  exempted  the  defendant  from  lia- 
bility under  its  policy.  In  the  Paul  case,  Judge  Gray  in 
delivering  the  opinion  of  the  court  said  :  "  But  in  expressing 
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its  intention  not  to  be  liable  for  death  '  from  inhaling  of  gas,' 
the  company  can  only  be  understood  to  mean  a  volnntary  and 
intelligent  act  by  the  insured,  and  not.  an  involuntary  and 
unconscious  act.  Bead  in  that  Sense  and  in  the  light  of  the 
context,  these  words  must  be  interpreted  as  having  reference  to 
medical  or  surgical  treatment,  in  which,  ex  vi  temnini^  would 
be  included  the  dentist's  work,  or  to  a  suicidal  purpose. 
Of  course  the  deceased  must  have,  in  a  certain  sense,  inhaled 
gas  ;  but,  in  view  of  the  finding  that  the  death  was  caused  by 
accidental  means  the  proper  meaning  of  words  compels,  as 
does  the  logic  of  the  thing,  the  conclusion  that  there  was  not 
that  voluntary  or  conscious  act,  necessarily  involved  in  the 
process  of  inhaling."  In  that  case  it  was  distinctly  held  that 
the  defendant  was  not  exempt  from  liability  under  such  a 
provision  wher-e  the  death  of  the  insured  was  caused  by  the 
accidental  inhaling  of  illuminating  gas.  The  facts  in  that 
case  were  so  nearly  like  those  in  the  case  at  bar  that  no  dis- 
tinction between  them  exists.  The  Paul  case  was  referred  to 
in  Bacon  v.  U.  S.  Mutual  Accident  Assn.  (123  N.  T.  304. 
308),  and  its  doctrine  expressly  recognized  as  correct.  It  was 
also  followed  in  Pickett  v.  Pacific  M.  L.  Co.  (144  Penn.  St. 
79,  91).  It  follows  that  the  judgment  appealed  from  cannot 
be  sustained  upon  the  ground  that  the  clause  in  the  policy 
excepting  death  from  inhaling  gas  from  its  pro  visions  exempts 
the  defendant  from  liability  in  this  case. 

The  respondent,  however,  urges  that  upon  the  admitted  facts, 
the  General  Term  properly  held  that  the  provision  with  refer- 
ence to  "anything  accidentally  taken,  administered  or  inhaled," 
exempted  the  company  from  any  liability  whatever  under  its 
policy.  We  think  otherwise.  That  provision  in  the  policy 
clearly  implies  voluntary  action  on  the  part  of  the  insured  or 
some  other  person.  The  insured  must  take  or  inhale  or  another 
must  administer.  The  manifest  purpose  of  the  provision  is  to 
exempt  the  insurer  from  liability  where  the  insured  has  volun- 
tarily and  consciously,  but  accidentally,  taken  or  inhaled,  or 
something  has  been  voluntarily  administered  which  was  injur- 
ious or  destructive  of  life.     We  think  that  the  particular  acci- 
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dents  intended  to  be  excepted  by  that  provision  are  the  acci- 
dental taking  or  inhaling  into  the  system  of  some  injurious  or 
destructive  agency  under  the  mistaken  belief  that  it  was  bene- 
ficial, or,  at  least,  harmless.  That  is  made  more  apparent  by 
that  portion  of  the  provision  which  relates  to  something 
"  administered,"  as  it  cannot  be  reasonably  construed  as  refer- 
ring to  a  thing  involuntarily  and  unconsciously  administered. 
Indeed,  it  is  quite  difficult  to  understand  how  a  thing  could  be 
involuntarily  and  unconsciously  administered.  Coupled 
together  as  these  provisions  are,  the  same  rule  of  construction 
must  be  applied  to  that  portion  which  relates  to  something 
accidentally  inhaled  as  applies  to  the  portion  which  relates  to 
a  substance  accidentally  taken  or  accidentally  administered. 
All  the  cases  thus  provided  for  plainly  involve  voluntary  and 
conscious  action  on  the  part  of  the  insured  or  some  other 
person.  The  leading  and  controlling  idea  in  this  provision  is 
the  performance  of  a  voluntary  act  which  accidentally  causes 
the  death  or  injury  of  the  insured.  That  a  proper  construc- 
tion of  the  policy  requires  us  to  hold  that  it  applies  only  to 
cases  where  something  has  been  voluntarily  and  intentionally, 
although  mistakenly  taken,  administered  or  inhaled,  there  can, 
we  think,  be  but  little  doubt.  As  thus  construed,  this  provis- 
ion manifestly  did  not  exempt  the  defendant  from  liability  in 
this  case,  as  it  was  admitted  that  the  death  of  the  insured  was 
occasioned  by  accidental  means,  and  was  caused  by  involun- 
tarily and  accidentally  breathing  illuminating  gas  which  had 
escaped  into  the  room  where  lie  was  sleeping  at  the  time  of 
his  death.  The  argument  that  the  provision  as  to  inhaling 
gas  has  been  given  the  same  effect  as  i6  now  given  to  the  other 
and  more  general  one,  and  that  such  could  not  have  been 
their  purpose,  has  little  force.  The  inhaling  of  ga6  having 
"been  specially  provided  for  when  taken  for  surgical  and  like 
purposes,  it  is  only  when  it  is  inhaled  for  some  other  purpose, 
or  under  other  circumstances,  that  the  general  provision 
applies.  The  special  provision  is  applicable  when  gas  is 
inhaled  for  surgical  and  like  purposes ;  the  general  provision 
applies  when  it  is  inhaled  for  other  purposes.     Applying  to 
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the  construction  of  this  policy  the  principles  stated  in  the 
opinion  in  the  Pavl  case,  it  is  obvious  that  the  construction  we 
have  placed  upon  the  policy  is  the  proper  and  correct  one. 

The  only  remaining  question  relates  to  the  provision  which 
declares  that  the  policy  "  does  not  insure  against  death  or  dis- 
ablement *  *  *  from  accidents  that  shall  bear  no  exter- 
nal and  visible  marks."  It  is  somewhat  difficult  to  understand 
precisely  what  was  intended  by  this  clause  of  the  policy.  We 
are,  however,  of  the  opiuion  that  the  language  employed, 
when  fairly  construed,  indicates  that  its  purpose  was  to  pro- 
vide that  a  case  of  death  or  injury  should  not  be  regarded  as 
within  the  policy,  unless  there  was  some  external  or  visible 
evidence  which  indicated  that  it  was  accidental.  In  other 
words,  that  only  such  injury  as  could  be  shown  by  external 
and  visible  evidence  to  have  been  accidental  should  be 
regarded  as  within  the  policy.  In  this  ca6e  it  is  admitted 
that  the  decedent's  death  was  occasioned  by  his  involuntarily 
and  accidentally  breathing  illuminating  gas,  which  had  acci- 
dentally escaped  into  his  room ;  that  there  were  no  visible 
marks  of  the  accident  upon  the  body  of  the  deceased,  but 
when  artificial  respiration  was  produced  illuminating  gas 
emanated  therefrom  to  the  perception  of  the  person  producing 
such  artificial  respiration  ;  that  upon  entering  the  room  it  was 
perceived  to  be  full  of  gas,  and  that  gas  was  then  escaping 
therein,  and  that  an  inspection  of  the  body  showed  life  to  be 
extinct.  We  think  this  admission  furnishes  sufficient  evidence 
of  an  external  and  visible  character  that  the  death  of  the 
decedent  was  accidental  to  exclude  it  from  this  exception  in 
the  policy,  and  hence  that  it  was  one  of  the  accidents  against 
which  the  defendant  intended  to  insure.  The  respondent 
discusses  this  question  upon  the  theory  that  this  clause  in  the 
policy  should  be  construed  as  though  it  read  "  from  accident 
where  there  sli4ll  be  no  extenjal  and  visible  marks  upon  the 
body  of  the  deceased."  A  fair  construction  of  the  language 
does  not,  we  think,  justify  the  conclusion  that  such  was  its 
intent  and  purpose ;  but  that  the  more  reasonable  construc- 
tion is  that  which  has  already  been  suggested. 
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If  wo  are  correct  in  these  conclusions  it  follows  that  the 
judgment  of  the  General  Term  should  be  reversed,  and  the 
judgment  upon  the  verdict  directed  for  the  plaintiff  should 
be  affirmed,  with  costs  to  the  plaintiff  in  all  the  courts. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting,  and 
Haight,  J.,  not  sitting. 

Judgment  accordingly. 


Ferdinand  W.  Geiler,  Appellant,  v.  Frederick  M.  Little- 
field  et  al.,  Respondents. 

1.  ESTOPPEL.  Equity  will  not  make  an  estoppel  work  any  further  than 
is  reasonably  and  fairly  within  the  intendment  of  the  parties. 

2.  Creditor's  Action  —  Estoppel  as  to  Portion  of  Property. 
When  a  judgment  creditor  sues  to  set  aside  as  fraudulent  a  conveyance 
made  by  the  judgment  debtor  of  two  separate  parcels  of  real  estate,  a 
waiver  or  estoppel  as  to  one  parcel  will  not,  where  the  circumstances  ren- 
der an  extension  thereof  inequitable,  operate  to  prevent  the  maintenance 
of  the  action  as  against  the  other  parcel. 

Geiler  v.  Littlefield  (4  Misc.  Rep.  152),  reversed. 

(Argued  January  30,  1896;  decided  March  3,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  5,  1893,  which  affirmed  a 
judgment  in  favor  of  defendants  dismissing  the  complaint 
upon  the  merits,  entered  upon  a  decision  of  the  court  on  trial 
at  an  equity  term. 

The  facts  are  stated  in  the  opinion. 

Edward  J.  McGanney  for  appellant.  There  was  no  estop- 
pel. {Place  v.  Hayward,  117  N.  Y.  487 ;  Galvin  v.  Mayor, 
etc.,  112  N.  Y.  223  ;  McNally  v.  P.  Lis.  Co.,  137  N.  Y.  389 ; 
H.  M.  Co.  v.  Farringtan,  82  N.  Y.  121 ;  N.  Y.  Rubber  Co.  v. 
Bothery,  107  N.  Y.  310 ;  Tyler  v.  Association,  145  Mass.  134 ; 
Wilcox  v.  Howell,  44  K  Y.  402 ;  Lis.  Co.  v.  Wilkinson,  13 
Wall.  222 ;  Dickinson  v.  Colegrove,  100  U.  S.  578,  5S0  ;  White 
v.   Ashton,   51    N.  Y.    280,   287.)     Littlefield    must    show 
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substantial  loss,  injury  or  detriment  to  himself,  or  an  estoppel 
will  not  arise.  (IJaice  M.  Co.  v.  Farrington,  82  X.  Y.  121 ; 
Plumb  v.  C.  Co.  M.  Ins.  Co.,  18  X.  Y.  392;  Armour 
v.  M.  C.  R.  It.  Co.,  65  X.  Y.  Ill;  Muller  v.  Pondir, 
55  X.  Y.  325 ;  Winegar  v.  Fowler,  82  X.  Y.  315 ;  Andrews 
v.  A.  L.  Ins.  Co.,  92  X.  Y.  602;  Spencer  v.  C.  M.  L 
Ins.  Assn.,  142  X.  Y.  505;  Corning  v.  T.  L  <fc  J¥. 
Factory,  44  X.  Y.  596;  Wind  v.  Bank,  39  Mo.  App.  72; 
Ehiler  v.  Brauen,  22  111.  App.  391 ;  Winslow  v.  Cooper, 
104  111.  235 ;  Simpson  v.  Pearson,  31  Ind.  1 ;  Derail  v. 
Moffat,  49  Mich.  125  ;  Earl  v.  Stevens,  57  Yt.  474  ;  Piper 
v.  Gilmer,  49  Maine,  149 ;  Austin  v.  Thompson,  45  X.  H. 
113 ;  Martin  v.  Zellerbach,  38  Cal.  300 ;  Heiser  v.  McGrath, 
52  Penn.  St.  531 ;  Trenton  B.  Co.  v.  Duncan,  86  X.  Y.  221 ; 
Townsend  Bank  v.  Todd,  47  Conn.  190 ;  Finnegan  v.  #w- 
raher,  47  X.  Y.  500 ;  Chirk  v.  Tr<satw,  17  Hun,  488 ;  White  v. 
(7.  Jfl^.  jffani,  64  X.  Y.  322 ;  McMaster  v.  Ins.  Co.  of  N.  A., 
55  X.  Y.  233 ;  Malloney  v.  Horan,  49  X.  Y.  111.)  There  was 
no  election  by  plaintiff  that  would  preclude  him  from  prosecut- 
ing this  action  on  the  ground  that  he  affirmed  the  deed  of 
March  tenth  to  Littlefield.  ( M ills  v.  Parkhurst,  126  X.  Y.  89 ; 
Terry  v.  Munger,  121  X.  Y.  161 ;  Cornihan  v.  Thomson,  111 
Mass.  272 ;  Jones  v.  Carter,  15  M.  &  W.  718 ;  Grimwood  v. 
Moss,  L.  It.  [7  C.  P.]  360 ;  Dinsmore  v.  Duncan,  57  X.  Y. 
580.)  There  was  no  ratification  or  confirmation  by  plaintiff  of 
Littlefield's  title.  (Glenn  v.  Garth,  133  X.  Y.  35 ;  Barnard 
v.  Gantz,  140  X.  Y.  249  ;  King  v.  MaekeUar,  109  X.  Y.  215; 
Kelly  v.  Geer,  101  X.  Y.  664;  Holmes  v.  %ua}  26  X.  Y. 
351 ;  Boermn  v.  Schenck,  41  X.  Y.  191 ;  Boyce  v.  TTatfrffw*, 
73  X.  Y.  598 ;  Hathorne  v.  Hodges,  28  X.  Y.  492 ;  /SratM  v. 
Savin,  141  X.  Y.  324 ;  Faxon  v.  Mason,  76  Hun,  413  ;  Jf/tt* 
v.  Parkhurst,  126  X.  Y.  93 ;  Terry  v.  Munger,  121  X.  Y 
167.)  An  assent  by  a  creditor  which  would  preclude  him 
from  asserting  his  rights  against  property  must  rest  upon 
agreement  and  be  supported  by  a  consideration.  (Man- 
deville  v.  Avery,  124  X.  Y.  376 ;  Hamlin  v.  Sears,  82  X. 
Y.  327;  Seymour  y.  Mintum,  17  Johns.  169,  174;  Purdy 
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v.  R.,  W.  dk  O.  R.  R.  Co.,  125  N.  Y.  209;  Stout  v. 
Stout,  77Ind.  537;  Hays  v.  Heidelberg,  9  Penn.  St.  203; 
Kinney  v.  Kiernan,  49  N.,  Y.  169 ;  Carpenter  v.  Heriot, 
1  Eden,  338;  Morse  v.  Royal,  12  Ves.  355;  Hay- 
dock  v.  Cbo/te,  53  N.  Y.  68 ;  Rapalee  v.  Stewart,  27  K  Y. 
310 ;  £ray  v.  Murray,  3  Johns.  Ch.  188 ;  Cockerel  v.  CAoZ- 
m^y,  1  E.  &  M.  418 ;  Iloghton  v.  Iloghton,  15  Beav.  278, 
299  ;  T^ry  v.  Munger,  121  K  Y.  161.)  There  was  no 
waiver  by  Geiler.  {Ripley  v.  A.  Ins.  Co.,  30  K  Y.  136 ;  O. 
dsL.  C.R.R.  Co.v.  V.&C.R.R.  Cb.,63K  Y.  176;  Wood 
v.  Fleet,  36  K  Y.  512 ;  Power  v.  Athens,  26  Hun,  282 ; 
Easton  v.  Pickersgill,  55  N.  Y.  310 ;  Mayor  v.  iT.  F.  5. 
C'o/w.  Cb.,  8  Misc.  Eep.  65 ;  Maroney  v.  Boyle,  141  U".  Y. 
462.)  The  plaintiff  is  not  legally  bound  to  restore  any 
money  received  under  the  contract  of  May  tenth  after  the 
commencement  of  this  ac.tion  because  of  reasons  already  sug- 
gested. Plaintiff  is  objecting  to  the  application  of  that  con- 
tract and  its  performance  to  a  subject  not  contemplated  or 
included  by  the  parties.  (Kley  v.  Healy,  127  N.  Y.  555 ; 
Guckenheimer  v.  Angevine,  81  N.  Y.  397.)  The  conveyance 
was  fraudulent  and  should  have  been  so  found.  (Royce  v. 
Watrous,  73  N.  Y.  598 ;  Lawrence  v.  Am.  Nat.  Bank,  54  N. 
Y.  436  ;  Cole  v.  Tyler,  65  N.  Y.  78,  79  ;  FUischmann  v.  Stern, 
90  N.  Y.  110 ;  Livingston  v.  M.  K  R.  Co.,  138  N.  Y.  76 ;  Buek 
v.  M.  R.  Co.,  73  Hun,  253 ;  Griffin  v.  MarquardU  21  N.  Y. 
122 ;  Roger  Co.  v.  Fielding,  31  Hun,  274 ;  Starin  v.  Kelly, 
88  K  Y.  423  ;  Seymour  v.  Wilson,  14  N.  Y.  567 ;  Chapman 
v.  Morton,  11  M.  &  W.  531  ;  Coleman  v.  Burr,  93 
N.  Y.  31;  £m?7A  v.  2&i77,  134  N.  Y.  575;  Knapp 
v.  McGowan,  96  N.  Y.  85 ;  Young  v.  Heermans,  66 
N.  Y.  382;  67wfe  v.  Newkirk,  46  X.  Y.  684 ;  tfanrf*  v.  llil- 
dreth,  14  Johns.  493  ;  Billings  v.  Russell,  101  N.  Y.  226  ; 
Loeschigk  v.  jffWtfjr*,  42  N.  Y.  424;  IFforf*/-  v.  i?/Wy,  4  T. 
&  C.  547 ;  In  re  Smith,  95  N.  Y.  516  ;  Sherman  v.  lloag- 
land,  73  Ind.  472  ;  Leavitt  v.  Za  Force,  71  Mo.  353 ;  6Y/t<z*0 
v.  TF^ZcA,  45  Mich.  345  ;  Carter  v.  Carpenter,  7  Bush,  257 ; 
Robinson  v.  Frankel,  85  Tenn.  475 ;  Goshorn  v.  Snodgrass, 
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17  W.  Ya.  717;  Fisher  v.  Herron,  22  Neb.  183;  Gibson,  v. 
Hill,  23  Tex.  77 ;  Marshall  v.  Green,  24  Ark.  410 ;  Price 
v.  Wood,  76  Hun,  321 ;  Heilner  v.  Walsh,  15  J.  &  S.  269 ; 
Green  v.  Roworth,  113  2s.  Y.  467;  Barnard  v.  Ganiz,  140 
N.  Y.  256 ;  Jackson  v.  Brushy  20  Johns.  5  ;  Seward  v.  c/oi£- 
*w,  8  Cow.  449 ;  Fuller  v.  Griffiths,  60  N.  W.  Kep.  247.) 

William  B.  Uornblower  for  respondents.  Plaintiff  is 
estopped  by  his  admissions  of  title  of  defendant  Littlefield  to 
the  One  Hundred  and  Fifth  street  houses  from  disputing  that 
title  in  this  action,  and  as  the  title  to  the  One  Hundred  and 
Twenty-fourth  street  property  is  based  on  the  same  deed  and 
was  a  part  of  the  same  transaction,  he  is  equally  estopped 
from  disputing  the  title  to  that  property  or  its  proceeds. 
(Escolle  v.  Franks,  67  Cal.  137 ;  McGravey  v.  Remson,  54 
Am.  Dec.  194 ;  Greenl.  on  Ev.  §§  207,  208 ;  Bigelow  on  Est 
[5th  ed.]  460.)  Estoppel  by  admission  is  a  branch  of  the 
general  subject  of  estoppel  in  pais.  This  case  comes  within 
the  general  doctrine  of  estoppel  in  pais,  as  well  as  within  the 
special  rules  applicable  to  estoppel  by  admissions.  {Brown  v. 
Bowen,  30  N.  Y.  519  ;  Pickard  v.  Sears,  6  Ad.  &  El.  469 ; 
Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  344 ;  Trustees,  etc.y 
v.  Smith,  118  N.  Y.  634.)  On  the  principle  of  election, 
acquiescence  and  ratification,  it  is  clear  that  the  plaintiff  is 
barred  from  maintaining  this  suit.  (Bigelow  on  Estop,  chap. 
20 ;  Bump  on  Fraud.  Conv.  [3d  ed.]  464,  467 ;  Becker  v. 
Walworth,  45  Ohio  St.  169 ;  Tate  v.  Leggitt,  2  Leigh,  84 ; 
Lane  v.  Lutz,  1  Keyes,  203 ;  Jenness  v.  Berry,  17  N.  H. 
549 ;  Morris  v.  Rexford,  18  N.  Y.  552 ;  MoUer  v.  Tuska, 
87  N.  Y.  166,  169;  Rodermundw.  Clark,  46  N.  Y.  354; 
22  Abb.  [N.  0.]  270;  Wile  v.  Brownstein,  35  Hun,  68; 
Blessey  v.  Kearny,  24  La.  Ann.  289 ;  ±*.,  etc.%  Co.  v.  Howard^ 
13  How.  [U.  S.]  307;  14  How.  [U.  S.]  157.)  There  was  no 
evidence  of  fraud  in  the  conveyance  to  Mr.  Littlefield.  (Trag- 
man  v.  Littlefield,  18  N.  Y.  Supp.  583.) 

Haight,  J.     This  action  was  brought  by  the  plaintiff  as  a 
judgment  creditor  of  one  Diedrich  Tragman,  to  have  a  certain 
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conveyance  by  Tragman  to  the  defendant  Frederick  M.  Little- 
field  adjudged  to  have  been  made  in  fraud  of  the  rights  of 
creditors,  etc. 

On  the  10th  day  of  March,  1890,  Tragman  was  the  owner 
of  certain  property  known  as  210  and  212  West  105th  street, 
and  57  and  59  West  124th  street  in  the  city  of  New  York,  and 
on  that  day  together  with  his  wife  conveyed  the  same  to  the 
defendant  Littlefield  for  the  consideration  as  expressed  in  the 
deed  of  five  hundred  dollars.  On  the  105th  street  lots  there 
were  two  five-story  unfinished  double  flats  in  process  of  erec- 
tion, requiring  for  the  purpose  of  their  completion  an 
expenditure  of  about  six  thousand  dollars.  On  the  124th 
street  lots  there  had  teen  erected  two  five-story  flats  which 
were  substantially  completed  and  partially  occupied  by  tenants. 
On  the  28th  of  March,  1890,  Littlefield  sold  to  one  Maria  E. 
Servoss  the  two  124th  street  lots  for  the  sum  of  seventy-four 
thousand  dollars,  out  of  which  he  paid  the  liens  existing 
against  the  premises,  and  had  a  surplus  left  in  his  hands  of 
about  the  sum  of  five  thousand  dollars.  At  the  time  of  the 
conveyance  by  Tragman  to  Littlefield,  Tragman  had  a  con- 
tract with  the  plaintiff  to  paint  the  buildings  on  105th  street, 
which  contract  was  indorsed  over  to  Littlefield  and  accepted 
by  him.  Thereafter,  and  on  the  10th  day  of  May,  1890,  the 
plaintiff  and  defendant  Littlefield  entered  into  a  new  contract 
for  painting  the  buildings  at  a  price  agreed  upon  of  seven 
hundred  and  twenty-five  dollars,  which  contract  was  drawn 
by  the  plaintiff's  attorney,  and  in  the  specifications  attached 
thereto  the  property  is  described  as  that  belonging  to  Little- 
field. At  the  time  of  making  this  contract  plaintiff  knew  of 
the  transfer  of  the  property  by  Tragman  to  Littlefield,  he  had 
attended  the  meeting  of  the  creditors  of  Tragman,  had  become 
informed  of  his  financial  standing  and  of  his  purpose  in  mak- 
ing the  conveyance.  His  own  claim  had  then  been  reduced 
to  judgment,  and  was  in  the  hands  of  his  attorney  for  the  pur- 
pose of  collection,  and  this  action  was  brought  on  the  21st  day 
of  May  thereafter.  On  the  13th  day  of  June  the  defendant 
wrote  the  plaintiff  the  following  letter :  "  Dear  Sir :  My  clerk 
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advisee  me  that  you  called  yesterday  during  my  absence  from 
tho  office,  and  that  you  advised  that  you  were  ready  to  carry 
out  your  contract.  As  I  advised  you  the  other  day  I  cer- 
tainly shall  have  to  carry  out  mine,  and  I  shall  be  pleased  to 
do  so.  Regretting,  however,  that  you  feel  obliged  to  insti- 
tute proceedings  against  me  after  the  very  full  explanation  I 
gave  you  of  all  matters  concerning  the  105th  and  124th  street 
properties.  Please  push  your  work  as  rapidly  as  possible  and 
oblige."  Thereupon  the  plaintiff  commenced  his  work  on  the 
contract,  painted  the  buildings  on  105th  street,  and  was  paid 
therefor  by  the  defendant  Littlefield. 

The  trial  court  found,  as  conclusions  of  law,  that  the  plain- 
tiff Geiler  is  estopped,  by  his  admission  of  the  defendant 
Littlefield's  title,  from  maintaining  this  action ;  that  the  defend- 
ant Littlefield  was  bound  to  perform  his  contract  with  the 
plaintiff,  and  that  the  plaintiff  cannot  affirm  the  deed  of  Trag- 
man  to  Littlefield  in  part  and  disaffirm  it  in  part. 

We  are  not  satisfied  that  there  was  any  estoppel  in  this  case. 
Tragman  had  a  contract  with  the  plaintiff  to  paint  the  105th 
street  housesA  He  had  performed  some  part  of  the  contract 
when  the  transfer  was  made  to  Littlefield.  At  that  time  the 
contract  was  also  transferred  to  Littlefield,  who  accepted  it. 
Littlefield  knew  all  of  the  facts  connected  with  the  transfer  to 
him,  and  as  to  whether  the  deed  was  made  for  the  purpose  of 
hindering,  delaying  and  defrauding  creditors.  Knowing  all 
of  the  facts,  he  entered  into  a  new  contract  with  the  plaintiff 
to  paint  the  buildings  upon  the  same  terms  embraced  in  the 
first  contract,  less  the  amount  already  earned  thereon.  The 
only  purpose  of  the  new  contract  that  is  apparent  was  to 
relieve  himself  from  personal  liability  for  the  amount  that  had 
been  earned  upon  the  first  contract.  The  buildings  were 
uncompleted,  and,  in  order  to  make  them  of  use  and  produce 
an  income,  they  had  to  be  completed  and  painted.  It  is  not 
apparent  that  Littlefield  was  misled  by  the  contract,  or  that  he 
would  not  have  had  the  buildings  painted  by  others  if  the 
plaintiff  had  refused  to  perform  his  contract.  He  paid  the 
plaintiff  for  the  painting  it  is  true,  and  if  his  deed  should  now 
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be  declared  fraudulent  he  might  suffer  to  the  extent  of  the 
amount  so  paid.  But  if  he  acted  in  good  faith  in  the  matter, 
and  the  court  should  so  find,  it,  in  the  exercise  of  its  equity 
powers,  could  protect  him  by  requiring  the  amount  so  paid  to 
be  refunded  out  of  any  sale  that  might  be  decreed. 

But  should  we  assume  that  there  was  an  equitable  estoppel, 
such  estoppel  would  be  based  upon  the  principles  of  equity  and 
its  principles  should  be  invoked  only  so  far  as  the  rules  of  equity 
require.  It  was  recognized  and  applied  by  the  trial  court  to 
the  105th  street  property,  but  should  it  have  been  to  the 
121th  street  property?  It  is  true  that  the  two  properties, 
were  embraced  in  the  same  deed,  and  the  respondent  urges 
with  much  force  that  the  deed  was  either  voidable  in  toto  or 
valid  as  a  whole  against  creditors ;  that  the  plaintiff  cannot 
affirm  the  deed  in  part  and  disaffirm  it  as  to  the  remainder. 
This  may  be  conceded  to  be  the  general  rule,  but  in  this  case 
we  have  several  distinguishing  features  tfhich,  to  our  minds* 
render  it  exceptional.  The  property  embraced  in  the  deed 
consists  of  separate,  distinct  parcels  of  real  estate  located  in 
different  sections  of  the  .city,  and  the  contract  for  the  paint- 
ing was  a  separate,  independent  transaction  and  had  reference 
to  the  105th  street  property  only.  The  estoppel,  if  any,  arises; 
out  of  the  payment  for  the  painting  and  is  based  upon  the 
theory  that  it  would  be  unjust  to  permit  the  plaintiff  to  6et. 
aside  tho  conveyance  to  Littlefield  after  the  premises  had 
been  improved  and  the  plaintiff  paid  by  Littlefield  for  such 
improvement.  The  claim  for  which  the  plaintiff  has  procured 
this  judgment  was  for  work  done  by  him  in  the  construction, 
of  the  124th  street  buildings,  and  one  of  the  elements  of  fraud 
charged  by  him  consisted  in  procuring  him  to  withhold  the 
filing  of  his  lien  against  those  buildings  for  the  amount  of  hi& 
claim,  under  promise  of  immediate  payment,  until  after  the. 
transfer  had  been  made  to  Littlefield. 

Assuming  that  the  plaintiff  possessed  a  good  cause  of  action 
and  was  entitled  to  the  equitable  relief  that  the  deed  should 
be  declared  void  as  being  in  fraud  of  his  rights  as  a  creditor, 
77 
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the  question  is  whether,  by  any  act  or  conduct  of  his,  the  right 
to  such  relief  is  impaired,  and,  if  so,  to  what  extent.  The 
object  of  the  action  is  to  obtain  satisfaction  of  his  judgment 
out  of  the  property,  not  necessarily  by  sale  of  the  whole,  for 
it  may  be  that  one  parcel  may  be  sufficient  to  satisfy  his 
<claim.  If  so,  his  right  to  equitable  relief  must  necessarily  be 
restricted  to  a  sale  of  but  one  parcel.  An  express  or  implied 
waiver  of  his  right  to  sell  one  of  the  parcels  does  not  neces- 
sarily operate  as  a  forfeiture  of  his  right  to  obtain  satisfaction 
out  of  the  other  parcel.  The  plaintiff  comes  into  a  court  of 
equity  and  prays  for  relief  according  to  the  principles  of 
equity,  and  the  question  always  is  what  is  equity  in  his  par- 
ticular case.  The  court  is  not  bound  by  any  hard  and  fast 
rule,  nor  is  it  warranted  in  violating  any  established  doctrine 
of  equity  in  attempting  to  award  relief  in  a  particular  case. 
But  we  apprehend  no  rule  of  equity  will  be  violated  in  hold- 
ing that  an  estoppel  shall  not  work  any  farther  than  is 
reasonably  and  fairly  within  the  intendment  of  the  parties. 
A  person  is  estopped  only  so  far  as  his  words  or  conduct 
has  influenced  another  party.  (Selden's  Notes,  No.  2,  47.) 
The  defendant  insists  that  because  the  plaintiff  has  benefited 
him  in  respect  to  one  lot,  the  court  should  benefit  him  in 
respect  to  the  other.  We  cannot  perceive  any  equity  or  jus- 
tice in  such  a  rule.  There  can  be  no  doubt  that  the  plaintiff 
might  expressly  release  one  lot,  reserving  his  rights  as  against 
the  other  and  restricting  his  judgment  and  6ale  to  the  latter 
without  throwing  himself  out  of  court,  and,  if  that  be  so,  no 
valid  reason  is  apparent  why  he  should  be  deemed  to  have 
implied  more  by  the  contract  in  question. 

There  would  be  no  necessity  of  invoking  the  doctrine  of 
equitable  estoppel  except  upon  the  assumption  that  the  con- 
veyance is  fraudulent.  So  treating  it,  we  think  the  plaintiff 
may  proceed  against  either  separate  parcel  of  real  estate,  and 
that  a  waiver  or  an  estoppel  as  to  one  parcel  does  not  operate 
as  a  waiver  or  estoppel  as  to  the  other.  As  to  the  124th 
street  property  the  plaintiff  has  never  in  any  manner  recog- 
nized the  validity  of  Littlefield's  title,  and  under  the  circura- 
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stances  presented  it  appears  to  us  that  it  would  be  inequitable 
to  extend  the  principle  of  estoppel  to  this  property. 

The  General  Term,  whilst  agreeing  with  the  trial  court 
that  there  was  an  equitable  estoppel,  appears  to  have  also  been 
of  the  opinion  that  there  was  an  election  of  remedies.  We  do 
not  think  there  was  any  election  of  remedies.  But  if  there 
was  the  contract  of  the  plaintiff  with  the  defendant  Littlefield 
to  paint  the  105th  street  buildings  was  a  separate  independent 
contract  by  itself,  wholly  disconnected  with  the  other  matter 
out  of  which  this  litigation  has  grown,  and  under  no  rule  of 
election  of  remedies  could  the  election  extend  to  property 
other  than  that  embraced  in  that  contract. 

At  the  conclusion  of  the  plaintiff's  evidence  the  defendant's 
counsel  moved  for  a  dismissal  of  the  complaint  upon  the 
ground  that  the  plaintiff  is  estopped  from  maintaining  this 
action  by  reason  of  the  matters  already  considered.  The  trial 
court,  as  we  have  seen,  held  with  the  defendant,  and  the  com- 
plaint was  dismissed.  The  question  of  fraud  has  never  been 
fully  tried.  It  is  only  necessary  for  us  to  now  determine 
whether  there  is  evidence  which  would  support  a  finding  that 
the  transfer  was  fraudulent.  It  appears  that  the  defendant 
Littlefield  entered  into  an  agreement  with  Tragman's  wife  by 
which  he  agreed  to  divide  the  proceeds  of  the  transaction  with 
her,  and  if  the  testimony  of  the  plaintiff  and  Tragman  is  to  be 
taken  as  true,  the  court  certainly  would  be  justified  in  finding 
that  the  transaction  was  within  the  condemnation  of  the 
statute. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  final  award  of  costs. 

All  concur,  except  Vann,  J.,  dissenting. 

Judgment  reversed. 
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The  Hanover  National  Bank  of  the  City  of  New  York, 
Respondent,  v.  The  American  Dock  and  Trust  Company, 
Appellant. 

1.  Negotiable  Warehouse  Certificates  —  Issuance  by  Officer  to 
Himself,  without  Express  Authority  —  Liability  of  Company  to 
Transferee.  If  a  bank  in  good  faith  makes  a  personal  loan  to  an  officer 
of  a  warehouse  company  having  express  authority  to  sign  and  issue  nego- 
tiable warehouse  receipts  or  certificates  for  goods  deposited  by  persons 
other  than  himself,  but  having  no  such  authority  to  sign  or  issue  certifi- 
cates in  his  own  favor,  upon  the  transfer  to  it,  as  collateral  security,  of  a 
warehouse  certificate  issued  and  signed  by  such  officer  in  his  own  favor, 
and  giving  on  its  face  a  purchaser  thereof  such  notice  as  should  put  a  pru- 
dent person  upon  inquiry  in  regard  to  the  officer's  authority,  the  bank,  in 
order  to  maintain  an  action  against  the  company  on  the  certificate,  on  the 
company's  failing  to  produce,  or  pay  the  value  of,  the  goods  mentioned 
therein  and  claiming  that  no  such  goods  had  been  deposited,  must  show 
that  implied  authority  had  been  conferred  upon  the  officer  to  issue  certifi- 
cates to  himself  for  goods  that  he  had  actually  deposited. 

2.  Issuance  of  Warehouse  Certificates — Authority  Implied 
from  Acquiescence.  If  an  officer  of  a  warehouse  company  having 
express  authority  to  issue  negotiable  warehouse  certificates  to  others  for 
goods  deposited,  but  having  no  such  authority  to  issue  certificates  to  him- 
self, does  issue  warehouse  certificates  in  his  own  favor,  to  the  knowledge, 
express  or  implied,  of  the  company's  directors,  their  acquiescence  in  such 
acts,  after  having  had  a  reasonable  time  to  put  an  end  thereto,  will  permit 
the  inference  that  the  act  of  certifying  in  his  own  favor  was  within  the 
officer's  actual  authority,  and  will  estop  the  company  from  denying,  as  to 
purchasers  for  value,  that  the  power  to  so  certify  in  fact  existed. 

3.  Negotiable  Instrument  —  Failure  of  Purchaser  to  Inquire  as 
to  Validity.  One  who  purchases  a  negotiable  instrument  under  circum- 
stances that  throw  upon  him  the  duty  of  making  inquiry  as  to  its  validity, 
assumes  no  greater  risk  by  his  failure  to  inquire  than  the  burden  of  prov- 
ing that  the  facts  which  he  could  have  discovered,  had  he  inquired,  would 
have  protected  him. 

4.  Warehouse  Certificates  —  Liability  of  Company  —  Laches  of 
Directors.  The  ignorance  of  directors  of  a  warehouse  company  that 
one  of  their  officers,  who  had  express  authority  to  issue  negotiable  ware- 
house certificates  to  others  for  goods  deposited,  had  in  as  many  as  five 
instances  issued  warehouse  certificates  in  his  own  favor  on  goods  deposited 
by  him,  on  the  return  of  which  deliveries  had  been  made  by  the  company 
in  the  general  course  of  its  business,  furnishes  no  excuse  to  the  company 
as  against  a  purchaser  for  value  of  a  certificate  subsequently  issued  by 
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that  officer  in  his  own  favor,  for  which  no  goftds  appeared  to  have  been 
deposited,  unless  the  directors  were  reasonably  diligent  in  supervising  the 
method  and  details  of  conducting  the  business  under  their  control. 

5.  Directors  of  Corporation  —  Implied  Knowledge  as  to  Book 
Entrie^.  The  directors  of  a  warehouse  company,  being  charged  with  the 
duty  of  reasonable  inspection  of  its  books  and  reasonable  supervision  df 
the  conduct  of  its  offlcera,  are,  as  to  a  purchaser  for  value  of  one  of  the 
company's  negotiable  warehouse  certificates,  chargeable  with  knowledge 
of  whatever  the  entries  in  the  books  of  the  company,  made  in  the  ordinary 
course  of  its  business,  would  have  disclosed  on  inspection. 

Reported  below,  7ii  Hun,  65. 

(Argued  February  20,  1896;  decided  March  3,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  18,  1894,  which  reversed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  directed  by  the  court, 
and  also  reversed  an  order  denying  a  motion  for  a  new  trial, 
and  ordered  a  new  trial. 

The  plaintiff,  a  national  bank,  brought  this  action  against 
the  defendant,  a  corporation  created  by  chapter  881  of  the 
Laws  of  1872  and  engaged  in  carrying  on  a  warehouse  and 
storage  business,  to  recover-  the  possession  of  a  quantity  of 
cotton,  or,  if  delivery  could  not  be  had,  for  the  value  thereof. 
The  defendant  has  power  under  said  statute  to  issue  nego- 
tiable receipts,  transferable  by  indorsement  and  delivery,  for 
*ny  property  stored  with  it,  and  the  holder  thereof  is  made 
the  owner  of  such  property,  either  "  absolutely  or  as  a  pledge 
for  any  advance  or  credits  on  the  same,  as  the  case  may  be, 
subject,  however,  to  all  charges  thereon.1' 

From  1876  until  1890  one  M.  W.  Stone  was  vice-president 
of  the  defendant,  and  from  1890  until  his  death,  on  the  27th 
of  March,  1891,  he  was  president.  While  holding  either 
office  he  had  power,  according  to  the  by-laws,  to  sign  the  cer- 
tificates or  receipts  issued  by  the  defendant,  but  he  was  never 
the  sole  officer  having  that  authority,  as  the  secretary  or 
treasurer  was  also  empowered  to  act  in  that  capacity.  In  fact 
Stone  signed  substantially  all  of  the  receipts  issued  while  he 
was  an  officer  of  the  defendant.     As-  he  was  the  "  business 
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head  "  of  the  company,  it  was  regarded  as  safer  and  more 
convenient  to  leave  that  duty  to  him,  "  almost  exclusively,*' 
so  that  he  could  keep  "  track  of  it,"  and  thereby  the  danger 
of  issuing  duplicate  receipts  would  be  avoided.  He  was 
the  general  superintendent  of  the  piers  and  warehouses, 
and  had  more  to  do  with  the  business  management  than 
any  one  else.  While  vice-president  he  issued  five  certifi- 
cates for  cotton  actually  deposited,  each  to  his  own 
order,  as  follows,  viz.,  June  15th,  1881,  for  one  hun- 
dred bales;  Nov.  9th,  1881,  for  eighty-three  bales;  March 
16th,  1886,  for  forty-one  bales ;  April  14th,  18S6,  for  eighty- 
five  bales;  May  24th,  1886,  for  two  hundred  and  sixty-one 
bales.  There  was  evidence  tending  to  show  that  each  of 
these  receipts  or  certificates  was  used,  returned  and  canceled 
in  the  regular  course  of  business.  A  stub  corresponding  to 
the  certificate  was  made  out,  when  the  latter  was  issued,  and 
a  receipt  was  taken  from  Stone,  individually,  for  the  negotia- 
ble certificate.  This  receipt  and  the  stub  always  continued  in 
the  possession  of  the  company,  and  the  certificates,  when  sur- 
rendered on  the  delivery  of  the  cotton,  were  filed  or  pasted  in 
the  same  book  therewith,  so  as  to  present  at  a  glance  a  com- 
plete histcrj'  of  the  transaction.  The  cotton  was  not  always 
delivered  all  at  once,  and  in  case  of  a  partial  delivery,  some- 
times the  old  certificate  was  surrendered  and  a  new  one 
issued,  and  sometimes  an  indorsement  of  the  fact  was  made 
on  the  back  of  the  certificate  which  was  retained  by  the  owner 
of  the  cotton.  Thus,  five  indorsements  of  partial  delivery 
appear  on  the  back  of  the  certificate  issued  April  14th,  1886, 
in  the  following  form,  viz. :  "Endorsement  for  delivery.  The 
property  mentioned  below  is  hereby  released  from  this  receipt 
for  delivery  from  warehouse.  Aug.  6,  1886,  three  (bales), 
M.  W.  Stone,  V.  P.  —  Gendar."  Four  other  indorsements, 
similar  in  form,  follow,  each  signed  in  the  same  way,  the  last 
one  being  dated  October  30th,  1886. 

Gendar  was  the  bookkeeper,  and,  as  such,  made  the  indorse- 
ments, and  signed  his  name  beneath  the  entry  in  each  instance. 
The  certificate  dated  June  15th,  1881,  for  one  hundred  bales> 
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was  surrendered  on  the  29th  of  November  following,  seven- 
teen bales  being  then  delivered  and  a  new  certificate  issued 
for  the  remaining  83  bales.  On  the  stub  of  the  certificate 
dated  March  16th,  1886,  were  the  words,  *4  taken  over  not 
found,"  and  on  that  dated  April  14th,  1886,  were  the  words, 
"  storage  paid  for  by  M.  W.  S.  not  found."  These  entries 
were  not  explained,  although  an  explanation  was  asked  of  an 
officer  of  the  defendant,  when  a  witness  on  the  stand.  The 
blanks  in  the  body  of  said  receipts  wrere  filled  out  in  the 
handwriting  of  Mr.  Hascy,  who  was  at  the  time  secretary  of 
the  defendant.  In  1378  and  1891  he  was  also  one  of  the 
directors.  The  form  of  the  certificate  issiied  to  Mr.  Stone, 
and  the  method  of  doing  the  business  with  him  was  the  same 
in  all  respects  as  in  the  case  of  a  stranger.  The  clerk  in  charge 
of  the  defendant's  warehouse  reported  to  the  company  the 
cotton  stored  by  Stone  the  same  as  any  other,  but  never  heard 
any  comment  made  upon  the  fact. 

For  twelve  or  thirteen  years  prior  to  1891,  the  plaintiff  was 
in  the  habit  of  lending  money  upon  certificates  issued  by  the 
defendant,  either  directly  or  by  accepting  them  as  collateral 
security  upon  the  discount  of  notes.  From  1884  until  1891  it 
had  been  lending  Stone  money  upon  such  certificates  as  col- 
lateral. In  1884  or  1885,  Mr.  Halls,  the  assistant  cashier  of 
the  plaintiff,  asked  Mr.  Hascy  at  the  office  of  either 
the  plaintiff  or  the  defendant,  if  any  officer  other  than 
Mr.  Stone  was  authorized  to  sign  the  certificates,  and  Mr. 
Hascy  answered  "  No,"  and  added  that  the  president  and 
treasurer  were  not  able  to  attend  to  it  at  their  other  places  of 
business  by  looking  up  the  matter  on  the  books  so  as  to  know 
that  the  entries  were  all  right,  and  "  so  the  whole  authority 
was  conferred  upon  Mr.  Stone  to  be  the  sole  man  to  sign 
these  receipts."  The  substance  of  this  was  related  subse- 
quently on  several  occasions,  when  similar  inquiries  were 
made. 

On  March  17th,  1891,  the  plaintiff  discounted  for  Stone  his 
individual  note  for  $5,000,  at  ninety  day6,  and  took  from  him 
as  collateral  security  a  certificate  of  the  defendant  in  the  usual 
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form  6igned  by  Stone  as  president,  dated  March  11th,  1891, 
for  172  bales  of  cotton.  It  was  issued  "for  account  of  M. 
W.  Stone,"  who  indorsed  it  individually,  and  in  the  list  of 
officers  at  the  top  his  name  appeared  as  president.  On  the 
left-hand  margin  there  was  printed  transversely  across  the 
paper  these  words :  "  This  receipt  is  valid  only  when  signed 
by  either  the  president  or  treasurer."  Mr.  Donald,  the 
cashier  of  the  plaintiff,  who  represented  it  in  discounting  the 
note,  knew  that  Stone  was  president  of  the  defendant,  and 
would  have  known,  had  lie  noticed,  that  the  blanks  in  said 
certificate  were  filled  in  Stone's  handwriting  Mr.  Donald 
made  no  inquiries  as  to  whether  the  cotton  was  on  deposit 
with  the  defendant  of  any  one  except  Stone.  lie  trusted  to 
Stone's  representations,  and,  in  reliance  upon  them  and  upon 
the  certificate,  made  the  loan.  Upon  January  15th  and  Feb- 
ruary 6th,  1891,  the  plaintiff,  through  Mr.  Halls,  had  dis- 
counted notes  of  Stone  for  $5,000  and  $6,000  respectively, 
taking  similar  certificates  as  security.  When  Stone  died,  on 
March  27th,  1891,  all  three  certificates  were  outstanding,  the 
notes  to  which  they  were  collateral  being  none  of  fchein  due. 
The  defendant  claims  that  no  cotton  was  deposited  by  Stone 
as  the  basis  for  any  one  of  these  three  certificates  and  gave 
evidence  tending  to  establish  that  as  a  fact.  This  action  is 
founded  on  the  certificate  dated  March  11th,  1891,  the  defend- 
ant having  refused  to  deliver  the  cotton  mentioned  therein 
upon  demand  made.  It  appeared  upon  the  trial  that  Stone 
obtained  from  the  lithographer  who  printed  certificates  for 
the  defendant  a  number  of  blanks  laid  aside  as  defective  for 
some  reason.  The  certificate  in  question  was  not  numbered 
by  the  printing  machine  as  those  in  common  use  by  the 
defendant  were,  but  the  number  was  stamped  upon  it,  prob- 
ably by  a  rubber  stamp. 

At  the  close  of  the  evidence  the  counsel  for  the  defendant 
asked  the  court  to  direct  a  verdict  in  its  favor.  The  counsel 
for  plaintiff  thereupon  asked  "  to  go  to  the  jury  on  the  qnea- 
tion  whether  the  action  of  the  defendant  in  permitting  Mr. 
Stone  to  issue  certificates  in  his  own  favor  during  the  yearn 
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1881  and  1886  was  not  such  an  acquiescence  in  his  act  as  gave 
the  plaintiff  a  right  to  rely  upon  the  validity  of  such  a  cer- 
tificate when  issued  by  Mr.  Stone.  Also  upon  the  question 
whether  the  information  given  to  Mr.  Halls  by  Mr.  Hascy, 
the  secretary  of  the  company,  did  not  justify  the  plaintiff  in 
relying  upon  this  collateral  security  as  being  valid  when  signed 
by  Mr.  Stone,  and  whether  the  long  course  of  dealing,  allow- 
ing Mr.  Stone  to  have  the  entire  control  of  this  business,  did 
not  estop  the  defendant  from  claiming  that  this  certificate  is 
invalid." 

The  court  denied  the  application  of  the  plaintiff  and 
granted  that  of  the  defendant,  exception  to  each  ruling 
being  taken. 

Upon  appeal  to  the  General  Term  the  judgment  entered 
in  favor  of  the  defendant  was  reversed  and  a  new  trial  granted. 
From  that  determination  this  appeal  is  brought. 

Thaddeus  D.  Kenneson  for  appellant.  The  burden  of 
establishing  the  authority  of  Stone,  as  president  of  the 
defendant,  to  sign  and  issue  the  spurious  warehouse  receipt, 
is  upon  the  plaintiff.  ( IF.  S.  Z.  S.  Bank  v.  G.  F  D.  <& 
&  C.  Bank,  95  U.  S.  551 ;  Chrystie  v.  Foster,  61  Fed. 
Rep.  551;  Dob  v.  Ilalsey,  16  Johns.  34;  Joyce  v.  Williams, 
14  Wend.  141 ;  Foot  v.  Sabin,  19  Johns.  154 ;  Lemnson  v.  Lane, 
13  C.  B.  [K  S.]  278;  Stall  v.  Catskill  Bank,  18  Wend.  466.) 
There  was  no  express  authority  shown.  (Bank  qfJf.  Y.  If. 
B.  Awn.  v.  A.  D.  db  T.  Co.,  143  N.  Y.  559.)  There  was  no 
evidence  of  authority  by  estoppel.  {People  v.  Bank  of  N. 
A.,  75  N.  Y.  547.)  The  defendant  is  not  estopped  to  deny 
Stone's  authority  to  issue  the  spurious  warehouse  receipt 
because  of  any  representation  made  either  by  Stone  himself 
or  by  Hascy,  the  secretary  of  the  defendant,  as  to  Stone 
having  sole  authority  to  issue  warehouse  receipts.  (Sinclair 
v.  Jackson,  8  Cow.  543;  Grisxcold  v.  llaven,  25  K.  Y.  595;^ 
Imhoff  v.  Irnhoff,  45  La.  Ann.  706 ;  Wheelock  v.  Henshaw, 
19  Pick.  341 ;  Wheelock  v.  Thayer,  16  Pick.  68 ;  Holmes  v. 
78 
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Grave?*,  33  X.  J.  L.  462.)  The  defendant  is  not  estopped  by 
negligence  on  the  part  of  its  board  of  directors  from  denying 
the  authority  of  Stone,  as  president,  to  issue  the  warehouse 
receipt  in  suit.  (People  v.  Bank  of  N.  A.,  75  X.  Y.  547.) 
The  trial  court  would  not  have  been  warranted  in  submitting 
the  evidence  to  the  jury  as  sufficient  to  authorize  a  finding  by 
them  that  Stone  had  implied  authority  to  issue  the  spurious  ware- 
house receipt.  (People  v.  Bank  of  N.  A.%  75  X.  Y.  547; 
Bank  of  N.  Y.  N.  B.  Asm.  v.  A.  D.  cfe  T.  Co.,  143  X.  Y. 
559-,Wilso7i  v.  Williams,  14  Wend.  146;  W.  Nat.  Bank  v. 
Armstrong,  152  U.  S.  346  ;  Alexander  v.  Cauldwell,  83  X.  Y. 
480;  Rudd  v.  Robinson,  126  X.  Y.  113;  Graves  v.  IIorfanf 
35  Minn.  6(j  ;  N.  Y.  ci&  N.  II  R.  R.  Co.  v.  Schuyler,  34  X# 
Y.  30 ;  Kendall  v.  Wood,  L.  R.  [6  Ex.  Cas.]  243 ;  Elliott  v. 
Dudley,  19  Barb.  326.)  The  plaintiff  is  in  no  better  position 
in  this  action  than  Stone  would  be  were  he  alive  and  seeking 
to  enforce  the  spurious  receipt  against  the  defendant  com- 
pany. (Wilson  v.  M.  E  R.  Co.,  120  X.  Y.  145;  Far- 
rimjton  v.  S.  B.  12.  R.  Co.,  150  Mass.  406 ;  Moore*  v.  C 
Nat.  Bank,  111  U.  S.  156;  Garrard  v.  P.  A  C.  R.  Co.y 
29  Penn.  St.  154;  Cheever  v.  P.  S.  cfe  I.  E.  R.  R.  Co., 
72  Hun,  380.)  The  question  at  the  end  of  the  trial  was* 
not  whether  there  was  literally  no  evidence  from  which 
the  jury  could  infer  implied  authority  in  Stone  as  defend- 
ant's president  to  issue  warehouse  certificates  in  his  own 
favor ;  it  was  rather  whether  the  evidence  was  sufficient  to 
justify  twelve  men  of  ordinary  reason  and  fairness  in  inferring 
the  existence  of  such  authority.  (Ryder  v.  Wombell,  L.  R. 
[4  Ex.]  32  ;  Bridges  v.  N.  L.  R.  Co.,  L.  R.  [7  H.  L.]  213;  31. 
R.  Co.  v.  Jackson,  L.  R.  [3  App.  Cas.]  193 ;  Ryan  v.  J/.  R. 
Co.,  121  X.  Y.  126;  Linkaufx.  Lombard,  137  X.  Y.  417: 
Hemmens  v.  Nelson,  138  X.  Y.  517  ;  Lane  v.  Toicn  of  Han- 
cock, 142  X.  Y.  510.) 

Thomas  S.  Moore  for  respondent.  The  defendant  is  liable 
for  the  fraudulent  act  of  its  president  in  issuing  a  spurious 
certificate.     (N.  R.  Bank  v.  Aymar,  3  Hill,  262 ;  F.  &  M. 
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Bank  v.  B.  <&  D.  Bank,  16  N.  Y.  125  ;  N.  Y.  &  N.  II.  R.  * 
R.  Co.  v.  Schuyler,  34  K  Y.  30;  Bank  of  Batavia  v.  N.  Y,  * 
L.  F.  &  W.  R.  R.  Co.,  106  N.  Y.  199 ;  Martin  v.  N.  F.  P.  M. 
Co.,  122  N.  Y.  165 ;  F.  A.  Bank  v.  F.  S.  S.,  etc.,  R.  R.  Co.,  137 
N.  Y.  231 ;  Bank  of  N.  Y.  N.  B.  Asm.  v.  A.  D.  <&  T.  Co.y 
143  N.  Y.  559 ;  Conover  v.  Mut.  Ins.  Co.,  1  N.  Y.  290  ;  Booth 
v.  F  &  M.  N.  Bank,  50  N.  Y.  396 ;  Leslie  v.  Zorillard,  110 
N.  Y.  519  ;  Holmes  v.  Willard,  125  N.  Y.  75  ;  Patterson  v. 
Robinson,  116  N.  Y.  193 ;  Rathbun  v.  £w?w,  123  N.  Y.  343 ; 
if.  Y,  P.  &  B.  R.  R.  Co.  v.  Dixon,  114  N.  Y.  80  ;  Morawetz 
on  Corp.  §§  251-253 ;  Hastings  v.  B.  L.  I.  Co.,  138  N.  Y.  473, 
479 ;  Oakes  v.  C.  W.  Co.,  143  K  Y.  436 ;  Grisioold  v.  Haven,  A 
25  K  Y.  595 ;  Mining  Co.  v.  A.  C.  Bank,  104  U.  8.  192  ; 
Martin  v.  Webb,  110  U.  S.  7 ;  jF.  Nat.  Bank  v.  N.  P.  Co., 
56  Hun,  136 ;  119  K  Y.  256  ;  Phillips  v.  Campbell,  43  N. 
Y.  271 ;  Beers  v.  P.  G.  Co.,  14  Barb.  360  ;  People  v.  Bank 
of  ST.  A.,  75  N.  Y.  547 ;  Holden  v.  N.  Y.  <&  F.  Bank,  72 
N.  Y.  286  ;  Hyatt  v.  Clark,  118  N.  Y.  563  ;  Wilson  v.  M. 
F.  R.  Co.,  120  N.  Y.  145  ;  Cbiot'n?  v.  Altman,  71  N.  Y.  442 ; 
Williams  v.  Mitchell,  17  Mass.  101 ;  Cheever  v.  P.  &  cfe  Z.  # 
R.  R.  Co.,  72  Hun,  380 ;  Shaio  v.  Spencer,  100  Mass.  380.) 

Vann,  J.  As  a  verdict  was  directed  against  the  plaintiff, 
it  is  entitled  to  the  most  favorable  inferences  that  can  fairly 
be  drawn  from  the  evidence.  (Raabe  v.  Squier,  148  N.  Y. 
81.)  The  jury,  therefore,  might  have  found  the  facts  as  they 
appear  in  the  foregoing  statement,  and  might  have  drawn 
such  inferences  from  those  facts  as  any  reasonable  view  thereof 
would  permit. 

A  certificate  issued  by  the  defendant  was  negotiable,  and  a 
purchaser  thereof,  for  value  and  without  notice  of  any  fact 
to  put  him  on  inquiry,  was  entitled  to  receive  from  the  defend- 
ant the  property  described  therein  on  payment  of  the  lawful 
chargfes.  {Bank  of  JYetv  York  v.  This  Defendant,  143  N.  Y. 
559  ;  Laws  1872,  ch.  881,  sec.  6.)  As  the  defendant  failed  to 
produce  the  goods  when  called  for,  the  burden  was  cast  upon 
it,  prima  facie,  of  either  accounting  for  them  or  paying  for 


620  Hanover  Bank  v.  American  Dock  &  Trust  Co.  [Mar., 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  148. 

, 0 

them.  (Schwerin  v.  McKie,  51  N.  Y.  180.)  It  did  neither, 
but  when  this  action  was  commenced,  alleged  as  a  defense 
that  6aid  certificate  was  issued  by  Medad  W.  Stone,  its  pres- 
ident, to  his  own  order,  without  any  authority  from  the  hoard 
of  directors.  "While  Stone  had  express  authority  to  sign  and 
issue  warehouse  receipts  for  cotton  deposited  with  the  defend- 
ant by  persons  other  than  himself,  he  had  no  such  authority 
to  sign  or  issue  warehouse  receipts  in  his  own  favor,  even  for 
cotton  that  had  actually  been  deposited  by  him.  {Bank  of 
New  York  v.  This  Defendant,  supra.) 

As  the  certificate  on  its  face  gave  a  purchaser  such  notice 
as  should  put  a  prudent  person  upon  inquiry  in  regard  to 
Stone's  authority,  the  plaintiff,  in  order  to  succeed,  was 
required  to  show  that  implied  authority  had  been  conferred 
upon  him  to  issue  certificates  to  himself  for  cotton  that  he  had 
actually  deposited.  If  he  was  authorized,  either  expressly  or 
impliedly,  to  issue  certificates  to  himself  for  his  own  cotton  on 
deposit,  and  he  issued  a  receipt,  on  his  personal  account,  for 
cotton  not  on  deposit,  in  the  language  of  the  case  last  cited 
u  the  defendant  would  be  liable  to  respond  to  a  bona  f4e 
holder  for  value  of  such  receipt."  (Id.  563.)  This  is  upon 
the  ground  that  an  agent  may  bind  his  principal  within  the 
limits  of  the  authority  with  which  he  has  apparently  been 
clothed  in  respect  to  the  subject-matter.  Thus  the  authority 
of  an  agent  is  enlarged,  as  to  third  persons,  by  implication, 
when  the  principal  permits  him  to  do  acts  not  expressly 
authorized.  For  the  protection  of  innocent  persons  the  law 
will  imply  authority  in  an  agent  to  do  acts  which,  although 
forbidden  by  the  principal  before  they  are  done,  are,  never- 
theless, recognized  by  him  as  valid  after  they  are  done.  If, 
through  inattention  or  otherwise,  the  principal  suffers  his 
agent  to  act  beyond  his  authority  without  objection,  he  is 
bound  to  those  who  are  not  aware  of  any  want  of  authority 
to  the  same  extent  as  if  the  requisite  power  had  been  directly 
conferred.  (New  York  &  New  Haven  It.  H,  Co.  v.  Schuy- 
ler, 34  N.  Y.  30,  58.)  Under  such  circumstances  the  principal 
is  estopped  from  asserting  the  truth,  by  his  own  conduct  in 
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inducing  third  persons  to  believe   that  the  agent  had  dim 
authority  to  act  in  the  given  case.     (Id.  60.) 

If,  therefore,  Stone  issued  certificates  to  himself  for  cotton> 
to  the  knowledge,  express  or  implied,  of  defendant's  directors^ 
their  acquiescence  in  such  acts,  after  allowing  them  a  reason* 
able  time  to  put  an  end  to  action  of  that  nature,  would  estop 
them  from  denying,  as  to  purchasers  for  value,  that  the  power 
to  so  certify  in  fact  existed.  Acquiescence,  under  such  cir- 
cumstances, would  permit  the  inference  that  the  act  of  certi- 
fying in  his  own  favor  was  within  his  actual  authority* 
{Martin  v.  Niagara  Falls,  &c,  Co.,  122  N.  Y.  165),  and 
with  that  power  in  existence,  or  by  implication  presumed  to 
exist,  the  issuance  of  the  certificate  in  question  would  come* 
within  the  scope  of  his  authority,  and  the  presence  of  the 
cotton  in  storage  was  an  extrinsic  fact  in  regard  to  which  his 
representations  as  agent  would  bind  the  defendant.  {Bank  of1 
Batavia  v.  New  York,  Lake  Eris  <&  W.  R.  R.  Co.,  106  N. 
T.  195.)  The  act  of  certifying  would  thus  become  a  repre- 
sentation by  Stone  that  the  cotton  was  on  deposit,  since  that 
fact  would  "  necessarily  and  peculiarly  "  be  within  his  knowl- 
edge as  the  defendant's  agent.  {Fifth  Avenue  Bank  vfc 
Forty-second  Street,  &c,  R.  R.  Co.,  137  N.  Y.  231.) 

It  appeared  upon  the  trial  that,  out  of  more  than  26,000  cer- 
tificates issued  by  the  defendant,  substantially  all  were  signed 
by  Stone.  Mr.  A.  J.  Pouch,  the  secretary  and  treasurer  for  two 
years,  and  treasurer  alone  for  eleven  years  more,  when  on  the  wit- 
ness stand,  would  not  say  that  he,  himself,  had  signed  as  many 
as  six,  and  he  thought  that  Mr.  Hascy,  who  was  secretary  for 
twelve  years  and  until  he  died  in  1891,  might  have  signed 
some.  Mr.  F.  H.  Pouch,  who  succeeded  A.  J.  Pouch  aa 
treasurer,  and  continued  in  that  capacity  until  Stone's  deaths 
would  not  swear  that  he  had  signed  more  than  two.  On  sev- 
eral occasions,  while  the  plaintiff  was  lending  Stone  money  on 
the  faith  of  these  certificates,  inquiry  was  made  by  the  bank,, 
through  one  of  its  officers,  of  the  defendant's  secretary  "  a& 
to  whether  any  other  officer  of  the  company  than  Mr.  Ston$ 
was  authorized  to  sign  certificates,"  and  each  time  Mr.  Hascy 
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said  in  substance  that  the  exclusive  authority  to  sign  receipts 
had  been  conferred  on  Mr.  Stone. 

Whether  or  not  this  was  enough  to  carry  the  case  to  the 
jury  we  are  not  required  to  decide,  for  the  purchaser  of  a 
negotiable  instrument,  who  purchases  under  circumstances 
that  throw  upon  him  the  duty  of  making  inquiry  as  to  its 
validity,  assumes  no  greater  risk  by  his  failure  to  inquire  thau 
the  burden  of  proving  that  the  facts  which  he  could  have  dis- 
covered, had  he  inquired,  would  have  protected  him.  (  Wil- 
ton v.  Met.  El.  Rway  Co.,  120  N.  Y.  145 ;  Cowing  v. 
Altman,  71  N.  Y.  435,  442.)  Therefore,  if  the  plaintiff  when 
charged  with  the  duty  of  making  inquiry  had  actually  done 
so,  whatever  its  officers  prosecuting  the  investigation  would 
naturally  have  discovered,  according  to  any  permissible  infer- 
ence from  the  evidence,  it  can  now  invoke  to  establish  the 
implied  authority  of  Mr.  Stone.  What  could  the  jury  have 
found  in  this  regard,  within  the  rules  governing  their  powers, 
if  the  case  had  been  submitted  to  them  for  decision  ?  They 
could  have  found,  in  addition  to  facts  already  mentioned,  that 
cotton  had  been  stored  from  time  to  time  by  Stone  and  that 
this  was  regularly  reported  to  the  company;  that  he  had 
issued  to  himself  two  certificates  as  early  as  1881,  and  three 
more  in  1886;  that  they  were  made  out  by  the  secretary  of 
the  company,  and  that  one  of  these  certificates,  indorsed  by 
Stone,  individually,  was  promptly  returned  and  placed  among 
the  records  of  the  defendant  as  a  completed  transaction. 
Moreover,  as  all  of  these  certificates  were  issued  for  a  cur- 
rent commodity,  which  in  the  usual  course  of  business  does 
not  remain  on  storage  but  a  short  time,  the  jury  could  further 
have  found  that  they  were,  within  a  reason  the  time,  indorsed, 
returned,  and  put  in  the  books  of  the  company,  the  same  as 
those  given  to  other  patrons.  Furthermore,  one  of  these 
certificates  would  have  shown  that  five  partial  deliveries  were 
made  before  final  surrender  of  the  receipt,  each  indorsed  by 
the  bookkeeper  in  the  employ  of  the  defendant,  in  the  usual 
course  of  business.  Thus  it  would  have  appeared  that  Stone 
had  openly  assumed  to  issue  certificates  to  himself  for  deposits 
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of  cotton,  with  no  evidence  that  any  objection  had  been  made 
by  the  directors,  or  in  their  behalf.  The  number  of  times 
that  lie  did  so  is  mainly  important  in  its  bearing  upon  the 
probability  that  the  directors  knew  that  he  did  it  at  all.  While 
it  does  not  appear  that  they  actually  knew  of  these  trans- 
actions, it  was  a  question  of  fact  for  the  jury  to  say  whether 
they  ought  not  to  have  known,  under  all  the  circumstances,  as 
their  ignorance  was  no  excuse,  unless  they  were  reasonably 
diligent  in  supervising  the  method  and  details  of  conducting 
the  business  under  their  control. 

The  language  used  by  the  Supreme  Court  of  the  United 
States  with  reference  to  a  bank,  may  be  repeated  here  as 
applicable  to  the  defendant :  "  Directors  cannot,  in  justice  to 
those  who  deal  with  the  bank,  shut  their  eyes  to  what  is 
going  on  around  them.  It  is  their  duty  to  use  ordinary  dili- 
gence in  ascertaining  the  condition  of  its  business  and  to 
exercise  reasonable  control  and  supervision  of  its  officers. 
They  have  something  more  to  do  than,  from  time  to  time,  to 
elect  officers  of  the  bank  and  to  make  declarations  of  divi- 
dends. That  which  they  ought,  by  proper  diligence,  to  have 
known  as  to  the  general  course  of  business  in  the  bank,  they 
may  be  presumed  to  have  known  in  any  contest  between  the 
corporation  and  those  who  are  justified  by  the  circumstances 
in  dealing  with  its  officers  upon  the  basis  of  that  course  of 
business."     (Martin  v.   Webb,  110  IT.  S.  7,  15.) 

Whatever  the  entries  in  the  books  of  the  defendant,  made 
in  the  ordinary  conduct  of  its  business,  would  have  disclosed, 
the  jury  would  have  been  warranted  in  finding  had  come  to 
the  knowledge  of  the  directors,  who  were  charged  witlj  the 
duty  of  reasonable  inspection  of  the  books  and  reasonable 
supervision  of  the  conduct  of  the  officers. 

They  might  have  been  satisfied  that  the  directors  knew  that 
Stone  was  occasionally  creating  obligations  against  the  com- 
pany in  his  own  favor  and  that  the  directors  "gave  him 
authority  by  acquiescing  in  its  exercise."  (Fifth  National 
Bank  v.  Navassa  Phosphate  Co.,  119  N.  Y.  256,  261.) 
While  the  evidence  is  not  conclusive,  it  tends  to  establish  that 
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fact,  and  we  think  presented  a  question  that  should  have  been 
submitted  to  the  jury.  They  could  reasonably  have  believed 
from  all  the  evidence  that  these  acts  of  Stone,  and  the 
authority  assumed  by  him,  were  approved  by  the  company, 
and  that  he,  therefore,  possessed  actual  authority  to  issue 
certificates  in  his  own  favor.  Upon  this  basis,  as  we  have 
already  seen,  the  defendant  would  be  estopped  from  denying 
the  validity  of  the  certificate  in  question,  and  the  plaintiff 
would  be  entitled  to  recover. 

We  think  that  the  learned  General  Term  was  correct  in  its 
conclusion,  and  that  its  judgment  should  be  affirmed,  and 
judgment  absolute  directed  against  the  defendant,  in  accord- 
ance with  the  stipulation  contained  in  the  notice  of  appeal. 

All  concur. 

Judgment  accordingly. 


Washington  Belt  et  al.,  Appellants,  v.  The  American  Cen- 
tral Insurance  Company,  Kespondent. 

Fire  Insurance  —  Change  in  Policy  —  Settlement  of  Loss  Under 
Mistake  —  Remedy  op  Insured.  The  insured,  under  afire  policy, 
delivered  the  policy  to  the  company  for  a  reduction  of  rate;  the  next  day 
a  fire  occurred,  and  soon  thereafter  the  company  returned  the  policy,  with 
an  indorsement  dated  several  days  before  the  fire,  by  which  the  rate  was 
reduced  and  the  co-insurance  clause  changed  from  eighty  per  cent  to  a  full 
hundred  per  cent  clause,  which  lessened  the  amount  payable  under  the 
policy;  the  insured  thereupon  made  out  proofs  of  loss  on  the  basis  of  the 
full  co-insurance  clause,  received  a  check  for  the  amount  so  arrived  at, 
and  gave  a  receipt  in  full  settlement  of  all  claims  under  the  policy. 
Thereafter  the  insured  brought  an  action  against  the  company  to  have 
the  policy  reformed  and  the  settlement  set  aside,  and  to  recover  the 
amount  payable  under  the  policy  as  originally  issued  —  claiming  that, 
until  after  receiving  the  check  and  giving  the  receipt,  he  had  supposed 
that  the  change  in  the  policy  was  made  before  the  fire;  that  he  had  subse- 
quently become  satisfied  that  the  change  in  the  policy  occurred  after  the 
fire,  which  fact  was  known  to  the  company  and  not  disclosed  to  him;  and 
that  his  acceptance  of  the  smaller  amount  due  under  the  policy  was  not 
the  result  of  any  settlement  involving  any  dispute  as  to  the  terms  of  the 
policy.  Held,  that  the  action  was  maintainable  as  one  based  upon  an 
alleged  mistake  on  the  part  of  the  plaintiff,  and  a  state  of  facts  which,  if 
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proved,  would  be  a  fraud  on  the  part  of  the  defendant,  which  induced 
the  plaintiff  to  act  on  his  mistaken  view  of  the  situation;  and  that  a  case 
of  accord  and  satisfaction  was  not  disclosed. 

Nassoiy  v.  Tomlinson  (148  N.  Y.  326),  distinguished. 

Belt  v.  Am.  C.  Ins.  Co.  (74  Hun,  448),  reversed. 

(Argued  February  21,  1896;  decided  March  8,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
entered  December  23,  1893,  which  affirmed  a  judgment  in 
favor  of  defendant,  dismissing  the  complaint,  entered  upon  a 
decision  of  the  court  rendered  at  the  close  of  plaintiff's  case 
on  trial  at  Special  Term. 

The  action  was  brought  to  obtain  a  judgment  for  the  return 
of  a  fire  insurance  policy  issued  by  the  defendant,  for  the 
restoration  of  it  to  its  original  terms,  for  the  cancellation  of  a 
settlement  between  the  parties  and  for  the  sum  of  $823.72, 
being  the  difference  between  the  amount  received  and  the 
amount  to  which  plaintiffs  were  entitled  under  the  original 
terms  of  the  policy. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

liastus  S.  Ransom  for  appellants.  Plaintiffs'  remedy  was 
in  a  court  of  equity.  {Meyer  v.  Zathrop,  73  N.  Y.  315.)  The 
court  held  that,  to  recover,  the  plaintiffs  must  show  that  both 
parties  were  laboring  under  a  mistake,  or  that  the  defendant 
was  guilty  of  a  fraud.  Unless  the  judgment  appealed  from 
can  properly  be  upheld  on  this  theory,  it  must  be  reversed. 
{Beecher  v.  SchubacJc,  53  K  Y.  S.  K.  74 ;  Eum  v.  City  of 
Troy,  104  K  Y.  344 ;  Cohen  v.  Plonsky,  60  Hun,  103.)  The 
courts  below  seem  to  have  disposed  of  the  case  upon  the 
notion  that  the  plaintiffs  either  agreed,  when  the  policy  was 
applied  for  by  them,  that  the  eighty  per  cent  clause  should  be 
changed  to  a  one  hundred  per  cent  clause,  when  certain 
repairs  and  alterations  they  contemplated  making  were  com- 
pleted, and  that  their  brokers  authorized  such  change,  or  that 
they  accepted  payment  of  their  loss  from  the  defendant  after 
79 
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full  knowledge  of  all  the  facts  in  regard  to  the  change,  and 
thus  ratified  a  new  contract.  This  is  erroneous.  (148  N".  T. 
81;  Fleischmann  v.  Stern,  90  N.  Y.  110;  40  K  Y.  391.) 
The  court  held  that  the  plaintiffs,  having  received  the  money, 
given  a  receipt  in  full  and  surrendered  .the  policy,  could  not 
make  a  further  claim  unless  fraud  or  mutual  mistake,  or  the 
mistake  of  one  of  the  parties  induced  by  the  fraud  of  the 
other,  was  established.  This  language  assumes  that,  except 
for  the  receipt  in  full  and  the  surrender  of  the  policy,  the 
plaintiffs'  claim  was  well  founded.  (Dunham  v.  Cudiipp,  94 
K  Y.  129;  F.  B.  F.  L.  Co.  v.  Clark,  45  N.  Y.  S.  R.  635; 
Coffin  v.  G.  B.  B.  Co.,  46  K  Y.  S.  R.  851 ;  Meagher  v.  Life 
Union,  47  N.  Y.  S.  R  588 ;  Fleischmann  v.  Stern,  90  X.  Y. 
110 ;  Bernap  v.  Nat  Bank  of  Potsdam,  96  N.  Y.  126.) 
The  transactions  between  the  parties  do  not  bar  plaintiffs 
from  recovering  the  full  amount  of  their  loss.  (Brewer  v.  TJ. 
P.  B.  B.  Co.,  31  Hun,  545 ;  Martin  v.  M.  A.  I.  Co.,  40  K. 
Y.  S.  R.  IT ;  2  Pars,  on  Cont.  [6th  ed.]  845 ;  MiUer  v.  Coates, 
66  N.  Y.  609;  Irvine  v.  Milbank,  15  Abb.  [N.  S.]  378; 
Brooks  v.  Moore,  67  Barb.  393 ;  Moser  v.  Mayor,  etc.,  12 
Wkly.  Dig.  252 ;  People  ex  rel.  McDonough  v.  B.  &  Asy- 
lum, 96  N.  Y.  640;  Keeler  v.  Salisbury,  33  K  Y.  648;  Jaf 
fray  v.  Davis,  124  N.  Y.  164 ;  Tripler  v.  Mayor,  etc.,  139  N. 
Y.  1;  Duncan  v.  N.  Y.  M.  Ins.  Co.,  46  N.  Y.  S.  R.  241; 
Berry  v.  A.  C.  Ins.  Co.,  132  N.  Y.  49 ;  Bedfeld  v.  H.  P. 
Ins.  Co.,  56  N.  Y.  354;  Van  Tassel  v.  G.  Ins.  Co.,  72  Hun, 
141 ;  Whipple  v.  i\T.  B.  &  M.  F.  Ins.  Co.,  11  R.  1. 139 ;  Bliss 
v.  Schwarts,  65  U.  Y.  444;  Kley  v.  Healy,  127  K  Y.  555.) 

Michael  II.  Cardoso  for  respondent.  Even  if  it  be 
assumed  that  not  till  after  the  occurrence  of  the  fire  did  the 
substituted  policy  become  effectual  as  a  completed  contract, 
the  compromise  agreement  cannot  be  defeated  upon  the  theory 
that  part  payment  of  a  liquidated  debt  is  unavailing  to  extin- 
guish the  debt  in  its  entirety.  (Pollock  on  Cont.  179, 180 ;  E. 
F.  Ins.  Co.  v.  B.  Ins.  Co.,  7  Lans.  138, 143 ;  Finney  y.  Ins.  Co., 
5  Mete.  192  ;  Thompson  v.  A.  T.,  etc.,  Ins.  Cb.,46  N.  Y.  674; 
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Anson  on  Cont.  78  ;  1  Pars,  on  Cont.  429 ;  Thomas  v.  Thomas, 
L.  R  [2  Q.  B.]  851  ;  Seymour  v.  S.  F  C.  Assn.,  144  N.  Y. 
■333 ;  Fuller  v.  Kemp,  138  N.  Y.  231 ;  McLaughlin  v.  Web- 
ster, 141  N.  Y.  76  ;  Danziger  v.  Hoyt,  120  N.  Y.  190  ;  Baird 
v.  U.  S.,  96  U.  S.  430;  Larkin  v.  Iiardenbrook,  90  K  Y. 
333 ;  Kent  v.  Reynolds,  S  Hun,  559  ;  Beach  v.  Endress,  51 
Barb.  570 ;  Ellsworth  v.  jR^y,  35  Vt.  335 ;  Zic^y  v.  Licey, 
3  Barr,  251 ;  Albert  v.  Ziegler,  29  Penn.  St.  50 ;  Vanderbeck 
v.  Vanderbeck,  30  N.  J.  Eq.  265  ;  Jaffray  v.  Davis,  124  N. 
Y.  164;  McKenzie  v.  Harrison,  120  N.  Y.  260;  Carpenter 
v.  ,&™&,  88  N.  Y.  251 ;  #ray  v.  barton,  55  N.  Y.  68  ;  Ferry 
v.  Stephens,  66  JST.  Y.  321 ;  Brooks  v.  JFAite,  2  Mete.  283 ; 
JSchweider  v.  Za  n#,  29  Minn.  254 ;  Feeter  v.  Weber,  78  N.  Y. 
534;  People  ex  rel.  McDonough  v.  J?.  &  ^4«yZwm,  96  N.  Y. 
640,  642 ;  Boffinger  v.  Tuyes,  120  U.  S.  198,  205  ;  2  Pom.  Eq. 
Juris.  §  850;  Bidder  v.  Bridges,  L.  R.  [37  Ch.  Div.]  406; 
Cumber  v.  Wcme,  1  Str.  426 ;  O'Brien  v.  Goddard,  L.  E. 
[9  Q.  B.  Div.]  37;  Sibree  v.  TWgp,  15  M.  &  W.  26.) 
Even  if  it  be  conceded  that  the  change  in  the  policy  was 
effected  after  the  date  of  the  fire,  and  that  the  plaintiffs,  when 
they  filed  their  proofs  of  los6,  were  ignorant  as  to  the  date  at 
which  the  policy  had  been  altered,  the  mistake  under  which 
they  acted  was  in  no  event  a  mistake  which  would  justify 
the  rescission  of  the  compromise  agreement  either  by  the 
parties  or  by  the  court.  (Hyatt  v.  Clark,  118  N.  Y.  563  ; 
2  Pom.  Eq.  Juris.  §  856 ;  Grymes  v.  Sanders,  93  U.  S.  55 ; 
Dambmann  v.  Schulting,  75  ]ST.  Y.  55  ;  Scott  v.  M.,  U.  t&  W. 
B.  R.  Co.,  86  N.  Y.  200 ;  Kelly  v.  ilr.  //.  R.  R.  Co.,  141  Mass. 
496;  Combs  v.  Scott,  12  Allen,  493  ;  P.  L.  Co.  v.  Green,  L. 
R.  [7  C.  P.]  43  ;  Meehan  v.  Forrester,  52  K  Y.  277 ;  Bliven 
v.  Lydecker,  130  N.  Y.  102 ;  Henry  v.  Allen,  77  Hun,  49 ; 
JS.  O.  Co.  v.  T  bis.  Co.,  64  X.  Y.  85 ;  3  Hun,  591 ;  Karelsen  v. 
Sun  F  Office  of  L.,  122  X.  Y.  545.)  The  change  in  the  policy 
of  insurance  became  complete  before  the  occurrence  of  the  lire 
which  destroyed  the  plaintiffs'  property.  (Ea?nes  v.  H.  Ins. 
Co.,  94  U.  S.  621 ;  McKenzie  v.  Harrison,  120  K  Y.  260; 
1  Chitty  on  PI.  641 ;   JDangerJield  v.  Thomas,  9  Ad.  &  El. 
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292 ;  Eiriery  v.  Baits,  94  N.  Y.  408,  412 ;  Bogardus  v.  IT. 
T.  L.  Ins.  Co.,  101  N.  Y.  328 ;  Masterson  v.  Townshend,  123 
N.  Y.  458 ;  I.  L.  Co.  v.  If.  £.  Z.  Co.,  139  U.  S.  569 ;  Siter  v. 
ifeuttft,  33  Cal.  92 ;  Perkins  v.  Brock,  80  Cal.  320 ;  Jones  v. 
Ludlum,  74  N.  Y.  61 ;  7™.  Cb.  v.  Colt,  .20  Wall.  567.)  The 
policy  could  only  be  reformed  upon  the  ground  of  fraud,  or 
mutual  mistake,  or  mistake  on  the  part  of  the  plaintiffs 
coupled  with  fraud  on  the  part  of  the  defendant.  {Jackson 
v.  Andrews,  59  N.  Y.  244 ;  Hay  v.  S.  F.  Ins.  Co.,  77  N.  Y. 
235.)  The  plaintiffs  were  bound,  either  before  the  trial  or  at 
the  trial,  to  tender  to  the  defendant  the  amount  they  had 
taken  from  it  before  they  could  rescind  the  settlement  made 
by  them  with  the  defendant  and  recover  back  their  policy  and 
have  it  reformed  to  the  condition  in  which  it  originally  stood. 
{Gould  v.  C.  O.  Nat.  Bank,  86  N.  Y.  75;  99  N.  Y.  333; 
Hyatt  v.  Clark,  118  N.  Y.  567,  570  ;  McMichael  v.  Kilmer, 
76  N.  Y.  36,  46 ;  Baumgarten  v.  Mchols,  69  Hun,  216,  221; 
Hockley  v.  Headley,  45  Mich.  569.) 

Bartlett,  J.  In  July,  1892,  the  plaintiffs,  as  co-partners 
and  wool  merchants,  doing  business  in  the  city  of  New 
York,  took  out  a  line  of  insurance  upon  their  stock,  and,  among 
other  policies,  was  the  one  issued  by  the  defendant  for  $5,000 
to  run  until  the  14th  day  of  July,  1893.  It  appears  that  cer- 
tain alterations  were  to  be  made  in  the  building  in  which  the 
plaintiffs  were  doing  business,  and  upon  their  completion  a 
lower  rate  of  insurance  was  to  be  fixed  by  the  defendant.  On 
the  26th  of  August,  1892,  the  plaintiffs  sent  this  policy  to  the 
defendant's  general  agents  in  the  city  of  New  York  for  the 
purpose  of  having  the  rates  reduced.  The  next  day  a  fire 
occurred,  partially  destroying  the  stock  of  goods  insured. 
About  ten  days  after  the  fire  the  policy  was  returned  to  the 
plaintiffs  with  an  indorsement  dated  August  22nd,  1892,  by 
which  the  rate  was  reduced,  and  the  80  per  cent  co-insurance 
clause  contained  in  the  policy  at  the  time  it  was  sent  to  the 
defendant  on  the  26th  of  August  was  changed  to  a  100  per 
cent  co-insurance  clause.     In  the  latter  part  of  October,  1892, 
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by  agreement  of  the  parties,  the  sound  value  of  the  insured 
property  belonging  to  the  plaintiffs  at  the  time  of  the  fire  was 
fixed  at  the  sum  of  $132,023.00,  and  the  amount  of  loss  and 
damage  by  reason  of  the  fire  was  adjusted  at  the  sum  of 
$87,000.  It  was  also  agreed  that  the  total  insurance  amounted 
to  $103,223.00. 

The  trial  court  finds  that  there  would  be  due  on  the  policy 
in  suit  under  the  80  per  cent  co-insurance  clause  the  sum  of 
$4,118.61,  and  under  the  100  per  cent  co-insurance  clause  the 
sum  of  $3,294.88,  making  a  difference  against  the  insured  of 
$823.73,  the  amount  sought  to  be  recovered  in  this  action.  It 
also  finds  that  the  plaintiffs  furnished  to  the  defendant  proofs 
of  loss,  in  which  they  stated  that  the  policy  contained  the  100 
per  cent  co-insurance  clause,  and  they  claimed  that  there  was 
due  on  the  policy  the  sum  of  $3,294.88. 

Thereafter  the  plaintiffs  received  from  the  defendant  a  draft 
for  that  amount,  less  the  usual  discounts,  and  gave  a  receipt  in 
full  settlement  of  all  claims  under  the  policy. 

It  is  claimed  by  the  plaintiffs  that  up  to  a  date  subsequent 
to  receiving  the  draft  and  executing  the  receipt  they  supposed 
that  the  indorsement  upon  the  policy  under  date  of  August 
22nd,  1892,  was  placed  there  prior  to  the  date  of  the  fire. 
They  also  state  that  shortly  after  receiving  payment  from  the 
defendant  they  became  satisfied  that  the  change  in  the  policy 
occurred  after  the  happening  of  the  fire,  and  that  at  the  time 
the  company's  liability  became  fixed  the  policy  existed  in  its 
original  condition  ;  that  the  fact  that  the  change  in  the  policy 
occurred  after  the  fire  was  known  to  the  defendant  and  its 
agents  and  not'  disclosed  by  them  to  the  plaintiffs  ;  that  the 
acceptance  by  the  plaintiffs  of  the  smaller  amount  due  under 
the  policy  was  not  the  result  of  any  compromise  or  set- 
tlement involving  any  dispute  as  to  the  terms  of  the  policy. 
On  this  state  of  facts  the  plaintiffs  assert  they  are  entitled  to 
have  the  policy  reformed,  the  settlement  set  aside,  and  to 
recover  a  judgment  for  the  difference  between  the  amount 
received  and  the  amount  which  would  have  been  recoverable 
under  the  policy  as  originally  issued. 
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The  plaintiffs'  action  is  thus  based  upon  an  alleged  mistake 
on  their  part  and  a  state  of  facts,  which,  if  proved,  would  be 
a  fraud  on  the  part  of  the  defendant  which  induced  the  plain- 
tiffs  to  act  on  their  mistaken  view  of  the  situation. 

The  defendant,  by  its  answer,  denies  certain  allegations  of 
the  complaint,  and  sets  up  an  understanding  and  agree- 
ment to  the  effect  that  when  the  rate  of  insurance  was 
reduced  the  policy  should  be  subject  to  a  full  100  per  cent 
co-insurance  clause. 

The  answer  further  avers  that  the  amount  received  by  plain- 
tiffs from  defendant  was  with  a  knowledge  of  the  facts  and  in 
full  settlement  and  compromise  of  all  claims  under  the  policy. 

We  think  the  trial  court  erred  in  not  permitting  the 
plaintiffs  to  prove  the  alleged  facts  on  which  their  case  rests. 

The  record,  as  now  presented,  shows  no  compromise  of  a 
disputed  claim ;  the  plaintiffs  proceeded  with  the  settlement 
on  the  assumption  that  the  policy  had  been  changed  before 
the  lire  at  the  request  of  their  brokers  or  agents ;  the  settle- 
ment consisted  of  the  usual  formal  proofs  of  loss  made  out  by 
plaintiffs,  asking  for  a  certain  sum  which  the  defendant  paid 
and  received  therefor  the  receipt  in  full  of  plaintiffs,  and  a 
surrender  of  the  policy. 

It  may  be  that  the  defendant,  on  a  proper  trial  of  this  case, 
can  prove  all  the  defenses  pleaded,  and,  among  others,  show  a 
state  of  facts  amounting  to  a  compromise  of  a  disputed  claim 
and  a  payment  which  operated  as  an  accord  and  satisfaction, 
but  there  is  nothing  in  the  present  record  to  indicate  such  a 
settlement  between  the  parties. 

We  are  referred  by  the  learned  counsel  for  the  defendant 
to  a  recent  case  in  this  court  as  justifying  the  rulings  of  the 
trial  judge  {Nassoiy  v.  Tomlinson,  148  N.  T.  326).  The  case 
cited  deals  with  the  law  of  accord  and  satisfaction  where  there 
was  a  dispute  as  to  which  of  two  specified  amounts  was  due, 
and  the  smaller  sum  was  accepted  with  a  full  knowledge  of 
all  the  facts. 

The  case  at  bar,  as  now  presented,  discloses  no  such  situa- 
tion.    The  trial  judge  treated  the  settlement  of  the  loss  as  if 
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it  were  a  full  accord  and  satisfaction  and  would  not  allow  the 
plaintiffs  to  prove  the  facts  constituting  their  cause  of  action. 

The  argument  of  this  cause  took  a  wide  range  on  both 
sides,  but,  as  we  think  a  new  trial  must  be  ordered,  it  is 
unnecessary  to  consider  the  many  legal  questions  presented. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  plaintiffs  to  abide  the 
event. 

^iconciir'  ,  ,         ,  ~^* 

Judgment  and  order  reversed.  167  848 


The  People  op  the  State  of  New  York,  Appellant,  v. 
Caroline  Kraft,  Respondent. 

1.  Evidence  —  Dying  Declarations.  While  dying  declarations,  when 
admitted  in  evidence,  are  entitled  to  be  considered  as  having  the  weight 
of  an  oath,  they  are  not  of  the  same  value  and  weight  as  the  direct  evi- 
dence of  a  witness,  subject  to  cross-examination,  and  whose  deameanor, 
when  upon  the  stand,  is  open  to  the  observation  of  the  jury;  an  instruc- 
tion, therefore,  by  the  court  upon  the  trial  of  an  indictment  for  man- 
slaughter in  the  first  degree,  that  such  a  declaration  should  be  "  given  all 
the  sanction  of  evidence  which  the  law  can-  give  to  evidence,"  constitutes 
reversible  error. 

Reported  below,  91  Hun,  474. 

(Argued  February  21,  1896;  decided  March  3,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  18, 1895, 
which  reversed  for  errors  of  law  a  judgment  of  the  Court 
of  General  Sessions  of  the  Peace  of  the  city  and  county  of 
New  York  entered  upon  a  verdict  convicting  defendant  of 
the  crime  of  manslaughter  in  the  first  degree,  and  granted  a 
new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  D.  Lindsay  for  appellant.  The  trial  judge  was 
justified  in  finding,  as  a  matter  of  fact,  the  declaration  of 
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the  deceased  to  the  coroner  to  have  been  made  in  extremis, 
under  a  sense  of  impending  dissolution,  and  after  all  hope 
of  recovery  was  gone.  {People  v.  Smith,  104  N.  Y.  491; 
People  v.  Chase,  79  Hun,  296.)  The  trial  judge  did  not  err 
in  charging  that  it  was  the  duty  of  the  jury  to  take  the 
the  dying  declaration  into  consideration,  u  because  it  is  evi- 
dence for  you,  and  it  is  given  all  the  sanction  of  evidence 
which  the  law  can  give  to  evidence."  (Ashton's  case,  2 
Lewin  C.  C.  147.)  Exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  defendant  ought  not  to  be  considered  on 
appeal.     (Code  Crim.  Pro.  §§  542,  684.) 

William  F.  Jlowe  for  respondent.  The  60-called  dying 
declaration  was  illegally  admitted  in  evidence.  (1  Greenl.  on 
Ev.  §  158 ;  Brotherton  v.  People,  75  N.  Y.  161 ;  People  v. 
Robinson,  2  Parker,  246 ;  Rex  v.  Spilsbury,  6  C.  &  P.  187 ; 
Starkey  v.  People,  17  111.  20;  Smith  v.  State,  9  Humph.  17; 
People  v.  Evans,  4  N.  Y.  Cr.  Rep.  221 ;  Logan  v.  State,  9 
Humph.  24.)  Dying  declarations  are,  in  their  nature,  sec- 
ondary evidence,  and  are  so  regarded  in  the  law,  and 
are  not  entitled  to  the  same  weight  as  if  the  declarant 
had  teotified  before  a  jury.  (Roscoe's  Crim.  Ev.  [10th 
ed.]  38;  Bex  v.  Bonner,  6  C.  &  P.  386;  Rex  v.  Spil* 
bury,  7  C.  &  P.  196 ;  Ashton's  case,  2  Lewin  C.  C.  147 ; 
1  Greenl.  on  Ev.  [14th  ed.]  §  162 ;  State  v.  Vansant,  80  Mo. 
67 ;  State  v.  Mathes,  90  Mo.  571 ;  Walker  v.  State,  37  Tex. 
366 ;  Lamberth  v.  State,  23  Miss.  322.) 

Gray,  J.  The  defendant  was  convicted  under  an  indict- 
ment charging  her  with  the  crime  of  manslaughter  in  the  first 
degree,  for  having  caused  the  death  of  Bertha  Kern  through 
the  use  of  instruments,  with  intent  to  procure  a  miscarriage 
not  necessary  to  preserve  her  life.  Upon  appeal,  the  General 
Term  reversed  the  judgment  of  conviction,  for  errors  of  law, 
and  not  for  errors  of  fact,  and  ordered  a  new  trial. 

The  deceased  made  an  ante  moi'tem  statement  to  the  cor- 
oner while  at  the  hospital,  to  which  she  had  been  removed, 
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and  an  objection  was  made  by  defendant  to  its  admission, 
based,  among  other  grounds  stated,  upon  the  insufficiency  of 
the  evidence  to  prove  it  to  have  been  a  dying  declaration. 
This  kind  of  evidence  is  an  exception  to  the  rule  which 
excludes  derivative,  or  second-hand  evidence.  It  has  been 
termed  an  anomaly  and  its  admission  is  justified  upon  the 
ground  of  necessity.  Whether  the  conditions  and  circum- 
stances, under  which  an  ante  mortem  statement  was  made, 
constitute  a  sufficient  foundation  for  its  reception  in  evidence 
is  a  question  which  the  trial  judge  must  determine.  That  is 
an  issue  with  which  the  jury  have  nothing  to  do  and  the 
court,  upon  the  facts  addressed  to  it,  must  try  and  decide  it. 
In  the  present  case,  all  the  facts  connected  with  the  making 
of  this  statement  by  the  deceased  were  laid  before  the  recorder 
and  he  determined  to  admit  it.  His  determination  was  sub- 
ject to  review  at  the  General  Term  and,  as  it  would  appear 
from  a  memorandum  filed  at  the  General  Term,  two  of  the 
learned  justices  there  did  not  concur  with  Mr.  Justice  Follett, 
who  spoke  for  the  court,  insofar  as  he  held  that  the  dying 
declaration  was  admissible  under  the  proofs.  But  the  review 
of  this  question  upon  the  disputed  facts  ended  at  the  General 
Term,  and  as  the  reversal  of  the  judgment  of  conviction 
was  for  errors  of  law,  only,  we  shall  not  consider  the  question. 
The  recorder,  in  charging  the  jury  that  the  dying  declaration 
was  competent  testimony  for  them  to  consider,  added  "  it  is 
your  duty  to  take  it  into  consideration,  because  it  is  evidence 
for  you  and  it  is  given  all  the  sanction  of  evidence  which  the 
law  can  give  to  evidence."  To  this  portion  of  the  charge  an 
exception  was  taken  and  it  presents  the  only  question  of  any 
importance  for  us  to  consider.  It  was  the  ground  for  reversal, 
which  was  assigned  in  the  opinion  at  the  General  Term.  The 
instruction  conveyed  to  the  jury,  in  this  portion  of  the  charge, 
was  distinctly  erroneous  and  there  was  nothing  to  qualify  its 
extraordinary  force,  as  a  comment  upon  that  species  of  evi- 
dence. Dying  declarations,  as  it  was  previously  observed, 
constitute  an  exception  to  the  general  rule.  They  are  of  the 
nature  of  liearsay,  or  second-hand  evidence,  and  although  for 
80 
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reasons  of  public  policy,  as  well  as  because  of  the  difficulty  of 
getting  better  proof  of  the  fact,  they  are  deemed  to  be  admis- 
sible, it  never  has  been,  and  it  is  not  to  be,  supposed  that  they 
have  all  the  guarantees  which  surround  evidence  given  under 
oath  in  a  court  of  justice.  Judge  Andrews  in  People  v. 
Smith  (104  N.  Y.  at  p.  501),  as  Judge  Coleridge  suggested  in 
Bex  v.  Spilsbury  (7  Carr.  &  P.  at  p.  190),  spoke  of  the  admis- 
sion of  such  proof  as  being  anomalous  and  as  requiring  clear 
evidence  of  the  facts  to  justify  it.  It  is,  of  course,  true  that 
such  declarations  are  considered  to  be  equal  to  an  oath  taken 
in  a  court  of  justice ;  but  that  is  because  of  the  circumstances 
surrounding  them  when  made.  It  is  assumed  that  being  made 
in  extremity,  when  the  party  is  at  the  point  of  death  and 
believes  that  all  hope  in  this  world  is  gone,  they  have  some 
guarantee  for  their  truth  in  view  of  the  solemnity  of  the  occa- 
sion ;  or  as  much  as  an  oath  in  court  would  have.  But  it  is 
clear  that  their  value  as  evidence  rests  upon  an  assumption 
and  hence  it  is  that,  while  the  law  recognizes  the  necessity  of 
admitting  such  proof  on  a  par  with  an  oath  in  a  court  of 
justice,  it  does  not,  and  cannot,  regard  it  as  of  the  same 
value  and  weight  as  the  evidence  of  a  witness  given  in  a 
court  of  justice,  under  all  the  tests  and  safeguards  which 
are  there  afforded  for  discovering  the  truth  —  the  bbject 
of  judical  inquiry.  For  there  the  accused  has  the  oppor- 
tunity of  more  fully  investigating  the  truth  of  the  evi- 
dence, by  the  means  of  cross-examination,  and  the  jury  have 
the  opportunity  of  observing  the  demeanor  of  the  person 
whose  testimony  is  relied  upon.  (See  2  Russell  on  Crimes,  p. 
767,  and  2  Best's  Evid.  p.  637,  and  authorities  cited.)  The 
power  of  cross-examination  is  quite  as  essential,  in  the  process 
of  eliciting  the  truth,  as  the  obligation  of  an  oath ;  and  where 
the  life,  or  the  liberty,  of  the  defendant  is  at  stake,  the  absence 
of  the  opportunity  for  cross-examination  is  a  serious  depriva- 
tion ;  which  differentiates  in  nature  and  in  degree  the  evidence 
of  a  dying  declaration  from  that  which  is  direct  and  given 
upon  the  witness  stand.  Where,  as  in  the  present  case,  the 
evidence  to  convict  the  defendant  is  contained  in  an  ante  mar- 
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ie?n  statement  of  the  deceased,  while  it  is  entitled  to  be  con- 
sidered as  having  the  weight  of  an  oath,  it  would  be  wrong  to 
say  that  it  had  all  the  weight  which  the  law  can  give  to  evi- 
dence. Yet  that  is  what,  in  effect,  the  recorder  instructed  the 
jury  here,  when  he  told  them  that  the  dying  declarations  are 
"  given  all  the  sanction  of  evidence,  which  the  law  can  give  to 
evidence."  Speaking  in  a  strict  sense,  the  sanction  of  an  oath 
and  the  sanction  of  such  declarations  are  deemed  to  be  the 
same,  when  the  state  of  mind  of  the  person  is  considered  ;  but, 
as  it  was  said  by  Baron  Alderson,  in  Ashtorts  Case  (2  Lewin, 
147),  "  though  the  sanction  is  the  same  the  opportunity  of 
investigating  the  truth  is  very  different  and,  therefore,  the 
accused  is  entitled  to  every  allowance  and  benefit  that  he  may 
have  lost  by  the  absence  of  the  opportunity  of  more  full 
investigation  by  the  means  of  cross-examination."  This  defend- 
ant denied  having  practised  an  abortion,  and  testified  as  to 
statements  by  the  deceased  and  as  to  facts,  which,  if  the  jury 
had  believed  her,  would  have  resulted  in  her  acquittal.  It 
was,  therefore,  of  the  utmost  importance  that  the  jury  should 
not  receive  the  incorrect  impression  that,  however  admissible 
in  evidence  the  dying  statement,  it  was  as  valuable,  or  as 
authoritative,  for  the  purpose  of  proving  the  defendant's 
guilt,  as  though  the  inculpatory  evidence  had  been  given  by 
a  witness  in  a  court  of  justice  and  with  every  opportunity 
to  the  defendant  to  investigate  its  truth  by  means  of  cross- 
examination.  The  district  attorney  discusses  the  signifi- 
cance of  the  word  "sanction,"  used  by  the  recorder,  and 
argues  that  it  is  not  to  be  read  as  meeting  "weight." 
But  we  must  read  the  language  of  a  charge  in  the  sense 
in  which  it  is  ordinarily  used  and  understood  by  plain  men 
and,  when  so  read,  "sanction"  would  convey  the  idea  of 
sacredness,  or  of  authority,  and,  in  the  connection  in  which 
used  in  the  charge,  that  of  weight.  The  General  Term  jus- 
tices so  interpreted  it,  themselves,  and  why  should  not  the 
jurors.  In  my  opinion,  so  would  the  casual  hearer.  The 
learned  recorder,  himself,  must  have  intended  to  attach  to  the 
evidence  of  a  dying  declaration  an  importance  equivalent  to 
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the  highest,  which  the  law  could  attach  to  evidence ;  or  he 
would  not  have  said  so  broadly  that  it  was  "  given  all  the 
sanction  of  evidence  which  the  law  can  give  to  evidence." 
We  think  the  jury  were  incorrectly  instructed  as  to  the 
relative  character  and  weight  of  such  evidence  and  it  is 
impossible  to  say  tnat  thereby  the  defendant's  substantial 
rights  may  not  have  been  prejudiced. 

The  order  appealed  from  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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161  876i  The  People  of  the  State  of  New  York,  Respondent,  v. 

Carl  Feigenbaum,  Appellant. 

Murder  —  Evidence  —  Motive.  Where,  upon  the  trial  of  an  indict- 
ment for  murder,  the  evidence  points  unmistakably  to  the  guilt  of  the 
defendant,  the  question  of  motive  is  comparatively  unimportant,  and  the 
absence  of  evidence  as  to  what  led  to  the  tragedy  is  immaterial. 

(Argued  February  21,  1896;  decided  March  3,  1896.) 

Appeal  from  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  of  the  city  and  county  of  New  York,  rendered 
November  9,  1894,  upon  a  verdict  convicting  defendant  of 
the  crime  of  murder  in  the  first  degree,  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  S.  Lawton  for  appellant. 

John  D.  Lindsay  for  respondent. 

Andrews,  Ch.  J.  The  defendant  was  convicted  in  the 
Court  of  General  Sessions  of  the  city  and  county  of  New 
York,  of  the  crime  of  murder  in  the  first  degree  in  killing 
one  Juliana  Hoffman  by  stabbing,  on  the  night  of  Friday, 
August  31, 1894,  in  a  house  on  Sixth  street  in  the  city  of  New 
York.  A  brief  reference  only  to  the  facts  disclosed  on  the 
trial  will  be  sufficient  to  show  that  this  court  would  not  be 
justified  in  interfering  with  the  verdict  of  the  jury.  The 
deceased,  a  widow  fifty-six  years  of  age,  lived  with  her  son 
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Michael,  a  boy  sixteen  years  old,  in  two  rooms  on  the  first 
floor  over  a  store  of  a  building  on  Sixth  street,  near  Avenue 
A,  in  the  city  of  New  York.  The  defendant  is  a  German, 
who  came  to  this  country  in  1890  or  1891,  a  gardener  by 
occupation,  having  no  family  here,  and,  prior  to  the  homicide, 
had  drifted  about  in  the  city  of  New  York  and  vicinity,  occa- 
sionally getting  employment,  but  having  no  steady  work,  and 
was  poor  and  often  without  means.  He  had  lodgings  from 
time  to  time  at  various  places,  sometimes  paying  in  part  there- 
for, and  in  other  cases  staying  for  a  few  days  at  a  place  and 
leaving  without  paying  the  sum  agreed.  On  Wednesday, 
August  29,  1894,  he  applied  to  the  deceased  for  a  room,  and 
arranged  with  her  that  he  should  occupy  the  back  room  of  the 
two  rooms  of  her  apartment  for  a  sleeping  room,  he  to  pay 
therefor  one  dollar  a  week,  and  Mrs.  Hoffman  was  to  furnish 
him  breakfast,  for  which  he  was  to  pay  her  eight  cents  for  each 
meal.  He  occupied  the  back  room  on  Wednesday  and  Thurs- 
day nights,  and  on  Friday  evening,  about  ten  o'clock,  went  to  his 
room,  which  opened  out  of  the  front  room,  leaving  the  deceased 
and  her  son  therein.  During  Friday  evening,  while  the  three 
were  together  in  the  front  room,  the  deceased  took  from  a  closet 
in  that  room,  which  was  left  unlocked,  a  small  pocket  book 
and  left  the  house  to  purchase  some  bread  for  her  and  her 
son's  supper,  and  on  her  return  placed  the  pocket  book  in  the 
closet  again.  After  the  defendant  had  returned  to  his  room 
the  deceased  and  her  son  went  to  bed,  the  mother  sleeping  on 
a  lounge  on  one  side  of  the  room  near  one  of  the  two  front 
windows,  the  son  sleeping  on  a  couch  at  the  foot  of,  and  at 
right  angles  to  the  lounge.  The  son  was  the  only  person  who 
was  an  eye  witness  to  anything  which  occurred  between  the 
defendant  and  the  deceased  prior  to  the  homicide.  He  was 
awakened  about  midnight,  or  a  little  after,  by  a  scream  from 
his  mother.  He  then  saw  the  defendant  standing  by  the  side 
of  the  lounge,  with  a  knife  in  his  hand,  facing  the  deceased, 
who  had  partly  raised  herself  up  on  the  lounge.  The  son 
kicked  at  him  and  got  out  of  bed,  and  the  defendant  then 
turned  towards  him  with  the  upraised  knife.     The  son  fled  to 
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the  front  window  furthest  from  the  lounge,  got  out  backward 
and  stood  upon  the  cornice  of  the  building  and  cried  "  mur- 
der, police."  lie  testifies  that  he  put  his  head  into  the  room 
and  saw  the  defendant  strike  his  mother  with  the  knife  in  the 
neck.  His  cries  alarmed  the  neighborhood,  and  a  policeman 
and  other  persons  ran  towards  the  house.  The. defendant  was 
then  seen  coming  out  of  an  alley  at  the  side  of  the  house  on 
Sixth  street,  having  on  a  shirt  or  undershirt  and  trousers,  but 
having  no  hat  or  shoes  on  and  soon  commenced  to  run,  but 
was  pursued  and  overtaken  by  the  officers  and  brought  back 
to  the  house  and  into  the  room,  the  scene  of  the  homieide. 
The  deceased  was  found  lying  on  the  floor  near  the  lounge, 
bleeding  from  an  incised  wound  in  the  neck,  apparently  uncon- 
scious, and  she  died  shortly  after.  A  witness  who  lived  in  a 
house  overlooking  the  alley,  hearing  the  alarm  given  by  the 
son,  went  to  the  window  of  her  room  looking  upon  the  rear 
of  the  house  occupied  by  the  deceased,  and  saw  the  defendant 
on  the  roof  of  an  outbuildiug  adjacent  to  the  bedroom  which 
the  defendant  had  occupied,  from  which  he  clambered  down 
into  the  alley  before  spoken  of.  On  searching  the  alley  a  short 
time  after  the  defendant's  arrest  a  knife  was  found,  with  which, 
as  was  shown,  the  wound  in  the  neck  of  the  deceased  might 
have  been  inflicted,  with  blood  stains  upon  the  blade.  There  was 
evidence  also  that  there  were  blood  stains  on  the  hands  of  the 
defendant  when  he  was  brought  into  the  room  after  his  arrest 
In  the  room  occupied  by  the  defendant  was  found  a  whetstone, 
such  as  was  used  in  sharpening  tools,  and  a  blue  cloth  cover 
which  was  suitable  for  the  covering  of  the  knife  found  in  the 
alleyway.  Neither  of  these  articles  had  belonged  to  the 
deceased  or  her  son.  The  door  of  the  closet  in  the  front  room 
was  found  open  and  the  pocket  book  was  lying  open  on  the 
shelf.  There  was  little  or  no  money  in  it  the  evening  before, 
after  it  was  replaced  by  the  deceased  on  her  return  from  the 
baker's,  but  this  was  not  known  to  the  defendant.  There  was 
another  large  pocket  book  in  a  trunk  in  the  room  which  con- 
tained six  dollars,  which  had  not  been  disturbed.  The  sole 
defense  was  a  denial  of  the  identity  of  the  defendant  with 
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the  person  who  stabbed  the  deceased.  The  defendant  was 
sworn  as  a  witness  in  his  own  behalf  and  his  story  was  that  a 
man  named  Weibel  with  whom  he  had  become  acquainted, 
and  who  knew  that  he  had  a  room  in  the  house  of  the* 
deceased,  attracted  his  attention  by  a  whistle  after  the  defend- 
ant had  gone  to  bed  and  he  thereupon  went  down  and  let  him 
into  the  house,  and  that  both  then  got  into  the  one  bed,  and 
that  the  witness  was  awakened  by  a  6cream  from  the  deceased, 
and  finding  that  Weibel  had  left  the  room,  he  got  up,  and 
.supposing  that  Weibel  had  attempted  to  escape  by  the  alley, 
he  went  out  on  the  roof  and  into  the  alley  to  find  him,  and  in 
this  way  he  accounts  for  his  being  in  the  alley  and  going  into 
the  street.  The  improbable  story  of  the  defendant,  as  to 
^which  there  was  no  corroboration,  as  might  be  supposed,  was 
not  credited  by  the  jury.  It  is  unnecessary  to  go  into  further 
detail  of  the  evidence.  There  can  be  no  reasonable  doubt 
that  the  defendant  was  guilty  of  the  crime  charged  and  except 
-for  the  grave  character  of  the  case,  we  should  have  deemed  it 
quite  superfluous  to  call  attention  by  an  opinion  to  the  facts 
which  justified  the  conviction.  The  question  of  motive  is 
comparatively  unimportant  where  the  other  evidence  points 
unmistakably  to  the  guilt  of  a  defendant.  In  the  present  case 
there  could  not  under  the  circumstances  be  any  evidence  from 
a  living  witness  (other  than  the  defendant)  of  what  had  trans- 
pired between  the  defendant  and  the  deceased  before  the  son 
was  awakened  by  the  screams  of  his  mother.  Whether  the 
defendant  went  into  the  room  to  steal  the  pocket  book  and  was 
discovered  by  the  deceased,  and  this  led  to  the  tragedy,  is 
mere  matter  of  conjecture.  It  is  sufficient  to  say  that  the 
guilt  of  the  defendant  was  satisfactorily  proven.  The  case 
was  ably  tried  before  an  experienced  and  able  judge.  The 
few  exceptions  taken  raise  no  serious  question  and  none  have 
been  relied  upon  by  the  counsel  for  the  defendant.  The  charge 
was  clear,  careful  and  impartial,  and  it  becomes  our  duty  to 
affirm  the  conviction. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Charles  W.  Buchholz,  Appellant,  v.  The  New  York,  Lake 
Erie  and  Western  Railroad  Company,  Respondent. 

1.  Obstruction  of  Highway  —  Public  Nuisance — Private  Action. 
An  individual  who  has  suffered  special  injury  from  the  public  nuisance 
created  by  the  unlawful  obstruction  of  a  highway  by  an  individual  or 
corporation,  may  maintain  a  private  action  against  the  author  of  the 
injury  for  damages,  and  in  a  proper  case  may  invoke  the  jurisdiction  of 
equity  to  restrain  its  continuance. 

2.  Obstruction  of  Highway  —  Private  Action  —  Special  Damage. 
A  case  for  equitable  interposition  and  for  the  recovery  of  damages  at  the 
suit  of  an  individual  arises  when  an  unlawful  change  in  and  obstruction 
of  a  highway  by  an  individual  or  corporation  diverts  travel  from  the 
abutting  premises  of  a  hotel -keeper  and  seriously  interrupts  his  business. 

8.  Highways  —  Change  of  Line  —  Railroads  —  Act  of  1850.  The 
provision  of  the  General  Railroad  Act  of  1850  (Chap.  140,  §  24),  empower- 
ing a  railroad  company  to  change  the  line  of  a  highway  "where  an 
embankment  or  cutting  shall  make  a  change  in  the  line  of  such  highway 
desirable,  with  a  view  to  a  more  easy  ascent  or  descent,"  has  no  applica- 
tion to  the  case  of  the  discontinuance  of  a  highway  at  a  grade  crossing, 
the  removal  of  the  grade  crossing,  and  the  change  of  the  line  of  travel  by 
a  new  way  to  a  bridge  crossing,  when  no  embankment  or  cutting  existed 
at  the  grade  crossing. 

4.  Highways — Obstruction  and  Change  of  Line  —  Railroads— 
Removal  of  Crossing  —  Act  of  1850 — Injury  to  Property  Owners. 
The  power  conferred  upon  a  railroad  company  by  the  General  Railroad 
Act  of  1850  (Chap.  140,  §§  24,  28)  to  cross  highways  and,  in  so  doing,  to 
carry  them  under  or  over  the  track,  coupled  with  the  duty  of  restoration 
so  as  not  unnecessarily  to  impair  their  usefulness,  does  not  authorize  a 
railroad  company,  of  its  own  motion  and  without  the  sanction  of  the 
court  or  the  public  authorities,  to  obstruct  and  practically  discontinue  a 
highway,  remove  a  grade  crossing  and  change  the  line  of  travel  by  sub- 
stituting another  way  to  a  bridge  crossing  at  another  point,  to  the  injury 
of  property  owners. 

5.  Unlawful  Discontinuance  of  Highway  —  Ratification  by  Pub- 
lic Authorities — Past  Damages  of  Abutting  Owner.  If,  during  the 
pendency  of  an  action  by  an  abutting  property  owner,  to  enjoin  the 
unlawful  obstruction  and  discontinuance  of  a  highway  at  a  grade  crossing 
and  the  diversion  of  its  line  into  a  private  way  by  a  railroad  company 
and  for  damages,  the  public  authorities  approve  such  discontinuance  and 
accept  a  dedication  of  the  new  way,  their  action  cannot  relate  back  to  the 
time  when  the  unlawful  acts  were  done  so  as  to  cut  off  the  right  of  the 
plaintiff  to  damages  for  the  intervening  period;  but,  if  the  claim  for  an 
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injunction  is  thereby  defeated,  the  court  should  retain  the  suit  for  the 
purpose  of  awarding  such  damages. 

People  ex  rel.  Green  v.  D.  &  C.  R.  R  Co.  (58  N.  Y.  152),  distinguished. 

BuchhoU  v.  N.  T.,  L.  E.  db  W.  R.  R.  Co.  (66  Hun,  877),  reversed. 

(Argued  February  19,  1896;  decided  March  3,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  12,  1892,  which  affirmed  a 
judgment  in  favor  of  defendant  dismissing  the  complaint 
upon  the  merits  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  brought  to  procure  an  injunction  requir- 
ing defendant  to  restore  a  grade  crossing  and  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  taking  up  of  the 
same. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  W.  Lyon  for  appellant.  The  plaintiff,  even  as  abut- 
ting owner,  had  rights  of  access  to  and  benefits  derived  from 
the  travel  and  use  of  the  street  in  front  of  his  property,  and 
of  whiqli  he  could  not  be  divested  without  compensation  for 
the  damages  sustained.  (Reining  \\  X.  Y.,  L.  E.  cfc  TF.  R.  R. 
Co.,  128  X.  Y.  157 ;  Ahendroth  v.  M.  R.  Co.,  122  X.  Y.  1 ; 
Pondy.  M.  K  R.  Co.,  112  X.  Y.  188;  Green  v.  X.  Y.  C. 
R.  R.  Co.,  12  Abb.  [X.  C\]  124;  Crooke  v.  Anderson,  23 
Hun,  266 ;  Story  v.  X.  Y.  K  R.  R.  Co.,  90  X.  Y.  122 ;  Van 
Bi^unt  v.  Ahearn,  13  Hun,  388.)  This  action  was  brought  for 
damages  because  of  the  loss  sustained  by  the  plaintiff  from  a 
depreciation  of  his  business  as  a  hotel-keeper  caused  by  the 
diversion  of  the  public  from  passing  his  premises.  That  the 
plaintiff  is  entitled  to  any  damages  sustained  by  reason  of  the 
loss  of  such  patronage  is  well  settled.  {Call  a  nan  v.  Oil  man, 
107  X".  Y.  360;  Flynn  v.  Taylor,  127  X.  Y.  596;  /food  v. 
Smith,  5  Wkly.  Dig.  117.)  This  action  is  distinguishable  from 
that  class  of  actions  pertaining  to  the  grading  of  the  streets 
by  railroads.  (Reining  v.  X.  Y,  L.  &  W.  R.  R.  Co.,  12$ 
Jf .  Y.  157.)  The  alteration  as  made  would  have  been  illegal, 
81 
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even  had  it  been  done  by  the  village  authorities.     {Cohen  v. 
Mayor,  etc.,  113  X.  Y.  532.) 

Le-win  E.  Carr  for  respondent.  The  defendant  might 
change  the  location  of  the  street  if  necessary  to  secure  a  safe 
restoration  of  the  way  after  the  building  of  its  railroad. 
(Laws  of  1850,  chap.  140,  §§  24,  2T;  2  R.  S.  [8th  cd.]  1749, 
1751 ;  People  ex  rel.  v.  D.  c£  C.  P.  P.  Co.,  58  X.  Y.  152; 
People  v.  J\T.  Y.  C.  cfe  //.  P.  P.  P.  Co.,  74  X.  Y.  302; 
ConUin  v.  N.  J".,  O.  cfc  Tr.  P.  Co.,  102  X.  Y.  107;  Hint 
v.  N.  Y.  C  cfr  //.  P.  P.  P.  Co.,  101  X.  Y.  98 ;  Pauenstein 
v.  JY  Y,  L.  cfe  IF.  P.  P.  Co.,  136  X.  Y.  52S.)  Xo  property 
right  of  the  appellant  was  affected  by  the  change,  and  so 
there  was  and  is  no  right  to  an  injunction  or  damages.  (Story 
v.  N.  Y.  E.  P.  P.  Co.,  90  X.  Y.  122 ;  Crim  v.  Starkweather, 
136  X.  Y.  635 ;  Coster  v.  Mayor,  etc.,  43  X.  Y.  399  ;  People 
v.  Kerr,  27  X.  Y.  188, 192  ;  Fearing  v.  Incin,  55  X.  Y.  486, 
490  ;  Smith  v.  City  of  Boston,  7  Gush.  254  ;  llier  v.  X.  Y, 
IF.  S.  ik  B.  P.  Co.,  40  Hun,  310.)  There  was  sufficient 
assent  from  the  municipality,  if  such  assent  was  needful  for 
the  protection  of  the  defendant.  (Buswell  v.  Links,  8  Daly, 
518  ;  Kilbonrne  v.  Bd.  Supervisors  Sullhan  Co.,  62  Hun, 
210,219;  137  X.  Y.  170,  178;  Laws  of  1873,  chap.  370; 
People  ex  rel.  v.  Jones,  63  X.  Y.  306.) 

Andrews,  Ch.  J.  Main  street,  in  the  village  of  Port  Jervis, 
as  it  existed  prior  to  March,  1890,  ran  in  a  northerly  and 
southerly  direction,  passing  the  plaintiff's  premises,  upon 
which  for  many  years  had  been  erected  a  hotel  and  bams, 
used  by  him  for  hotel  purposes.  The  plaintiff's  lot  adjoined 
lands  of  the  defendant  on  the  north,  and,  up  to  the  date  men- 
tioned, the  tracks  of  the  defendant  crossed  Main  street  at 
grade  on  its  own  premises,  fifty  feet  or  more  north  of  the 
north  line  of  the  plaintiff's  lot.  In  March,  1890,  the  defend- 
ant constructed  a  bridge  over  its  tracks,  one  hundred  feet 
east  of  the  grade  crossing,  and  connected  it  with  Main  street, 
north  of  the  plaintiff's  lot,  and  an  approach  thereto  on  the 
soutli  from  Main  street,  one  hundred  feet  or  more  south  of 
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the  plaintiffs  premises,  and  at  the  same  time  took  up  the 
planking  at  the  grade  crossing  and  built  a  fence  across  Main 
street  north  of  plaintiffs  lot,  where  the  bridge  connected  with 
the  street.  By  these  acts  of  defendant  the  travel  on  Main 
street  in  front  of  plaintiffs  premises  was  diverted  to  the  new 
way  across  the  bridge.  It  left  the  plaintiffs  hotel  and  prem- 
ises on  a  spur  of  Main  street,  closed  at  the  north,  or  on  what 
was,  after  the  change,  practically  a  lane  starting  from  the 
point  one  hundred  feet  south  where  the  new  way  diverged 
from  Main  street.  It  was  found  that  the  plaintiff,  by 
reason  of  the  interference  with  Main  street,  sustained 
special  damage,  and  the  facts. proved  in  connection  with 
the  use  to  which  the  plaintiff's  premises  were  devoted  amply 
justify  the  finding.  But  the  trial  court  refused  relief  on 
the  ground  that  under  the  circumstances  the  plaintiff  had 
suffered  no  injury  to  his  property  for  which  he  was  entitled 
either  to  damages  or  an  injunction. 

There  can  be  no  doubt  of  the  general  proposition  that  an 
unlawful  obstruction  of  a  public  highway,  by  an  individual  or 
corporation,  constitutes  a  public  nuisance,  and  subjects  the 
party  who  created  or  maintains  it  to  an  indictment,  and  to  a 
proceeding  for  its  abatement  in  behalf  of  the  public.  But  the 
public  remedy  is  not,  in  all  cases,  exclusive.  An  individual 
who  has  suffered  special  injury  from  the  nuisance,  not  common 
to  the  whole  public,  may  maintain  a  private  action  against  the 
author  of  the  injury  for  damages,  and  in  a  proper  case  may 
invoke  the  jurisdiction  in  equity  to  restrain  its  continuance. 
The  equitable  jurisdiction  attaches  when  the  legal  remedy  is 
inadequate,  either  because  the  damages  are  such  that  they  can- 
not be  measured  by  a  money  standard,  with  any  certainty,  or 
where  they  are  continuous,  and  multiplicity  of  suits  would  be 
likely  to  result  if  the  remedy  was  confined  to  proceedings  at  law. 

The  injury  suffered  by  the  plaintiff  in  this  case  from  the 
change  in,  and  obstruction  of,  the  street,  whereby  travel  was 
diverted  from  his  premises,  and  his  business  as  a  hotel-keeper 
seriously  interrupted,  made  a  case  for  equitable  interposition, 
and  for  the  recovery  of  damages,  within  the  cases  in  this 
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state,  assuming  that  the  defendant's  acts  were  unlawful. 
{Adams  v.  Popham,  76  N.  Y.  410 ;  CaUanan  v.  Oilfnanf 
107  id.  360;  Flynnv.  Taylor,  127  id.  596;  see,  also,  Sto. 
Eq.  §  926  et  seq.)  It  is  contended  in  behalf  of  the  defendant 
that,  under  the  provisions  of  the  General  Railroad  Act  of 
1850,  it  was  authorized  to  make  the  change  in  Main  street, 
for  the  purpose  of  obviating  a  grade  crossing.  By  section  28, 
sub.  5  of  the  act,  a  railroad  is  authorized  to  construct  its  road 
"  across,  along  or  upon "  any  street  or  highway  which  the 
route  of  its  road  shall  intersect,  coupled  with  the  obligation  to 
restore  the  street  or  highway  thus  intersected  to  "  its  former 
state,  or  to  such  state  as  not  unnecessarily  to  have  impaired 
its  usefulness."  By  section  24,  it  is  provided  that,  at  a  cross- 
ing, the  highway  "  may  be  carried  under  or  over  the  track,  as 
may  be  found  most  expedient,"  and,  by  the  same  section, 
power  is  given  to  a  railroad  company  to  change  the  line  of  a 
highway,  "where  an  embankment  or  cutting  shall  make  a 
change  in  the  line  of  such  highway  *  *  *  desirable,  with 
a  view  to  a  more  easy  ascent  or  descent,"  and  it  authorizes 
additional  lands  to  be  taken  by  the  company  for  the  construc- 
tion of  such  new  line.  The  provision  last  cited  is  the  only 
one  in  the  act  which  in  terms  authorizes  a  railroad  company 
to  change  the  line  of  a  highway,  and,  without  considering 
whether  the  authority  conferred  by  this  provision  may  be 
exercised  independently  of  the  action  of  the  local  authorities 
having  the  charge  of  highways,  it  is  sufficient  to  say  that  the 
provision  has  no  application  in  this  case.  The  change  in 
Main  street  was  not  and  could  not  have  been  made  under  the 
authority  of  this  provision,  since  no  embankment  or  cutting 
existed  at  the  grade  crossing.  The  defendant  must,  therefore, 
rest  for  its  justification,  under  the  act  of  1850,  upon  the  power 
given  by  the  28th  section  to  cross  highways,  coupled  with  the 
duty  of  restoration,  and  that  given  by  the  24th  section  to 
carry  a  highway  under  or  over  the  track  of  its  road.  We  are 
of  opinion  that  neither  of  these  sections  conferred  on  the 
defendant  power  to  change  the  line  of  Main  street  as  it  existed 
prior  to  March,  1890.     The  bridge  and  the  new  line  were  con- 
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structed  wholly  on  the  lands  of  defendant,  and  this,  so  far  as 
we  can  perceive,  was  a  perfectly  lawful  act.  It  was  a  private 
way,  and,  if  Main  street  had  been  left  open  and  unobstructed, 
the  plaintiff  would  have  no  legal  cause  of  complaint,  although 
the  new  way  might  divert  travel  from  his  premises. 

But   the   company  having  practically  closed  Main  street 
north  of  the  plaintiffs  lot,  the  question  of  its  power  so  to  do 
necessarily  arises.     It  is  plain  that  the  power  conferred  on  the 
defendant  to  cross  highways,  and  in  so  doing  to  carry  them 
above  or  below  grade,  coupled  with  the  duty  of  restoration  so 
as  not  unnecessarily  to  impair  their  usefulness,  confers  some 
discretion.     It  has  accordingly  been  held  that  a  railroad  com- 
pany, under  this  power,  may  determine  whether  a  crossing  shall 
be  made  by  carrying  the  highway  above  or  below  its  tracks, 
and  its  discretion  fairly  exercised,  although  it  interferes  with 
the  convenience  of  an  abutting  property  owner  or  diminishes 
the  value  of  his  property,  is  damnum  absque  injuria.     {Conk- 
I  hi  v.  New  York,  Ontario  cfe  W.  R.  Co.,  102  N.  Y.  107 ;  see,  also, 
People  v.  X.  Y.  C.  &  II.  R.  R.  R.  Co.,  U  id.  302.)    These  were 
cases  where  the  acts  of  the  railroad  were  expressly  authorized 
and  done  within  the  limits  of  the  highway,  and  where  there  was 
no  attempt  to  change  its  original  location.     No  case  which  we 
have  found  in  this  state  goes  beyond  these  cases  in  defining 
what  may  be  done  by  a  railroad  company  in  the  exercise  of 
the  power  to  cross  highways.     If  a  company  can  change  the 
route  of  a  highway  in  exercising  this  power,  it  must  be  for 
the  reason  that  the  right  to  do  so  is  an  incident  to  the  power 
to  cross  highways  and  of  the  obligation  of  restoration,  in  cases 
where  such  a  change  would  be  reasonable  and  beneficial  to 
the  public.     But  this  claim  is  met  at  the  threshold  by  the  set- 
tled principle  that  an  interference  with  a  highway  by  private 
persons  or  corporations  unless  sanctioned  by  express  statutory 
authority  or  by  authority  implied  from  powers  affirmatively 
given   is    unlawful,   and   statutes    "authorizing  obstructions 
upon    highways   which   would   otherwise   be   nuisances  are 
strictly  construed  and  must  be  closely  pursued."     (2  Dil.  Mun. 
Corp.  §  657  and  cases  cited.)     Public  rights  are  not  easily 
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lost,  and  an  interference  with  a  highway  by  a  private  person 
or  by  a  corporation  ought  not  to  be  sanctioned  by  a  construc- 
tion of  a  statute  which  neither  in  terms  nor  by  necessary  impli- 
cation authorizes  it.  In  the  case  of  The  Warren  R.  R.  Co. 
v.  The  State  (29  N.  J.  L.  353)  a  railroad  company  was  author- 
ized by  its  charter  to  alter  and  grade  the  public  roads  it 
should  cross  so  that  travel  should  not  be  impeded.  The  com- 
pany built  an  embankment  at  a  certain  point  so  as  to  make  the 
highway  impassable.  As  a  substitute  for  the  road  so 
obstructed  the  company,  for  a  short  distance,  provided 
another,  avoiding  the  old  route  and  embankment.  It  was 
held  tliat  the  company  thereby  subjected  itself  to  indictment 
The  chief  justice  said :  "  It  is  claimed  that  the  words  alter 
<md  grade  are  of  sufficiently  large  import  to  include  changing 
the  route  of  the  road.  No  such  construction  can  be  given  to 
the  words  by  unnecessary  implication.  Public  highways  ought 
not  to  be  destroyed  even  in  part  under  pretense  of  legislative 
authority  unless  it  be  conferred  either  in  express  terms  or  by 
necessary  implication.  If  the  words  are  ambiguous,  the  con- 
struction ought  to  be  in  favor  of  the  common  right  of  highway, 
not  against  it."  In  Hughes  v.  The  Providence  &  Worcester  R. 
R.  Co.  (2  R.  I.  493)  the  charter  of  a  railroad  company  pre- 
scribed that  if  in  its  course  it  should  pass  any  highway,  it 
should  be  so  constructed  a&  not  to  impede  or  obstruct  its  6afe 
and  convenient  use,  and  gave  the  company  the  right  to  raise 
and  lower  the  highway  so  that  the  railroad  might  pass  under, 
over  or  across  the  same.  It  was  held  that  under  this  author- 
ity the  company  was  not  justified  in  widening  the  highway  or 
diverting  its  course,  or  supplying  its  place  by  a  new  way,  even 
if  the  public  convenience  was  promoted  by  the  change.  The 
court  in  that  case  sustained  an  action  by  a  private  owner  for 
damages  for  the  obstruction  of  the  original  highway.  We 
think  these  cases  proceed  on  a  sound  principle.  In  our 
opinion  the  act  of  the  defendant  in  obstructing  Main  street 
above  the  plaintiffs  premises  is  not  justified  by  the  act  of 
1850,  and  that  "it  cannot  shelter  itself  from  liability  to  the 
plaintiff  under  the  plea  of  the  public  interest.     The  case  of 
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The  People  ex  reL  Green  v.  Dutchess  cfc  Columbia  It.  It.  Co. 
(58  N.  Y.  152)  is  cited  by  the  defendant's  counsel  .as  an 
authority  for  the  proposition  that  a  railroad  company  in  dis- 
charging ite  duty  to  restore  a  highway  crossed  by  it,  to  *'  its 
former  state  or  to  such  state  as  not  unnecessarily  to  have 
impaired  its  usefulness,"  may  change  the  line  of  the  highway, 
if  that  is  a  reasonable  method  of  restoration.  We  think  the 
case  does  not  sustain  this  contention.  Power  is  given  by  the 
highway  acts  to  highway  commissioners  under  certain  regula- 
tions to  alter  or  discontinue  highways.  The  railroad  com- 
pany in  that  case  had  located  its  road  within  and  along  a  high- 
way, rendering  travel  therein  dangerous.  The  proceeding 
was  by  commissioners  of  highways  to  compel  the  company  to 
make  the  highway  safe  and  the  court  sustained  a  mandamus 
requiring  the  company  to  change  the  highway  for  a  short  dis- 
tance to  the  side  of  its  road,  so  as  to  render  the  highway  safe 
for  travel.  What  the  court  may  compel  a  railroad  company 
to  do  is  one  thing,  but  it  is  quite  a  different  thing  to  say  that 
a  company,  without  the  sanction  of  the  court  or  the  public 
authorities,  may  of  its  own  motion  discontinue  a  highway  and 
substitute  another  way  in  its  place  to  the  injury  of  property 
owners. 

Among  the  findings  of  the  court  in  this  case  is  one  to  the 
effect  that  the  trustees  of  the  village,  who  'by  the  charter  are 
invested  with  the  power  of  commissioners  of  highways  in 
towns,  assented  to  the  change  made  by  the  defendant  and 
accepted  the  dedication  of  the  new  street  and  bridge,  and  dis- 
continued the  part  of  Main  street  north  of  the  plaintiffs  lot 
to  the  north  end  of  the  bridge.  This  finding  is  not  supported 
by  the  evidence.  The  defendant  proved  on  the  trial  that  the 
trustees  of  the  village  on  the  7th  day  of  December,  1S91,  three 
days  before  the  trial  of  the  action,  and  nearly  eighteen  months 
after  its  commencement,  on  application  of  the  defendant, 
passed  a  resolution  accepting  the  new  way  and  discontinuing 
the  part  of  Main  street  mentioned,  "on  condition  that  said 
railroad  company,  within  ten  days  from  this  date,  file  with  the 
clerk  of  said  village  an  agreement  to  maintain  said  bridge  and 
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approaches  thereto."  It  does  not  appear  that  this  condition 
has  been  performed.  There  is  no  claim  that  it  was  performed 
prior  to  the  10th  day  of  December,  1891,  the  day  on  which  the 
action  was  tried  and  decided.  The  defendant  at  that  time 
stood  as  if  no  action  had  been  taken  by  the  village  authorities. 
Even  if  the  acceptance  had  been  unconditional,  and  operated 
as  a  valid  discontinuance  of  the  part  of  Main  street  north  of 
plaintiffs  lot,  so  as  to  defeat  the  claim  for  an  injunction,  the 
court  nevertheless  should  have  retained  the  suit  for  th3  pur- 
pose of  awarding  any  damages  sustained  by  the  plaintiff  prior 
to  the  legalization  by  the  trustees  of  the  acts  of  the  defend- 
ant. The  order  and  approval  could  not  take  effect  by  relation 
to  the  time  when  the  acts  were  done,  so  as  to  cut  off  the  right 
of  the  plaintiff  to  damages  for  the  intervening  period. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

All  concur. 

Judgment  reversed. 

The    People   of  the    State   of   >*e\v    \  ork,    Appellant, 
v.  James  Owens,  Respondent. 

1.  Excise  Law  —  Violations  —  Ev idence  —  Burden  of  Proof.  The 
general  rules  of  evidence,  applicable  to  trials  in  criminal  cases,  govern  in 
the  investigation  of  charges  under  the  Excise  Law:  when,  therefore, 
upon  the  trial  of  an  alleged  violation  of  the  Excise  Law,  the  facts  and  cir- 
cumstances adduced  are  of  such  a  character  as  to  fairly  permit  an  infer- 
ence consistent  with  the  innocence  of  the  defendant,  they  cannot  be 
regarded  as  evidence  to  support  a  conviction. 

2.  Excise  La  w  —  Selling  on  Sunday  —  Evidence.  A  violation  of  the 
Excise  Law  (Laws  of  1892,  chap.  401,  §  32)  in  offering  and  exposing  for 
sale  liquors  on  Sunday  is  not  established  by  the  facts  that  on  a  Sunday  a 
policeman  went  to  the  defendant's  liquor  saloon,  which  was  closed;  that 
he  entered  through  a  window  and  found  the  defendant  standing  behind 
the  bar  and  three  men  in  front  of  it;  that  he  saw  two  glasses  on  the  bar 
with  a  small  quantity  of  liquid  in  them,  the  character  of  which  he  was 
unable  to  describe,  and  that  he  saw  nothing  delivered  to  any  one,  and  saw 
no  one  drinking. 

Reported  below,  91  Hun,  344. 


(Argued  February  21,  1896;  decided  March  3,  1896.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  18,  1895,  which  reversed  for  errors  of  law  a  judg- 
ment of  the  Court  of  Special  Sessions  of  the  city  and  county 
of  New  York  convicting  defendant  of  a  violation  of  the 
Excise  Law,  and  granted  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  m  the  opinion. 

John  D.  Lindsay  for  appellant.  The  conviction  was 
abundantly  supported  by  the  evidence.  (Laws  of  1892,  chap. 
401,  §  32.) 

Emanuel  M.  Friend  and  Charles  Colin  for  respondent. 
The  People  were  bound  to  make  out  a  proper  case  against  the 
defendant  under  the  statute  to  warrant  a  conviction.  {City 
of  Buffalo  v.  Smithy  28  X.  Y.  Supp.  690;  JVevin  v.  Ladite, 
3  Den.  437 ;  People  v.  Wirt,  24  How.  Pr.  289 ;  Blatz  v. 
Rohrbach,  116  X.  Y.  450.)  There  is  no  evidence  that  any 
strong  or  spirituous  liquors,  wines,  ale  or  beer  were  exposed 
for  sale.  {Blatz  v.  Rohrbach,  116  X.  Y.  452;  Xevin  v. 
Ladne,  3  Den.  437 ;  People  v.  Hart,  24  How.  Pr.  2S9 ;  Bd. 
Comrs.  Excite  v.  Taylor,  21  X.  Y.  173;  People  e.r  rel.  Lotz 
v.  Norton,  76  Hun,  7;  Ran  v.  People,  63  X.  Y.  277.) 

O'Brien,  J.  ±he  defendant  was  convicted  in  the  Court  of 
Special  Sessions  of  the  city  of  Xew  York  upon  a  complaint 
charging  him  with  a  misdemeanor  in  offering  and  exposing 
for  sale  strong  and  spirituous  liquors  on  a  Sunday,  in  violation 
of  the  provisions  of  the  Excise  Law.  The  statute  enacts  that 
"  any  person  who,  whether  having  a  license  or  not,  shall  sell, 
or  offer  or  expose  for  sale,  or  give  away,  any  strong  or  spiritu- 
ous liquors,  wines,  ale  or  beer:  1.  On  Sunday,  *  *  * 
shall  be  guilty  of  a  misdemeanor."  The  trial  was  had  before 
the  court,  composed  of  three  members,  without  a  jury.  The 
defendant  was  convicted  by  the  majority  of  the  members  of 
the  court,  one  of  the  justices  dissenting.  The  court  made  a 
certificate  to  the  effect  that,  in  its  opinion,  there  was  reason- 
able doubt  whether  the  conviction  should  stand,  and  the  case 
82 
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was  taken  upon  appeal  to  the  General  Term  of  the  Supreme 
Court,  where  the  conviction  was  reversed  for  errors  of  law 
and  not  for  errors  of  fact,  nor  as  matter  of  discretion,  and  a 
new  trial  granted. 

The  only  question  presented  is  whether  the  judgment  of 
conviction  is  supported  by  evidence.  The  only  witness  swoni 
was  a  policeman,  who  testified  that  on  Sunday,  June  30, 
1895,  he  went  to  the  defendant's  place  of  business  and,  find- 
ing the  door  locked,  entered  through  a  window.'  He  found 
the  defendant  behind  the  bar  in  his  shirt  sleeves  and  with  a 
bartender's  apron  on.  Three  other  men  were  in  the  room  in 
front  of  the  bar  but  none  of  them  were  sworn.  There  were 
two  glasses  on  the  bar  with  a  6mall  quantity  of  liquid  in  them, 
but  the  witness  was  unable  to  state  what  it  was  and  it  was  not 
described  as  to  cplor  or  otherwise  so  as  to  enable  the  court  to 
make  any  finding  as  to  its  character.  There  were  also  in  what 
the  witness  calls  a  back  bar  bottles  which  were  labeled  as  con- 
taining whisky  and  brandy  with  glasses  and  the  other  furni- 
ture of  a  saloon.  The  witness  saw  nothing  delivered  to  any 
one  and  saw  no  one  drinking,  and,  so  far  as  appears,  the 
defendant  did  nothing  but  stand  behind  the  front  bar.  He 
was  unable  to  state  what  the  contents  of  the  bottles  or  glasses 
were  in  fact,  or  that  the  defendant  was  engaged  in  selling  any- 
thing or  offering  or  exposing  anything  for  sale.  There  was, 
of  course,  evidence  enough  to  warrant  the  inference  that  the 
place  was  a  saloon  and  that  the  defendant  was  engaged  in  the 
general  business  of  attending  bar  and  selling  liquors.  But 
that  was  not  the  precise  question  involved.  So  far  as  appears* 
the  defendant  had  a  license  and  had  the  right  to  carry  on  the 
general  business  of  selling  strong  and  spirituous  liquors.  The 
charge  was  that  he  was  so  engaged  on  a  prohibited  day,  and 
hence  the  general  character  and  surroundings  of  the  place  and 
the  presence  of  the  bottles,  glasses  and  other  accompaniments 
of  the  business  could  not  warrant  any  6uch  inferences  as 
might  be  drawn  on  the  trial  of  a  charge  for  selling  without  ja 
license.  The  general  rules  of  evidence,  applicable  to  trials  in 
criminal  cases,  govern  in  the  investigation  of  charges  of  this 
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character.  The  burden  of  proof  is  upon  the  prosecution  ;  the 
defendant  is  presumed  to  be  innocent  until  proved  guilty 
beyond  a  reasonable  doubt  and  no  inference  of  guilt  can  be 
founded  upon  circumstances  except  such  as  naturally  or 
necessarily  follow  from  the  facts.  If  the  facts  and  circum- 
stances are  of  such  a  character  as  to  fairly  permit  an  inference 
consistent  with  innocence,  they  cannot  be  regarded  as  evidence 
to  support  a  conviction.  The  general  rule  in  criminal  cases 
is  that  where  the  evidence  is  circumstantial  the  facts  shown 
must  not  only  be  consistent  with,  and  point  to,  the  guilt  of  the 
defendant,  but  must  be  inconsistent  with  his  innocence. 
(People  v.  Bennett,  49  N.  Y.  137.) 

The  only  proof  in  this  case  consisted  in  the  appearances 
which  the  policeman  observed  after  he  entered  the  saloon.  It 
was  matter  of  pure  conjecture  whether  the  small  amount  of 
liquid  in  the  glasses  upon  the  bar  was  intoxicating,  or  of  such 
a  character  as  is  prohibited  from  sale  by  the  statute.  The 
conclusion  that  it  was  may  be  a  natural  instinct  of  the  mind* 
but  cannot  be  said  to  be  the  result  of  legal  evidence,  which  is 
the  only  basis  for  a  judgment  in  the  investigation  of  a  crim- 
inal charge. 

The  court  that  tried  and  convicted  the  defendant  has  certi- 
fied that  there  was  a  reasonable  doubt  as  to  whether  its  judg- 
ment should  stand,  and,  since  that  doubt  could  have  arisen 
only  with  respect  to  the  value  of  the  evidence  in  support  of 
the  charge  against  the  defendant,  he  should  have  been  dis- 
charged if  such  a  doubt  as  to  the  facts  existed  in  their  minds 
at  the  close  of  the  proofs  and  before  judgment. 

The  facts  and  circumstances  proved  in  support  of  the  charge 
were  suspicious,  but  suspicion  is  not  proof,  and  no  one  had  the 
right  to  say  that  they  were  inconsistent  with  innocence,  since 
any  or  all  of  them  could  exist  without  the  commission  of  the 
offense  with  which  the  defendant  was  charged. 

The  judgment  of  the  General  Term  reversing  the  convic- 
tion must,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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148    652  Nathaniel   Jarvis,  Jr.,    Respondent,    v.  The  Manhattan 
Beach  Company,  Appellant. 


1 .  Corporations  —  Stock  Certificates  —  Liability  for  Wrongful 
Acts  of  Agent.  The  liability  of  a  corporation  to  a  bona  fide  holder  of 
certificates  of  its  stock,  fraudulently  issued  or  put  in  circulatioa  by  the 
wrongful  or  criminal  acts  of  its  officers  or  agents,  is  determined  by  the 
general  rules  of  law  governing  the  relations  of  principal  and  agent  as 
developed  and  applied  to  corporations,  acting  solely  through  such 
agencies. 

2.  Corporations  —  Stock  Certificates  —  Liability  for  Wrongful 
Acts  op  Agent.  The  general  rule  —  that  the  principal  is  liable  to  a  third 
person  in  a  civil  action  for  the  fraud  or  other  malfeasance  of  his  agent, 
perpetrated  by  the  latter  in  the  course  of  his  employment,  although  the 
principal  did  not  authorize,  justify  or  know  of  the  misconduct  —  is 
applicable  to  a  corporation  in  the  case  of  a  fraudulent  issue  of  stock 
certificates  by  its  agent. 

8.  Stock  Certificates  —  Rights  of  Holders.  While  corporation 
stock  certificates  do  not  possess  all  the  qualities  of  commercial  paper  they 
do  possess  some  of  them,  and  innocent  parties,  dealing  in  them  will  be 
protected  upon  analogous  principles,  and,  in  a  proper  case,  will  be  entitled 
to  compel  recognition  as  stockholders,  where  power  exists  to  issue  new 
certificates,  or  to  indemnity  if  there  is  not. 

4.  Stock  Certificates  —  Fraudulent  Issu^  by  Transfer  Clerk 
for  Kale  —  Liability  of  Corporation  to  Broker.  If  a  stock  brokci 
receives  in  good  faith  from  the  transfer  clerk  of  a  corporation,  for  sale  on 
the  clerk's  own  account,  a  certificate  of  stock  of  the  corporation,  bearing 
the  genuine  signatures  of  the  proper  officers  and  of  the  registrar  of  transfers 
and  having  on  its  face  all  the  essential  evidence  of  genuineness,  and  hav- 
ing indorsed  thereon  a  blank  form  of  transfer  purporting  to  be  signed  by 
the  person  named  in  the  certificate,  witnessed  by  the  transfer  clerk,  and, 
before  taking  the  certificate  for  sale  or  guaranteeing  its  genuineness, 
sends  it  to  the  office  of  the  corporation  for  verification,  and  is  informed 
by  a  person  in  charge  and  having  authority  in  the  matter  that  the  cer- 
tificate is  in  a  condition  for  transfer,  and,  acting  upon  the  faith  of 
such  assurance,  sells  the  certificate  and  guaranties  its  genuineness,  as 
required  by  the  rules  of  the  stork  exchange,  and  on  its  being  subse- 
quently discovered  to  be  in  fact  spurious  and  worthless,  having  been 
fabricated  by  the  transfer  clerk  above  genuine  signatures,  takes  it  back 
—  the  corporation  will  be  estopped  from  denying  its  liability  to  indemnify 
the  broker  or  his  assignee. 

«">.  Stock  Certificates — Good  Faith  of  Holder.  Bail  faith  on  the 
part  of  a  stock  broker,  in  taking  from  the  transfer  clerk  of  a  corporation, 
for  sale  on  the  clerk's  personal  account,  an  apparently  genuine,  but  actu- 
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ally  spurious,  certificate  of  stock  of  the  corporation,  purporting  to  have 
been  issued  to  a  third  party  and  to  be  indorsed  in  blank  for  transfer,  is  not 
established  by  evidence  that  in  previous  transactions  in  which  the  broker 
had  acted  for  the  same  transfer  clerk  in  the  stile  of  stock  of  the  corporation 
he  had,  upon  receiving  the  certificates  sent  them  to  the  office  of  the  cor- 
poration and  procured  them  to  be  transferred  to  one  of  his  clerks,  where 
it  also  appears  that  on  receiving  the  certificate  in  question  the  broker  had 
sent  it  to  the  registrar  of  transfers  and  to  the  office  of  the  corporation  and 
had  been  informed  that  the  certificate  had  been  properly  registered  and 
that  it  was  in  a  condition  for  transfer. 
Reported  below,  75  Hun,  100. 

(Argued  February  19,  1896 ;  decided  March  3,  1§96.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  January  22,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained ,  by  reason  of  defendant's  refusal  to  transfer  a 
certificate  of  shares  of  its  capital  stock  at  the  request  of  the 
plaintiff's  assignors. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  J.  Kelly  for  appellant.  The  defendant's  motion 
to  dismiss  should  have  been  granted,  as  at  the  close  of  the 
plaintiff's  case  the  defect  in  his  title  was  apparent.  His  ven- 
dor could  transfer  no  better  title  than  he  himself  possessed. 
(1  Morawetz  on  Corp.  §  169  ;  M.  B.  Assn.  v.  M.  Co.,  3  Robt. 
395;  Purchase  v.  N.  Y.  Exchange,  3  Robt.  164.)  There  is 
no  equity,  no  question  of  estoppel  which  can  work  against 
the  defendant  in  this  case.  (Holhrook  v.  N.  J.  Z.  Co.,  57  N. 
Y.  616  ;  McMaster  v.  Ins.  Co.  of  N.  A.,  55  N.  Y.  222  ;  Bank 
of  Commerce  v.  Union  Bank,  3  JSr.  Y.  230.)  The  original  cer- 
tificate was  issued  and  signed  by  the  company's  officers  in  the 
regular  course  of  business,  and  without  knowledge  that  Bignell 
was  a  fictitious  character.  (Shiftman  v.  Bank  of  State  of  N. 
Y,  126  N.  Y.  318;  I.  Nat,  Bank  v.  Alley,  79  INT.  Y.*536 ; 
Turnbull  v.  Bowyer,  40  N.  Y.  456  ;  27  Fed.  Rep.  486.)   There 
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is  no  estoppel  arising  from  the  statements  alleged  to  have  been 
made  at  the  company's  office.  (Iselin  v.  Heinlein,  16  Abb. 
[X.  C.]  73 ;  Bigelow  on.  Est.  [4th  ed.]  559.)  There  can  be  no 
estoppel  when  the  party  claiming  one  is  obliged  before  chang- 
ing his  position  to  inquire  for  the  existence  of  other  facts  to 
make  the  inducements  sufficient  and  to  rely  upon  them  also  in 
acting.  (Bigelow  on  Est.  [4th  ed.]  622 ;  McMaster  v.  Ins. 
Co.  ofN.  A.,  55  X.  Y.  222 ;  People  v.  Bk.  of  N.  A.,  75  N. 
Y.  548 ;  M.  B.  Co.  v.  Harried,  27  Fed.  Rep.  48.)  The  court 
erred  in  refusing  to  submit  to  the  jury  the  question  of  the 
good  faith  of  the  brokers,  and  the  question  whether  or  not 
they  were  misled  by  the  representations  on  the  face  of  the 
certificate.  (Powell  v.  Powell,  71  X.  Y.  71 ;  Ford  v.  Wil- 
liams, 24  X.  Y.  364;  Bigelow  on  Frauds,  chap.  17,  §  3; 
Wohlfahrt  v.  Bechert,  92  X.  Y.  490 ;  Eltoood  v.  W.  U.  T. 
Co.,  45  X.  Y.  553;  Kavanagh  v.  Wilson,  70  X.  Y.  177; 
Gildersleeve  v.  Landon,  73  id.  609.) 

Charles  Steele  and  William  D.  Guthrie  for  respondent.  The 
defendant  is  liable  by  reason  of  the  original  issue  of  the  certifi- 
cate. (N.  Y.  <£-  N.  If.  R.  R.  Co.  v.  Schuyler,  34  X.  Y.  30, 59  ;• 
Phillips  v.  M.  Nat.  Bank,  140  X.  Y.  556 ;  Coggill  v.  A.  K 
Bank,  1 X.  Y.  113  ;  Telegraph  Co.  v.  Davenport,  97  U.  S.  369  ; 
Robertson  v.  Coleman,  141  Mass.  23 1 ;  Nat.  Bank  v.  Shot  well, 
35  Kans.  360 ;  Forbes  v.  E.  II.  <&  Co.,  21  Ohio  St.  474 ;  Podge  v. 
Nat.  Ex.  Bank,  30  Ohio  St.  1 ;  Bank  of  Baiavia  v.  N.  Y,  L.  E 
<b  W.  R.  R.  Co.,  106  X.  Y.  195.)  The  defendant  is  liable  by 
reason  of  its  representations  made  at  the  transfer  office, 
{Telegraph  Co.  v.  Davenport,  97  U.  S.  369;  Continental  N. 
Bank  v.  Nat  Bank  of  Comm.,  50  X.  Y.  575;  Clews  v.  Bh 
of  N.  Y.  Nat.  B.  Assn.,  105  X.  Y.  398  ;  Kenyon  v.  K.  T. 
ik  M.  M.  A.  Assn.,  122  X.  Y.  247 ;  Stokes  v.  Maokay,  140 
X.  Y.  640 ;  M.  B.  Co.  v.  Ilarned,  27  Fed.  Rep.  484 ;  Jrnth 
v.  Nat.  Bank  of  Camm.,  56  X.  Y.  478.)  There  was  no  error 
in  refusing  to  submit  to  the  jury  the  question  whether  the 
brokers  acted  in  good  faith  in  receiving  the  certificate  for  sale. 
(Morris  v.  TalcotU  96  X.  Y.  100;  Macullar  v.  McKinley, 
99  X.  Y.  353  ;  Jackson  v.  King,  4  (W.  207.) 
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O'Brien,  J.  The  plaintiff  in  this  action  recovered  a  judg- 
ment for  damages  sustained  by  his  assignors  in  consequence  of 
the  defendant's  refusal  to  transfer  a  certificate  for  one  hun- 
dred shares  of  its  capital  stock  upon  request,  whereby  the 
holders  of  the  certificate  were  compelled  to  purchase  other 
shares  of  equal  amount.  The  defendant  had  a  capital  stock 
of  five  million  dollars  divided  into  fifty  thousand  shares 
of  one  hundred  dollars  each.  A  large  portion  of  the  6tock 
was  issued  and  the  certificates  were  listed  upon  the  New  York 
Stock  Exchange  and  were  the  subject  uf  purchase  and  sale  by 
the  public.  The  certificates  were  signed  by  the  defendant's 
president  and  assistant  treasurer,  and,  in  order  to  guard  against 
frauds,  countersigned  and  registered  by  the  Central  Trust 
Company,  which  acted  as  registrar  of  transfers,  in  order  to 
authenticate  the  genuineness  of  the  certificates.  The  defend- 
ant had  an  office  in  the  city  of  New  York,  where  the  transfers 
of  its  stock  were  made,  and  a  transfer  clerk  was  in  attend- 
ance there  to  make  the  transfers.  On  the  30th  of  September, 
1882,  this  transfer  clerk  delivered  to  a  firm  of  brokers  in  New 
York,  in  the  ordinary  course  of  business,  a  certificate  for  one 
hundred  shares  of  the  defendant's  capital  stock  to  sell  for  his 
account.  The  certificate  bore  the  genuine  signatures  of  the 
defendant's  president  and  assistant  treasurer,  and  was  counter- 
signed by  the  Central  Trust  Company,  with  a  certificate  of  its 
registration  on  the  day  of  its  date  indorsed  thereon.  It  was 
in  all  respects  regular  in  form  and  carried  upon  its  face  every 
assurance  of  genuineness,  and  certified  that  one  B.  Bignell 
was  the  owner  of  one  hundred  shares  of  defendant's  capital 
stock.  What  purported  to  be  the  signature  of  Bignell  was 
indorsed  thereon,  under  the  blank  form  of  transfer,  and  this 
signature  was  witnessed,  or  purported  to  be  witnessed, 
by  the  transfer  clerk  who  presented  it  to  the  brokers.  It 
appeared  that  this  certificate  was  in  fact  spurious,  fabricated 
by  the  transfer  clerk  over  the  genuine  signatures  of  the  presi- 
dent, assistant  treasurer  and  registrar,  upon  the  blanks  used 
by  the  defendant  in  issuing  genuine  certificates,  that  Bignell 
was  not  a  holder  of  any  stock  and  that  his  name  upon  the 
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paper  was  a  mere  fictitious  and  fraudulent  device.  It  was 
shown  that,  by  the  rules  of  the  Stock  Exchange,  certificates  Bold 
there  must  either  stand  in  the  name  of  some  member  and 
be  indorsed  in  blank  by  him,  or,  if  standing  in  the  name  of 
some  other  person  and  indorsed  in  blank  by  him,  must  be 
guaranteed  by  a  member  of  the  exchange.  The  purpose  of 
this  rule  is  to  give  to  the  purchaser  the  security  of  the  indorse- 
ment or  guaranty  of  some  member,  and  hence  the  selling 
broker  becomes  a  surety  for  the  validity  and  genuineness  of 
the  certificate.  The  defendant  had  knowledge  of  this  rule 
or  custom,  but  did  not  follow  it  in  practice.  When  making 
transfers  of  stock,  in  case  the  signature  of  the  holder  was 
unknown  to  it,  then  it  had  to  be  attested  by  a  witness  whom 
it  did  know.  In  the  present  case  the  signature,  indorsed  on 
the  certificate,  was  attested  by  its  own  transfer  clerk,  whose 
signature  was  well  known,  and  so  the  certificate  was  appar- 
ently in  a  condition  for  transfer  under  the  practice  adopted  at 
the  defendant's  office. 

The  brokers,  to  whom  the  certificate  was  presented  by  the 
transfer  clerk,  sold  it  in  the  open  market  for  his  account,  but 
were,  as  already  staled,  obliged  to  guarantee  its  genuineness. 
In  order  to  ascertain  whether  they  could  safely  do  so  they  sent 
the  certificate  by  a  messenger,  first  to  the  office  of  the  Central 
Trust  Company,  the  registrar,  and  then  to  the  defendant's 
office  to  inquire  whether  it  was  genuine  and  acceptable  for 
transfer.  The  Central  Trust  Company  informed  him  that 
the  certificate  was  properly  registered  and  the  person  in 
charge  at  the  defendant's  office  informed  him,  as  the  plaintiff 
claims,  that  the  certificate  was  all  right  for  transfer.  The 
brokers  did  not  procure  it  to  be  transferred,  but  being  thus 
assured  that  it  was  in  a  condition  for  transfer  at  any  time, 
they  made  the  guaranty  upon  it  and  sold  it  for  the  account  of 
the  transfer  clerk,  paying  to  him  the  proceeds,  retaining  only 
the  regular  commissions. 

Subsequently,  and  about  two  years  after,  when  it  was  ascer- 
tained that  the  certificate  was  spurious  and  worthless,  the 
brokers  were  obliged  to  make  their  guaranty  good  and  took 
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it  back  from  the  purchaser,  procuring  and  delivering  to  him 
a  genuine  certificate  which  they  purchased  in  the  market. 
Upon  the  refusal  of  the  defendant  to  recognize  the  certificate, 
or  indemnify  the  brokers  for  their  I06S,  they  assigned  the  right 
of  action  to  the  plaintiff. 

In  March,  1884,  the  transfer  clerk,  who  had  been  in  the 
defendant's  employ  for  several  years,  absconded  and  then  the 
defendant,  for  the  first  time,  ascertained  from  an  examination 
of  the  books  that  for  years  he  had  been  engaged  in  fraudu- 
lently issuing  certificates  of  itp  stock,  including  the  one  in 
question.  The  evidence  tended  to  show  that  prior  to  his 
departure  he  had  sole  cliarge  of  the  business  of  transfers  and 
of  the  stock  ledger  and  transfer  books ;  that  practically  no 
supervision  was  exercised  over  his  conduct  and  no  examina- 
tion made  of  the  books,  though  if  made  the  fraud  of  the  clerk 
would  have  appeared  a6  it  did  when  the  examination  was 
made  after  the  absconding.  On  these  facts  and  circumstances 
the  case  was  submitted  to  the  jury  and  a  verdict  was  rendered 
in  favor  of  the  plaintiff  for  the  amount  which  it  cost  the 
brokers  to  replace  the  spurious  certificate  with  a  real  one, 
with  the  interest,  and  the  General  Term  has  affirmed  the 
judgment. 

The  principles  upon  which  a  corporation  may  be  held  liable 
to  a  bona  fide  holder  of  certificates  of  stock,  fraudulently 
issued  or  put  in  circulation  by  the  wrongful  or  criminal  acts 
of  its  officers  or  agents,  are  quite  well  settled.  Numerous 
cases  involving  these  questions  have  received  the  attention  of 
this  court  and  quite  recently  some  new  features  of  such  trans- 
actions have  appeared.  {N.  Y.  dk  N.  II  B.  R.  Co.  v.  Schuy- 
ler, 34  N.  Y.  30 ;  Fifth  Avenue  Bank  v.  Forty-second  Street, 
etc.,  B.  B.  Co.,  137  N.  Y.  231 ;  Manhattan  Life  Ins.  Co.  v. 
Forty-second  Street,  etc.,  B.  B.  Co.,  139  N.  Y.  146 ;  Knox  v. 
Eden  Musee,  etc.,  Assn.,  148  N.  Y.  441.) 

The  liability  in  such  cases  is  determined  by  an  application 
of  the  general  rules  of  law  that  govern  the  relations  of  princi- 
pal and  agent  as  developed  and  applied  to  corporations,  act- 
ing solely  through  such  agencies.     The  principal  is  liable  to  a 
83 
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third  person  in  a  civil  action  for  the  fraud  or  other  malfeas- 
ance of  his  agent,  perpetrated  by  the  latter  in  the  coarse  of 
his  employment,  although  the  principal  did  not  authorize, 
justify  or  know  of  the  misconduct.  In  this  case  the  certificate 
contained  the  genuine  signatures  of  three  authorized  officers 
or  agents  of  the  defendant,  namely,  the  president,  the  assist- 
ant treasurer  and  the  registrar.  The  paper  upon  its  face  was 
an  assurance  to  the  public,  through  the  acts  of  its  officers, 
that  a  person  named  therein,  whether  a  real  or  fictitious  per- 
son, was  the  owner  of  one  hundred  shares  of  its  capital  stock. 
Jt  had  upon  its  face  all  the  essential  evidence  of  genuineness, 
and  it  was  presented  to  the  brokers  for  sale,  apparently  in 
proper  form  for  transfer,  by  the  very  agent  of  the  defendant 
that  it  had  held  out  to  the  public  as  the  person  who  had  the 
power  to  represent  and  act  for  it  in  making  such  transfer. 
When  the  paper  was  delivered  to  the  brokers  by  the  transfer 
clerk,  having  indorsed  thereon  what  appeared  to  be  a  regular 
transfer,  it  is  difficult  to  see  why  it  was  not  received  by  them 
with  every  reasonable  assurance  that  the  defendant  was  able 
to  give,  that  the  certificate  was  not  only  genuine  stock,  but  in 
a  condition  to  be  transferred  upon  the  books  in  favor  of  any 
one  who  should  receive  it  in  good  faith.  The  paper  in  fact, 
however,  was  nothing  but  a  fictitious  and  fraudulent  device 
on  the  part  of  the  transfer  agent  which  he  had  fabricated  for 
purposes  of  his  own,  and  although  the  evidence  tended  to  show 
that  his  frauds  in  this  respect  couid  have  been  detected  or  pre- 
vented by  the  exercise  of  reasonable  diligence  on  the  part  of  the 
defendant's  officers,  yet,  as  the  brokers  knew,  or  ought  to 
have  known,  that  he  was  dealing  with  himself  in  respect  to 
the  certificate,  it  may  very  well  be  that  this  circumstance  was 
sufficient  to  put  them  on  their  guard  and  to  impose  upon  them 
the  duty  of  making  some  inquiry  as  to  its  origin  and  validity. 
The  paper  came  to  them  accredited  by  the  genuine  signa- 
tures of  the  proper  officers  of  the  defendant  and  countersigned 
by  the  registrar,  whose  duty  it  was  to  guard  against  unauthor- 
ized or  fraudulent  issues  of  the  stock.  These  signatures  car- 
ried with  them,  to  strangers  at  least,  the  very  highest  assurance 
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of  the  genuine  character  of  the  security.  But  we  do  not 
think  it  is  necessary  in  this  case  to  decide  what  the  liability  of 
the  defendant  would  be  in  case  it  appeared  that  the  brokers 
took  the  certificate  without  inquiry,  since  the  proof  tended  to 
show  that  they  were  not  negligent  in  that  respect.  This  was 
really  the  only  question  of  fact  contested  at  the  trial  and  sub- 
mitted by  the  court  to  the  jury.  While  such  certificates  do 
not  possess  all  the  qualities  of  commercial  paper,  they  do  pos- 
sess some  of  them,  and  innocent  parties,  dealing  in  them,  will 
l>e  protected  upon  analogous  principles  and,  in  a  proper  case, 
will  be  entitled  to  compel  recognition  as  stockholders,  where 
power  exists  to  issue  new  certificates,  or  to  indemnity  if 
there  was  not. 

We  think  that  the  judgment  in  this  case  can  stand  upon 
the  verdict  of  the  jury  which  implies  a  finding  of  fact  that 
before  the  brokers  received  the  certificate  for  sale,  or  guaranteed 
its  genuineness,  they  sent  it  to  the  defendant's  office  in  order 
to  ascertain  whether  they  could  safely  do  so,  and  were  informed 
by  the  person  in  charge  that  it  was  in  a  condition  for  transfer. 
This  was,  in  substance,  an  assurance  that  the  stock  would  be 
transferred  in  case  the  brokers  took  it,  or,  at  least,  that  there 
was  no  defect  in  the  instrument  to  prevent  the  transfer. 
The  brokers  having  acted  upon  the  faith  of  the  assurance,  the 
defendant  must  be  held  estopped  from  denying  the  liability 
to  indemnify  them,  or  their  assignee,  from  the  result  of  such 
action.  {Clews  v.  XaL  Bkg.  Assn.,  105  N.  Y.  .398;  Kenyan 
v.  K.  T.  ife  M.  M.  A.  Assn.,  122  N.  Y.  247,  254;  Stokes  v. 
Mackay,  140  IN\  Y.  040.) 

There  was  some  dispute  at  the  trial  as  to  the  precise  scope 
of  the  representations  made  at  defendant's  office  by  the  per- 
son in  charge  as  well  as  his  authority  to  make  them,  but 
these  questions  were  submitted  to  the  jury  upon  evidence 
which  admitted  of  opposing  inferences,  and  the  verdict  must, 
on  this  appeal,  be  taken  as  establishing  not  only  the  repre- 
sentations as  stated  but  the  authority  of  the  person  in  the 
office  to  deal  with  the  subject  and  to  make  them.  Assuming, 
as  we  must,  that  the  brokers,  before  assuming  any  liability  in 
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regard  to  the  certificate,  made  general  inquiry  of  the  defend- 
ant as  to  its  character  and  condition,  and  were  then  assured  it 
was  genuine  and  in  condition  for  transfer,  and,  relying  upon 
such  assurance,  they  sold  the  certificate,  making  the.  guaranty 
required  by  the  rules  of  the  exchange,  the  case  contains  all 
the  elements  of  an  estoppel  against  the  defendant.  It  is 
urged  by  the  learned  counsel  for  the  defendant  that  upon  the 
proofs  the  only  inquiry  made  was  as  to  the  form  of  the  cer- 
tificate. It  is  scarcely  to  be  supposed  that  brokers  constantly 
dealing  in  stocks  would  take  the  trouble  to  inquire  of  the  cor- 
poration whether  its  certificates  were  made  up  in  proper  form. 
The  jury  had  the  right  upon  all  the  testimony  to  adopt  the 
more  probable  theory  that  the  information  sought  by  the 
brokers  was,  not  as  to  the  form,  but  as  to  the  genuineness  of 
the  certificate,  and  that  they  sent  it  to  the  office  of  the  defend- 
ant in  order  to  know  whether  they  could  safely  deal  with  it. 
The  evidence  as  to  the  precise  representation  made  at  the 
defendant's  office  and  the  identity  and  authority  of  the  person 
who  made  it  was  not  very  clear  or  satisfactory.  There  can  be 
no  doubt,  however,  that  the  brokers  sent  the  certificate  to  the 
defendant's  office  for  verification.  The  uncertainty  arises  in 
regard  to  what  took  place  there  and  the  parties  to  the  trans- 
action, and,  when  it  is  borne  in  mind  that  the  witnesses  wore 
testifying  years  afterwards  to  transactions  of  every-day  occur- 
rence, it  is  not  surprising  that  they  were  unable  to  give  the 
precise  words  used  or  all  the  details  of  the  interview.  The 
proof  ;wa8  of  such  a  character  that  under  all  the  circumstances 
the  court  was  not  warranted  in  withdrawing  from  the  jury  the 
question  as  to  what  representations,  if  any,  were  actually  made 
as  to  this  certificate  at  the  defendant's  office  as  well  as  the 
agency  and  authority  of  the  person  in  charge  to  make  them. 
The  defendant's  counsel  asked  the  court  to  submit  to  the 
jury  the  question  whether,  in  taking  the  certificate,  the  brokers 
acted  in  good  faith.  The  request  was  refused,  and  the  defend- 
ant excepted.  The  only  evidence  on  this  point  was  that  in 
several  previous  transactions  these  same  brokers  acted  for  the 
same  transfer  clerk  in  the  sale  of  shares  of  defendant's  stock, 
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and,  upon  receiving  the  certificates,  sent  them  to  the  defend- 
ant's office  and  procured  them  to  be  transferred  in  the  name 
of  some  of  their  clerks,  whereas  in  this  case  they  made  no 
transfer.  We  think  that  bad  faith  on  the  part  of  the  brokers 
could  not  be  found  upon  this  testimony,  especially  in  view  of 
the  fact  that  before  dealing  with  the  certificate  they  took  the 
precaution  to  send  it  to  the  registrar,  the  Central  Trust  Com- 
pany, and  were  informed  there  that  it  had  been  properly 
registered,  and  then  to  the  office  of  the  defendant,  where  they 
were  informed,  in  substance,  as  the  verdict  implies,  that  the 
certificate  was  in  a  condition  for  transfer.  While  the  case,  in 
some  respects,  was  a  close  one,  we  think  that  it  presents  no  legal 
error  that  would  warrant  us  in  interfering  with  the  verdict. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

The   Equitable    Life  Ahsurakck  Society  of  the   United      *48        S 
States,  Respondent,  v.  Thomas  Brennan,  Appellant. 

1.  Building  Restriction  —  Enforcement.  An  action  to  enforce  an 
alleged  negative  easement,  such  as  a  building  restriction,  by  an  owner  of 
neighboring  property  against  property  derived  from  a  common  grantor, 
cannot  be  maintained  when  the  covenant  relied  on  is  exclusively  for  the 
benefit  of  the  grantor,  and  there  is  no  mutual  agreement  or  undertaking 
between  the  various  owners  creating  an  easement,  and  nothing  in  the  sur- 
rounding circumstances  from  which  mutual  rights  can  be  fairly  inferred. 

2.  Building  Restriction  —  Failure  of  Proof.  The  owner  of  two 
cross- street  lots  in  the  eastern  or  Park  avenue  half  of  a  block  in  New 
York  city,  the  western  or  Madison  avenue  half  of  which  was  covered  by 
building  restrictions,  brought  an  action  in  equity  to  enforce  an  alleged 
restriction  against  the  building  of  stables  on  lots  fronting  on  Park  avenue, 
derived  from  a  common  grantor  through  a  deed  which,  as  well  as  the 
deeds  under  which  the  plaintiff  and  another  cross-street  owner  held  title 
to  their  respective  lots,  contained  a  covenant  by  the  grantee  to  the  grantor, 
his  heirs  and  assigns,  not  to  build  a  stable  or  certain  other  specified  build- 
ings on  the  premises,  and  stated  that  the  covenants  therein  on  the  part  of 
the  grantee  should  run  with  the  land  and  bind  all  successive  owners 
thereof,  and  their  heirs  and  assigns.  None  of  the  deeds  referred  to  any 
uniform  plan  of  restriction  or  contained  any  mutual  covenant  binding  on 
the  grantor.  Held,  that  the  covenant,  running  to  the  grantor  only,  did 
not,  standing  by  itself,  tend  in  any  way  to  prove  the  plaintiff's  case;  that 
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the  surrounding  circumstances  failed  to  establish  any  uniform  plan  of 
restriction  on  the  eastern  half  of  the  block;  and,  hence,  that  a  judgment 
in  favor  of  the  plaintiff  should  be  reversed.     . 
Eq.  L.  Ass.  Socy.  v.  Brennan  (74  Hun,  576),  reversed. 

(Argued  February  20,  1896;  decided  March  10,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  15, 1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  restrain  the  defendant  from 
using  certain  buildings  erected  upon  his  lands  as  stables  in 
violation  of  an  alleged  covenant  prohibiting  such  use.  The 
judgment  enjoined  and  restrained  the  defendant  from  using  the 
buildings  in  question  erected  upon  his  lands  as  stables,  unless 
within  sixty  days  after  the  entry  of  judgment  he  should  pay 
to  the  plaintiff  the  sum  of  $10,000  upon  the  delivery  to  him  of 
a  release  of  his  lands  from  a  covenant  contained  in  a  deed 
from  James  Augustus  Page  to  Abraham  Benson,  which,  it 
was  claimed,  prohibited  the  use  of  defendant's  lands  for  the 
purposes  of  a  private  stable. 

The  following  is  a  diagram  of  the  block  in  question  in  the 

action :  ^ 

Fifty-first  Street. 
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The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Laut*  Marshall  for  appellant.  The  referee  having  declined 
to  find  that  the  parol  agreement  between  Page  and  Spaulding 
alleged  in  the  complaint  was  entered  into,  the  defendant  was 
entitled  to  a  dismissal  of  the  complaint.  {Day  v.  Town  of 
New  Lots,  107  X.  Y.  148;  Romeyn  v.  Sickles,  108  X.  Y. 
050.)  Even  if  the  making  of  the  parol  agreement  alleged  in 
the  complaint  had  l>een  established  and  found  by  the  referee, 
it  would  not  have  been  valid  or  binding  on  the  defendant. 
(Crosdale  v.  Laniyan,  129  X.  Y.  004;  Cronkhite  v.  Cronk- 
hite, 94  X.  Y.  323;  Wiseman  v.  Lucksinger,  84  X.  Y.  31.) 
The  documentary  evidence  fails  to  establish  an  equitable  nega- 
tive easement  in  favor  of  the  plaintiff's  property  in  that  of  the 
defendant  restricting  the  latter  in  the  free  enjoyment  thereof 
for  any  lawful  purpose.  (Post  v.  II V/,  115  X.  Y.  301; 
Sandford  v.  Trarers,  40  X.  Y.  140 ;  Booth  v.  C.  R.  M.  Co.,  74 
N.  Y.  15;  //.  C.  Co.  v.  P.  C.  Co.,  8  Wall.  270;  Churchward 
v.  Queen,  L.  It.  [I  Q.  B.]  173;  Renals  v.  Cowlishaw,  L.  It. 
[9Ch.  Div.J  125;  Keatisv.  Lyon,  L.  It.  [4  Oh.  App.J  218.) 
Whatever  may  have  been  the  effect  of  the  several  covenants 
in  the  respective  conveyances  executed  by  Page  upon  one  hav- 
ing knowledge  or  notice  of  the  facts,  from  which  an  equitable 
easement  is  sought  to  be  inferred,  the  appellant,  having  had 
neither  actual  nor  constructive  notice  of  the  facts  on  which 
such  easement  in  the  property  owned  by  him  is  claimed  to 
have  been  acquired  by  the  respondent,  took  his  property  free 
from  such  easement.  (C.  V.  Batik  v.  Delano,  48  X.  Y.  320.) 
If  the  plaintiff  is  entitled  to  recover  on  the  theory  of  a  general 
plan  of  restriction,  or  on  any  other  theory,  the  damages  could 
only  have  been' nominal,  and  the  conclusion  that  the  plaintiff 
has  suffered  $10,000  damage  is  contrary  to  the  undisputed 
evidence  and  without  warrant  of  law.  {Mo wry  v.  Whitney, 
14  Wall.  020;  Black  v.  Thome,  111  U.  S.  122;  Parsons  v. 
Pettingill,  11  Allen,  507;  Bohm  v.  M.  K  R.  Co.,  129  X.  Y. 
570;  Newman  v.  M.  K  R.  Co.,  118  X.  Y.  018.) 
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Lucitis  II.  Beers  for  respondent.  The  covenant  against 
nuisances  in  the  deed  from  Page  to  Benson  was  made  for  the 
benefit  of  the  prior  purchasers  from  Page  of  the  adjoining 
lands,  and  created  an  equitable  negative  easement  over  the 
Benson  lots  in  favor  of  those  adjoining  lands.  {Knapp  v. 
Hall,  20  N.  Y.  Supp.  42  ;  Barrow  v.  Richard,  8  Paige,  351 ; 
Broawer  v.  Jones,  23  Barb.  153 ;  Tallmadge  v.  E.  It.  Bank, 
26  N.  Y.  105  ;  Gihert  v.  Peteler,  38  N.  Y.  108;  38  Barb. 
513;  Trustees  Columbia  College  v.  Lynch^  70  K".  Y.  448 ;  P. 
Ins.  Co.  v.  C.  Iris.  Co.,  87  'K  Y.  408;  Whitney  v.  U.  R.  R. 
Co.,  11  Gray,  364;  Kilpatrick  v.  Peshine,  24  N.  J.  Eq. 
214;  Parker  v.  Nightengale,  16  Allen,  341.)  The  doctrine 
declared  in  Barrmo  v.  Richard  and  in  Brouwer  v.  Jones, 
that  a  covenant  against  restrictions  inures  to  the  benefit 
of  prior  purchasers  from  the  same  grantor,  does  not  depend 
upon  any  special  language  or  upon  the  reference  to  neighbor- 
ing inhabitants  contained  in  the  covenants  then  before  the 
court.  (A.  D.  Co.  v.  libby,  45  N.  Y.  491) ;  Countryman  v. 
Deck,  13  Abb.  [X.  C.J  110  ;  Pom.  Eq.  Jur.  [2d  ed.]  1993, 
1994 ;  Raynor  v.  Lyon,  46  Hun,  227.)  The  allegations  of 
the  complaint  fully  support  the  decisions  of  the  Special  and 
General  Terms,  irrespective  of  any  allegations  or  proofs  as  to 
the  parol  agreement  between  Page  and  Spaulding.  {Rogers 
v.  iV.  Y.  &  T.  L.  Co.,  134  X.  Y.  197.)  Mrs.  Spaulding  tooX 
title  from  Page  on  the  faith  of  his  parol  agreement  to  restrict 
his  remaining  lots  in  the  block  by  the  same  restrictive  cove- 
nant as  that  contained  in  the  deed  to  her.  That  agreement, 
in  equity,  attached  to  Page's  remaining  lots  and  inured  to  the 
benefit  of  Mrs.  Spaulding  and  her  grantees.  (Tallrnadge  v. 
E.  R.  Bank,  26  N.  Y.  105  ;  Banks  v.  A.  T.  Society,  4  Sandf. 
Ch.  438;  Hills  v.  Miller,  3  Paige  Oh.  254;  Knapp  v.  Uall, 
20  X.  Y.  Supp.  43.)  The  defendant  took  title  under  circum- 
stances which  put  him  upon  inquiry  as  to  all  rights  of  adjoin- 
ing owners,  and  he  is,  therefore,  in  equity,  charged  with  notice 
of  the  parol  agreement.  (Birdsall  v.  Tiemann,  12  How.  Pr. 
551 ;  Dunn  v.  Ilornbeck,  72  K  Y.  80  ;  Knapp  v.  Hall,  20  N. 
Y.  Supp.  42 ;    Tidlmadge  v,    K  It.   Bank,  26  N.  Y.  105/) 
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The  attempted  release  by  Mrs.  Page  was  inoperative  so  far  as 
the  plaintiffs  rights  are  concerned.  (Iiay?ior  v.  Lyon,  46 
Hon,  227.)  The  award  of  money  damages  in  lieu  of  an 
injunction  is  within  the  powers  of  the  court,  and  was  war- 
ranted by  the  evidence.  (Amerman  v.  Deane,  132  N.  Y.  355 ; 
Mott  v.  Oppenheimer,  135  N.  Y.  312;  Sedg.  on  Dam.  60; 
Steers  v.  City  of  Brooklyn,  101  N.  Y.  51 ;  Code  Civ.  Pro. 
§§  508,  538.) 

Bartlett,  J.  The  plot  of  land  involved  in  this  litigation 
was  originally  owned  by  the  trustees  of  St.  Patrick's  Cathe- 
dral in  the  city  of  New  York,  and  is  bounded  on  the  north 
by  Fifty-first  street,  on  the  south  by  Fiftieth  street,  on  the 
west  by  Madison  avenue,  and  on  the  east  by  Park,  formerly 
Fourth  avenue.  The  size  of  this  block  is  200  feet  cfn  the  ave- 
nues and  400  feet  on  the  streets. 

On  the  15th  of  April,  1881,  the  trustees  sold  to  J.  Augustus 
Page  this  block  and  he  divided  it  into  32  different  lots,  each  hav- 
ing a  frontage  of  25  feet  and  a  depth  of  100  feet.  At  the 
request  of  Page  the  trustees  conveyed  to  Henry  Villard  all  of 
the  lands  on  the  Madison  avenue  front,  one  lot  on  Fifty-first 
street  and  one  lot  on  Fiftieth  street,  immediately  in  the  rear  of 
the  Madison  avenue  lots.  The  remainder  of  the  block  the 
trustees  conveyed  to  Page.  In  the  contract  between  Page 
and  the  trustees  it  was  provided  that  certain  restrictions  should 
be  imposed  upon  the  western  half  of  the  block,  7.  e.,  the  half 
nearest  Madison  avenue.  The  deed  from  the  trustees  to  Page 
contained  the  following  covenant  on  the  part  of  Page  :  "  And 
the  said  party  of  the  second  part,  for  himself,  his  heirs,  execu- 
tors, administrators  and  assigns,  doth  hereby  covenant,  prom- 
ise and  agree,  to  and  with  the  said  parties  of  the  first  part,  their 
successors  and  assigns,  that  neither  he  nor  any  of  his  heirs  or 
assigns  shall  at  any  future  time  or  times  erect  or  build,  or  per- 
mit or  cause  to  be  erected  or  built,  any  stable,  factory,  machine 
shop,  brewery,  distillery,  slaughter  house,  carpenter  or  smith's 
shop  or  structure  or  erection  for  the  purpose  of  any  kind  of 
manufacturing  or  for  any  trade,  business  or  employment  which 
84 
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shall  be  dangerous  or  noxious  or  constitute  a  nuisance  upon 
either  Ten,  Eleven,  Twelve,  Twenty-nine,  Thirty  or  Thirty- 
one  above  described  or  any  part  thereof.  And  the  said  party 
of  the  second  part,  for  himself,  his  heirs,  executors,  adminis- 
trators and  assigns,  doth  further  covenant,  promise  and  agree 
to  and  with  the  said  parties  of  the  first  part,  their  successors 
or  assigns,  that  no  building  or  buildings,  other  than  first-class 
stone  or  brick  front  dwelling  houses  or  French  apartment 
houses  shall  be  erected  upon  either  of  the  lots  last  above  men- 
tioned. It  being  understood  and  agreed  that  the  foregoing 
covenants  on  the  part  of  the  party  of  the  second  part  shall 
run  with  the  land  and  bind  all  successive  owners  and  their 
heirs  and  assigns." 

It  was  expressly  provided  that  this  covenant  should  affect 
only  the  westerly  half  of  the  property  conveyed.  The  deed 
executed  by  the  trustees  to  Villard  contained  the  same  cove- 
nant. The  result  was  that,  under  these  conveyances,  Page 
owned  the  easterly  half  of  the  block,  without  restrictions  of 
any  kind. 

.On  the  10th  of  January,  1882,  Page  conveyed  to  Robert 
and  Ogden  Groelet  the  two  westerly  lots  of  the  easterly  half 
of  the  block  lying  on  Fifty-first  street.  This  deed  contained 
the  following  covenant : 

"  The  said  parties  of  the  second  part,  for  themselves,  their 
heirs,  executors  and  administrators  and  assigns,  do  hereby 
covenant,  promise  and  agree  to  and  with  the  said  parties  of 
the  first  part,  their  heirs  and  assigns,  that  neither  they  nor 
any  of  their  heirs  or  assigns,  shall,  at  any  future  time  or  times, 
erect  or  build,  or  permit  or  cause  to  be  erected  or  built,  any 
stable,  machine  shop,  brewery,  distillery,  slaughter  house  or 
smith's  shop  upon  said  premises,  it  being  understood  and 
agreed  that  the  foregoing  covenants  on  the  part  of  the  parties 
of  the  second  part  shall  run  with  the  land  and  bind  all  succes- 
sive owners  thereof,  and  their  heirs  and  assigns/' 

This  covenant  differs  essentially  from  that  entered  into  by 
Page  with  the  trustees  of  St.  Patrick's  Cathedral,  as  will  l>e 
pointed  out  hereafter. 
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On  January  10th,  1883,  Page  conveyed  to  Rosanna  Spauld- 
ing  the  two  westerly  lots  on  the  east  half  of  the  block  lying 
on  Fiftieth  street,  being  premises  immediately  in  the  rear  of 
the  Goelet  lots.  This  deed  contained  the  same  covenant  as 
that  inserted  in  the  conveyance  to  the  Goelets. 

On  March  1st,  1883,  Page  conveyed  to  one  Abraham  Ben- 
son the  remaining  lots  in  the  easterly  half  of  the  block,  which 
included  those  now  owned  by  the  defendant.  This  deed  con- 
tained the  same  covenants  as  the  deeds  to  the  Goelets  and 
Mrs.  Spaulding.  Benson  paid  no  cash  for  the  property  con- 
veyed to  him,  but  executed  mortgages  for  the  full  amount  of 
the  purchase  money,  and"  also  agreed  to  execute  further  mort- 
gages to  secure  advances  which  were  to  be  made  to  him  by 
Page  to  enable  him  to  erect  buildings  upon  the  property. 

On  the  20th  of  September,  1883,  Page  died,  and  by  his 
will  he  devised  and  bequeathed  all  his  property,  real  and  per- 
sonal, to  his  wife,  Mary  E.  Page. 

On  the  21st  of  February,  1884,  Benson  conveyed  to  Robert 
C.  Hine  all  of  the  property  deeded  to  him  by  Page,  including 
the  buildings  in  process  of  erection,  subject  to  mortgages 
made  to  Page.  On  the  10th  of  March,  1884,  Mary  E.  Page 
executed  to  Hine  a  release  of  the  covenant  against  nuisances 
contained  in  Page's  deed  to  Benson. 

The  defendant  thereafter  became  the  owner  of  that  portion 
of  the  east  half  of  the  block  lying  on  Park  avenue  and  run- 
ning westerly  100  feet  on  each  street.  There  were  nine 
mesne  conveyances  before  the  title  vested  in  defendant,  and 
in  none  of  them  was  there  a  reference  to  any  restrictive 
covenant.  The  plaintiff  is  now  the  owner  of  the  lots  con- 
veyed to  Mrs.  Spaulding,  on  which  stands  an  apartment 
house. 

The  main  question  presented  by' this  appeal  is  whether  the 
defendant  rests  under  the  restrictions  contained  in  the  deed 
from  Page  to  Benson.  The  learned  referee,  in  the  12th  find- 
ing of  fact,  states :  "  Said  Page  adopted  and  acted  upon  a 
uniform  plan  of  restriction  in  making  conveyances  of  said 
easterly  half  of  said  block,  but  this  finding  is  not  based  upon 
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any  oral  statements  alleged  to  have  been  made  by  Mr.  Page 
to  Mr.  John  Lindley." 

The  complaint  alleged  an  agreement  between  Mrs.  Spauld- 
ing  and  Page,  whereby  the  latter  covenanted  to  restrict  the 
eastern  portion  of  the  block  in  the  same  manner  as  by  the 
covenant  in  her  deed.  The  plaintiff  attempted  to  prove  this 
agreement  by  Mr.  Lindley,  the  attorney  for  Mrs.  Spaulding, 
but  evidently  failed  to  do  so. 

The  General  Term  state  that  the  12th  finding  of  fact  was 
the  only  one  challenged  by  the  appellant,  and  they  were  of 
opinion  that  it  was  sustained  by  the  weight  of  documentary 
evidence  and  by  the  testimony  descriptive  of  the  uses  of  the 
adjacent  property  at  the  time  the  deeds  containing  the 
restrictive  clauses  were  executed.  We  are  unable  to  agree 
with  this  conclusion,  and  are  of  opinion  that  the  12th  finding 
of  fact  is  wholly  unsupported  by  evidence. 

It  is  urged  on  the  part  of  the  defendant  that  the  Goelet  and 
Spaulding  deeds  are  no  part  of  his  chain  of  title,  that  he  had 
no  notice  of  the  same,  and  that  there  was  nothing  in  the  con- 
veyances disclosed  by  any  legitimate  search  he  was  required 
to  make,  that  would  put  him  on  inquiry  as  to  the  restrictions 
imposed  upon  adjacent  property. 

It  is  also  insisted  that  the  only  covenant  brought  to  defend- 
ant's notice  was  that  contained  in  the  deed  from  Page  to 
Benson,  which  had  been  released  as  disclosed  by  the  record. 

We  do  not  deem  it  necessary  to  decide  this  point  or  to  rest 
our  decision  upon  this  narrow  ground. 

Assuming  that  the  Goelet,  Spaulding,  Benson  deeds  are  a 
part  of  defendant's  chain  of  title,  we  hold  that  neither  the 
documentary  evidence,  nor  the  testimony  relating  to  the  uses 
of  the  adjacent  property  establishes  a  uniform  plan  of  restric- 
tion as  found  by  the  court  below.  It  will  be  observed  that 
the  covenant  contained  in  the  three  deeds  in  question  and 
relied  upon  as  the  documentary  evidence  to  establish  this 
uniform  plan  of  restriction,  is  wholly  silent  as  to  any  such 
plan  and  is  for  the  benefit  of  the  grantor  only.  In  neifher  of 
the  deeds  is  there  a  mutual  covenant  binding  the  grantor.    So 
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far  as  the  facts  in  this  case  disclose  any  plan  in  regard  to 
restriction,  we  think  it  is  confined  to  the  westerly  portion  of 
this  block.  The  difference  in  location  between  the  Madison 
avenue  and  the  Park  avenue  fronts  of  this  property  is  sugges- 
tive as  to  the  question  in  controversy.  The  western  half  of 
this  block  is  located  in  one  of  the  most  valuable  residential 
districts  in  the  city  of  New  York  off  of  Fifth  avenue.  The 
conditions  on  the  Park. avenue  front  are  wholly  different. 
In  Park  avenue,  between  Fiftieth  and  Fifty-second  streets,  it 
appears  by  the  findings  that  there  is  a  deep  cut  forty-five  feet 
wide,  through  which  run  the  trains  of  the  New  York  &  New 
Haven,  The  Harlem  and  The  New  York  Central  &  Hudson 
River  Railroad  Companies.  Opposite  the  premises  in  question 
this  cut  is  about  six  feet  deep  below  the  surface  of  the  street. 
The  Grand  Central  Depot  is  between  Forty-second  and  Forty- 
fifth  streets,  and  the  trains  and  cars  of  these  railroad  companies 
are  passing  and  repassing  these  premises  at  short  intervals 
during  the  day  and  night.  For  the  purpose  of  making  up 
trains  and  taking  out  cars  from  the  storage  tracks,  the  switch 
engines  while  engaged  in  this  business  often  run  as  far  north 
as  Fifty-third  street.  These  trains  and  engiues  passing  along 
the  avenue  make  much  noise  and  emit  smoke,  cinders  and 
steam.  There  are  about  460  movements  per  day  along  the 
tracks  in  front  of  the  premises  in  question,  aud  it  is  expressly 
found  that  the  number  of  these  movements  has  more  than 
doubled  within  the  last  three  years. 

This  condition  of  affairs  renders  it  very  clear  why  Page 
took  from  the  trustees  of  St.  Patrick's  Cathedral  the  eastern 
half  of  this  block  wholly  unrestricted.  It  also  explains  why 
Page  when  inserting  the  covenant  of  restriction  in  the  Goelet 
deed  modified  it  so  materially  from  the  covenant  exacted  by 
the  trustees  as  to  the  western  half  of  the  block.  The  extent 
of  this  modification  will  be  better  appreciated  by  quoting  that 
portion  of  the  covenant  applying  to  the  western  half  of  the 
block,  which  was  omitted  from  the  covenant  in  the  Goelet 
deed.  We  give  below  the  covenant  in  full,  the  italics  showing 
the  omitted  portions : 
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u  And  the  said  party  of  the  second  part,  for  himself,  his 
heirs,  executors,  administrators  and  assigns,  doth  hereby  cove- 
nant, promise  and  agree  to  and  with  the  said  parties  of  the  first 
part,  their  successors  and  assigns,  that  neither  he  nor  any  of 
his  heirs  or  assigns  shall  at  any  future  time  or  times,  erect  or 
build,  or  permit  to  cause  to  be  erected  or  built,  any  stable, 
factory,  machine  shop,  brewery,  distillery,  slaughter  house, 
carpenter  or  smith  shop,  or  structure  or  erection*  for  the  pur- 
pose of  any  kind  of  manufacturing,  or  for  any  trade,  busi- 
ness or  employment  which  shall  be  dangerous,  noxious  or  con- 
stitute a  nuisance  upon  eitfwr  10,  11,  12,  29,  30  or  31  above 
described,  or  any  part  thereof.  And  the  said  party  of  the 
second  part,  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  doth  further  covenant,  promise  and  agree  to  and 
with  the  said  parties  of  the  first  part,  their  successors  or 
assigns,  that  no  building  or  buildings  other  than  first-class 
stone  or  brick-front  dwelling  houses  or  French  apartment 
houses  shall  be  erected  on  either  of  the  lots  last  above  men- 
tioned. It  being  understood  and  agreed  that  the  foregoing 
covenant*  on  the  part  of  the  party  of  the  second  part  shall  run 
with  the  land  and  bind  all  successive  owners  and  their  heirs 
and  assigns." 

Another  important  fact  should  be  recalled  in  this  connection, 
to  wit,  at  the  time  Page  conveyed  to  the  Goelets  he  was  still 
the  owner  of  lots  in  the  western  half  of  the  block,  resting 
under  the  severe  restrictions  to  which  we  have  referred,  and 
it  is  quite  reasonable  that  he  should  require  his  grantees  to 
enter  into  the  modified  covenant  that  was  inserted  in  their  deed, 
for  the  reason  that  the  lots  conveyed  to  them  were  the  westerly 
ones  of  the  eastern  half  of  the  block,  and  lying  adjacent  to 
the  property  resting  under  the  more  stringent  covenant  against 
nuisances.  The  covenant  in  the  Spaulding  deed  wras  reasonable, 
the  lots  being  also  adjacent  to  the  restricted  property.  That 
Page  should  have  inserted  the  same  modified  covenant  in  his 
deed  to  Benson  was  quite  natural,  in  view  of  the  circum- 
stances under  which  that  conveyance  was  made.  Benson  had 
paid  no  portion  of  the  purchase  money  in  cash,  and  Page  evi- 
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dently  deemed  it  wise  to  retain  some  control  of  the  property. 
In  this  connection  it  may  be  well  to  call  attention  to  the  tes- 
timony of  John  Lindley,  who  was  sworn  as  a  witness  for  the 
plaintiff.  He,  as  the  attorney  for  Mrs.  Spaulding,  attempted 
to  explain  why  lie  had  not  inserted  in  the  deed  from  Page  to 
Mrs.  Spaulding  the  covenant  requiring  Page  to  restrict  the 
balance  of  the  property  in  the  block.  The  reason  he  gavewras 
that  it  might  interfere  if  they  bought  the  balance  of  the  block, 
as  he  did  not  wish  to  be  embarrassed  by  restrictions.  He  fur- 
ther stated  that  they  were  under  negotiations  with  Page  to 
buy  to  Fourth  avenue,  and  would  have  done  so  in  all  human 
probability  had  they  been  able  to  negotiate  a  loan  on  the  rest 
of  the  block.  It  further  appeared  that  this  negotiation  for  a 
loan  was  with  the  plaintiff  .company,  and  that  the  representa- 
tive of  the  latter  reported  against  making  it  because  of  the 
"  noise  of  the  engines." 

We  have  here  not  only  very  good  reason  given  why  there 
were  no  mutual  covenants  of  restriction  in  the  Spaulding 
deed,  but  a  practical  illustration  of  the  effect  of  the  railroads 
on  the  Park  avenue  side  of  this  block. 

We  think  enough  has  been  stated  in  regard  to  the  manner  in 
which  this  block  has  been  conveyed  and  restricted  from  time 
to  time  to  show  that  no  uniform  plan  of  restriction  was  estab- 
lished by  the  transactions  in  relation  to  the  eastern  half  of  the 
block. 

This  brings  us  again  to  the  documentary  evidence,  and  we 
have  already  pointed  out  that  upon  the  face  of  the  three  deeds 
relied  upon  there  is  nothing  disclosed  except  a  covenant  bind- 
ing the  grantee,  his  heirs  and  assigns,  for  the  benefit  of  the 
grantor. 

While  it  may  not  be  possible  to  harmonize  all  the  authori- 
ties in  this  country  and  England  on  the  subject  of  equitable 
negative  easements,  yet  a  few  general  rules  may  be  regarded 
as  settled  by  the  cases.  It  is  not  necessary  in  order  to  sustain 
the  action  that  there  should  be  privity  either  of  estate  or  of 
contract ;  nor  is  it  essential  that  an  action  at  law  should  be 
maintainable  on  the  covenant ;  but  there  must  be  found  some- 
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where  the  clear  intent  to  establish  the  restriction  for  the 
benefit  of  the  party  suing  or  his  grantor,  of  which  right  the 
defendant  must  have  either  actual  or  constructive  notice. 

If  the  covenant  is  silent ;  if  thereis.no  mutual  agreement 
or  understanding  between  the  various  owners  creating  an 
easement;  if  there  is  nothing  in  the  surrounding  circum- 
stances from  which  mutual  rights  can  be  fairly  inferred,  then 
no  action  can  be  maintained.  There  is  a  class  of  cases  where 
the  covenant,  by  a  fair  interpretation  of  its  language,  is  not 
exclusively  for  the  benefit  of  the  grantor,  but  of  other 
property  owners  in  the  immediate  vicinity.  {Barrow  v. 
Jiic/iard/'  8  Paige,  351  ;  Brouwer  v.  Jones,  23  Barb.  153  : 
Seymour  v.  McDonald,  4  Sandf.  Oh.  502  ;  Latthmr  v.  Liver- 
more,  72  N.  Y.  174.) 

There  is  still  another  line  of  cases  where  the  covenant  was 
for  the  benefit  of  specific  owners  of  lots  and  reciprocal  cove- 
nants were  entered  into.  {Trustees  v.  Lynch,  70  N.  Y.  440.) 
There  are  many  cases  in  this  country  and  England  which 
uphold  the  doctrine  laid  down  in  Tallmadge  v.  The  East 
River  Bank  (26  N.  Y.  105)  to  the  effect  that  although  the 
legal  title  be  absolute  and  unrestricted,  yet  the  owner  may,  by 
parol  contract  with  the  purchasers  of  successive  parcels  in 
respect  to  the  manner  of  its  improvement  and  occupation 
affect  the  remaining  parcels  with  an  equity  requiring  them 
also  to  be  occupied  in  conformity  to  the  general  plan  which 
is  binding  upon  a  subsequent  purchaser  with  notice. 

In  the  case  at  bar  the  covenant  running  to  the  grantor  only 
does  not,  standing  by  itself,  tend  in  any  way  to  prove  the 
plaintiff's  case,  while  the  surrounding  circumstances  fail  to 
establish  any  uniform  plan  of  restriction  on  the  eastern  half 
of  the  block. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Haioht,  J.,  not  voting. 

Judgment  reversed. 
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Arthur  J.  Bobbins  et  al.,  Appellants,  v.  Simon  Akendt  et 
ah.  Respondents,  Impleaded  with  John  W.  Hutton. 

Mechanic's  Lien  —  Sale  of  Premises  not  Accompanied  bt  Deed  — 
Liability  op  Purchaser  —  Payment  of  Sub-contractor's  Claim  to 
Contractor.  If  the  owner  of  land  enters  into  a  contract  for  the  erec- 
tion of  a  building  thereon,  and  before  the  building  is  completed  the  prem- 
ises are  sold  to  a  third  party  at  a  public  foreclosure  sale,  but  the  giving  of 
a  deed  is  postponed  by  agreement,  and  the  former  owner  remains  in  pos- 
session and  causes  the  building  to  be  completed,  and  in  good  faith  pays 
the  contractor  therefor,  and  the  purchaser  receives  a  deed  and  takes  pos- 
session of  the  premises,  a  sub-contractor,  who  has  furnished  material  for 
the  building  after  the  sale  cannot  maintain  an  action  against  such  pur- 
chaser of  the  premises  to  foreclose  a  mechanic's  lien  thereon  where  his 
lien  was  not  filed  until  after  his  claim  had  been  paid  to  the  contractor  by 
the  former  owner. 

Bollm  v.  Gross  (45  N.  Y.  766),  distinguished. 

Bobbins  v.  Arendt  (4  Misc.  Rep.  196),  modified. 

(Argued  February  28,  1896;  decided  March  10,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  19,  1893,  which  reversed  a 
judgment  of  the  General  Term  of  the  City  Court  of  New 
York  affirming  a  judgment  in  favor  of  plaintiffs  entered  upon 
a  decision  of  the  court  on  trial  at  an  Equity  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edgar  J.  Phillips  for  appellants.  In  case  of  consent  to 
the  furnishing  of  material  for  his  property,  unless  the  owner 
has  paid,  his  land  is  liable.  (Laws  of  1885,  chap.  342, 
§  1 ;  Pell  v.  Baur,  133  N.  Y.  377 ;  Burhitt  v.  Harper,  79 
N.  Y.  274;  Miller  v.  Mead,  127  N.  Y.  544;  Schmalz  y. 
Mead,  125  N.  Y.  188;  Ilusted  v.  Mathes,  77  N.  Y.  388; 
Otis  v.  Dodd,  90  N.  Y.  336 ;  Nellis  v.  Bellinger,  6  Hun, 
560 ;  Mosher  v.  Lewis,  10  Misc.  Kep.  373.)  Arendt  was  the 
owner  and  his  title  relates  back  to  a  date  as  early  as  the  date 
of  the  deeds  to  him,  viz.,  August  31,  1891,  and  his  ownership 
85 


674  Bobbins  v.  Arendt.  [Mar., 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  148. 

was  of  a  kind  sufficient  when  followed  by  the  delivery  to  him 
of  the  deeds  to  make  the  property  susceptible  of  a  valid 
mechanic's  lien  being  acquired  by  a  claimant.  (RoUin  v. 
Cross,  45  N.  Y.  766;  Burkitt  v.  Harper,  79  N.  Y.  273; 
Code  Civ.  Pro.  §  1632;  Rector,  etc.,  v.  Mack,  93  N.  Y.  488; 
^Wiltsie  on  Mort.  696,  §  577;  Schmalz  v.  Mead,  125  N.  Y. 
188 ;  McLaren  v.  H.  F.  Ins.  Co.,  5  N.  Y.  151 ;  Brown  v. 
Frost,  10  Paige,  243 ;  Miller  v.  Mead,  127  N.  Y.  544.) 

Geo.  H.  Yeaman  for  respondents.  Arendt  was  not  the 
owner  until  he  received  the  'deed.  {Strong  v.  Dollner,  2 
Sandf.  444;  Gerard  on  Tit.  [3d  ed.]  477;  Mitchell  v. 
BarOett,  52  Barb.  319;  Blanco  v.  Foote,  32  Barb.  535; 
Cheney  v.  Woodruff,  45  N.  Y.  98.)  There  was  no  such  con- 
sent as  is  contemplated  by  the  Mechanics'  Lien  Law.  {Cheney 
v.  T.  H.  Assn.,  65  N.  Y.  282 ;  Knapp  v.  Brown,  45  N.  Y. 
207 ;  Muldoon  v.  Pitt,  54  N.  Y.  269 ;  Jones  v.  Manning, 
4  N.  Y.  Supp.  338;  Riggs  v.  Chapin,  27  N.  Y.  S.  R  271; 
Havens  v.  W.  E.  L.  <&  P.  Co.,  20  N.  Y.  Supp.  764.)  The  rights 
of  a  sub-contractor  are  necessarily  dependent  upon  the  exiat- 
■ence  of  a  valid  contract  between  the  contractor  and  the  owner. 
{Cox  v.  Broderick,  4  E.  D.  Smith,  721 ;  Thompson  v.  Yates, 
28  How.  Pr.  142;  Crane  v.  Genin,  60  N.  Y.  127;  Cheney 
v.  T.  H  Assn.,  65  K  Y.  282 ;  Hechnann  v.  Pinkney,  81 
N.  Y.  211 ;  Herbert  v.  Herbert,  57  How.  Pr.  333 ;  Schneider 
v.  Hobein,  41  How.  232 ;  McMillan  v.  Seneca  Z.  G .  <k  W. 
Co.,  5  Hun,  12 ;  Gibson  v.  Zenane,  94  N.  Y.  183 ;  Post  v. 
Campbell,  S3  N.  Y.  282.) 

Haight,  J.  This  action  was  brought  to  foreclose  a 
mechanic's  lien.  Prior  to  August,  1891,  one  Edward  Smith 
was  the  owner  of  the  premises  at  the  northeast  corner  of 
Ninety-first  street  and  Amsterdam  avenue  in  the  city  of  New 
York,  and,  as  such,  entered  into  a  contract  with  one  John  W. 
Hutton  to  construct  certain  buildings  thereon.  On  the  16th 
day  of  November,  1891,  Hutton  contracted  with  the  plaintiffs 
to  furnish  and  deliver  certain  hardware  for  the  buildings  at 
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the  agreed  price  of  $498.68,  which  hardware  was  subsequently 
furnished,  a  portion  thereof  prior  to  the  20th  of  November, 
1891,  and  the  remainder  thereafter.  On  the  28th  day  of 
December,  1891,  the  plaintiffs  caused  to  be  filed  in  the  office 
of  the  clerk  the  notice  of  the  lien  which  is  here  sought  to  be 
foreclosed. 

On  the  31st  day  of  August,  1891,  the  premises  were  sold 
under  a  decree  entered  upon  the  foreclosure  of  a  mortgage 
And  the  same  were  bid  in  by  the  defendant  Simon  Arendt, 
but  no  deed  thereof  was  delivered  or  possession  surrendered 
to  him  until  November  20th,  1891. 

The  trial  court  found  as  a  fact  that  the  plaintiffs  claim, 
$498.68,  had  been  paid  by  Smith  to  contractor  Hutton. 

This  action  was  prosecuted  upon  the  theory  that  the  mate- 
rials were  furnished  by  the  plaintiffs  after  the  defendant 
Arendt  had  purchased  the  premises  at  the  foreclosure  sale ; 
that  they  were  used  in  the  buildings  and  tended  to  improve 
the  property  ;  that  they  were  so  furnished  with  his  knowledge 
and  implied  consent,  and  that,  consequently,  he  should  pay 
therefor,  relying  upon  Hollin  v.  Cross  (45  N.  Y.  766).  The 
trial  court  so  found,  but  we  find  obstacles  in  the  way  which  pre- 
vent us  from  adopting  this  view  of  the  case.  It  appears  that 
after  the  foreclosure  sale  an  arrangement  was  made  between 
the  defendant  Arendt,  the  mortgagee  and  Smith,  the  owner, 
by  which  time  was  to  be  given  to  Smith  to  complete  the  build- 
ings, effect  a  sale  or  a  Joan  and  redeem  the  premises.  He  did 
•complete  the  buildings,  but  was  unable  to  raise  the  money 
with  which  to  redeem  the  premises,  and  consequently  the  deeds 
were  delivered  to  Arendt  at  the  date  before  mentioned. 

The  trial  court,  in  speaking  of  the  relation  of  the  parties, 
says,  with  reference  to  the  defendant  Arendt,  that  lie  was  the 
equitable  owner,  and,  as  such,  permitted  Smith  to  proceed 
with  the  work  on  the  premises,  and  that  "  Smith  must  be  held 
to  be  the  agent  of  Arendt,  and  the  materials  furnished  and 
the  work  done  at  Smith's  request  be  regarded  as  done  with  the 
knowledge  and  consent  of  Arendt."  It  will  be  observed  that 
the  court  treats  Arendt  as  the  equitable  owner  and  Smith  as 
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the  agent.  If  their  legal  relation  be  that  of  principal  and 
agent,  the  position  of  the  trial  judge  cannot  be  tenable ;  for  if 
Smith  became  the  agent  of  Arendt,  his  payment  of  the  plain- 
tiffs' claim  to  the  contractor  inured  to  the  benefit  of  his  prin- 
cipal and  discharged  Arendt  and  his  premises  from  all  liability 
to  the  plaintiffs. 

We  think,  however,  that  the  question  of  principal  and  agent 
is  unimportant.  Smith  remained  in  possession  after  the  pub- 
lic sale,  and  caused  the  buildings  to  be  completed.  He  paid 
Hutton  therefor,  as  he  was  bound  to  do  under  his  contract. 
Whether  he  completed  the  buildings  under  some  undisclosed 
arrangement  with  Arendt,  or  upon  his  own  account,  hoping 
to  find  a  purchaser  or  effect  a  loan  with  which  to  redeem  the 
premises  is  not  material,  for  if  he  in  good  faith  paid  the  con- 
tractor before  the  lien  was  filed,  this  action  cannot  be  main- 
tained.    (French  v.  Bauer,  134  N.  Y. 548;  S.   C.,  20  L.  R. 

A.  560,  and  note  ;  Lumbard  v.  Syracuse,  Bing.  &  N.  IT.  Ii. 

B.  Co,,  55  N.  Y.  491 ;  Crane  v.   Oenin,  GO  N.   Y.   127.) 
Upon  this  question  we  fully  agree  with  the  views  expressed 

by  the  learned  General  Term  of  the  Court  of  Common  Pleas. 
We,  however,  think  in  reversing  the  judgment  that  court 
should  have  ordered  a  new  trial.  It  is  contended  on  behalf 
of  the  appellants  that  the  payment  by  Smith  to  Hutton  was 
not  in  fact  made.  The  finding  of  the  trial  court  that  it  was 
made  was  upon  the  request  of  the  defendants.  The  trial  court 
does  not  appear  to  have  regarded  it  as  material.  We  think  it 
but  fair  th$t  the  plaintiffs  should  have  an  opportunity  to  again 
be  heard  upon  this  question. 

The  judgment  of  the  General  Term  of  the  Court  of  Com- 
mon Pleas  should  be  modified  so  as  to  grant  a  new  trial,  and, 
as  so  modified,  affirmed,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  accordingly. 
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Statement  of  case. 


The  People  of  the  State  of  New  Yobk  ex  rel.  Isaac  Ls 
Roy,  Appellant,  v.  James  H.  Foley,  Respondent. 

1.  Public  Officeks — Time  of  Election.  The  election  of  a  public 
officer  must  be  referred  to  the  day  upon  which  the  electoral  body,  in  whom 
the  right  of  election  resides,  expresses  its  choice  by  voting  for  candidates 
for  the  office,  and  not  to  some  subsequent  day  when  the  result  is  declared; 
and  there  is  no  distinction  in  this  respect  between  town  and  other 
elections. 

2.  Town  of  Watervliet —  Election  of  Town  Clerk  —  Term  of 
Office  —  Laws  of  1893,  Chap.  344.  Chapter  344,  Laws  of  1893,  approved 
April  11,  1898,  amending  the  Town  Law  (Chap.  XX  of  the  General  Laws) 
by  providing,' among  other  things,  that  the  term  of  office  of  town  clerks 
should  be  two  years,  did  not  retroact  so  as  to  enlarge  from  one  year  the 
term  of  office  of  a  person  for  whom  ballots  were  duly  cast  and  canvassed, 
as  prescribed  by  law,  in  the  several  election  districts  of  the  town  of 
Watervliet  on  the  day  before  the  approval  of  that  act,  statements  of  which 
ballots  were  delivered  to  the  annual  town  meeting  on  the  day  the  act  was 
approved,  and  the  result  announced  several  days  thereafter,  in  pursuance 
of  a  special  statute  (Laws  of  1858,  chap.  22,  §  19),  which  made  it  the  duty 
of  the  annual  town  meeting  board  to  canvass  such  statements  and  declare 
the  result  "the  same  as  though  said  ballots  had  been  polled  at  such 
annual  town  meeting." 

3.  Town  of  Watervliet — Annual  Town  Meeting  —  Laws  of  1858, 
Chap.  22.  It  was  within  the  power  of  the  legislature  to  authorize  by 
special  statute  (Laws  of  1858,  chap.  22)  the  electors  of  the  town  of  Water- 
vliet to  elect  town  officers  on  the  day  preceding  the  annual  town  meeting, 
ana  so,  in  connection  with  the  general  statutory  provisions  in  regard  to 
annual  town  meetings,  virtually  enact  that  town  meetings  in  that  town 
should  be  held  upon  two  successive  days. 

4.  The  Town  Law— Laws  of  1893,  Chap.  344.  Chapter  844,  Laws 
of  1893,  approved  April  11,  1898,  amending  the  Town  Law  (Chap.  XX  of 
the  General  Laws>can  have  full,  effect  by  confining  its  application  to  town 
elections  in  which  the  votes  for  town  officers  were  actually  cast  after  it 
took  effect,  and  thus  giving  to  it  a  prospective  operation. 

5.  Town  Officers  —  Extension  of  Term.  The  legislature  cannot 
extend  the  term  of  a  town  officer  after  his  election. 

Mem.  of  decision  below,  86  Hun,  621. 

(Argued  March  8,  1896;  decided  March  10,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  27,  1895,  which  affirmed  a  judgment  in 
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favor  of  defendant,  dismissing  the  complaint  upon  the  merits, 
entered  upon  a  decision  of  the  court  on  trial  at  Circuit  with- 
out a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  B.  Templeton  for  appellant.  Chapter  344  of  the 
Laws  of  1893  took  effect  and  became  operative  upon  its 
approval  by  the  governor  at  or  about  ten-thirty  o'clock  in  the 
forenoon  of  Tuesday,  the  11th  day  of  April,  1893,  its  last 
section  providing  :  "  This  act  shall  take  effect  immediately." 
(N.  Y.  Const,  of  1846,  art.  4,  §  9;  U.  S.  Const,  art.  1,  §  7; 
Fairchild  v.  Gwynne,  14  Abb.  Pr.  121 ;  In  re  Richardson, 
2  Story,  571 ;  In  re  Ankrim,  3  McL.  285  ;  Town  of  Louis- 
ville v.  Savings  Hank,  104  IT.  S.  469 ;  Suth.  on  Stat.  Const 
§  110;  In  re  Kemeys,  56  Hun,  117;  Potter's  Dwarris  on 
Stat.  101,  102;  In  re  Howes,  21  Vt.  619.)  Town  officers  are 
elected  at  annual  town  meeting  and  at  no  other  time  or  place. 
(1  R.  S.  chap.  11,  tit.  2,  §  3 ;  K.  Y.  Const,  of  1846,  art  6, 
§§  17,  18 ;  Laws  of  1890,  chap.  569,  §  243  ;  Laws  of  1829, 
chap.  356,  §  1 ;  People  ex  rel.  v.  Schiellein,  95. N.  Y.  24.) 
The  annual  election  for  town  clerk  and  other  town  officers  for 
the  town  of  Watervliet  for  the  year  1893,  was  held  at  the 
annual  town  meeting  of  said  town,  on  Tuesday,  April  11, 
1893,  at  twelve  o'clock  noon,  and  was  held  pursuant  to  the 
Constitution  and  the  town  law  as  amended  by  said  chapter  344 
of  the  Laws  of  1893,  and  in  the  manner  provided  by  chapter 
22  of  the  Lais  of  1858.  (Laws  of  1858,  chap.  22,  §§  19,  20.) 
The  purpose  of  the  act  of  1858  could  not  have  been  to 
change  the  time  or  place  of  the  election  for  town  officers. 
(Const,  of  1846,  art.  3,  §  16.)  The  annual  town  election  for 
officers  of  the  town  of  Watervliet,  held  in  April,  1893,  can- 
not be  construed  to  have  been  had  on  Monday,  April  tenth, 
instead  of  Tuesday,  April  eleventh,  at  the  annual  town  meeting 
held  at  noon  of  the  latter  date  (8  Misc.  Rep.  196.)  But  if 
it  shall  be  held  that  the  election  was  legally  in  progress  before 
the  act  of  1893  was  effective,  and  before  the  annual  town 
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meeting  was  held,  Tuesday  noon,  then  it  must  be  held  that 
the  act  of  1893  took  effect  before  the  process  of  election  was 
completed,  and  the  relator  was  elected  for  a  term  of  two 
years.  (People  ex  rel.  v.  North,  72  N.  Y.  124 ;  People  ex  rel. 
v.  Crisaey,  91  N.  T.  616;  Laws  of  1858,  chap.  22,  §  18.) 

Eugene  McLean  for  respondent.  The  relator's  contention, 
founded  on  the  fact  (if  it  be  a  fact),  that  the  act  of  April 
eleventh  was  signed  by  the  governor  in  the  forenoon  of  that 
day,  before  the  organization  by  the  town  board  of  the  annual 
town  meeting  (so  called),  and  hence  in  force  when  the  result 
of  the  election  of  town  officers  was  officially  ascertained  and 
declared,  is  untenable.  (Smith  v.  People,  47  N.  T.  330 ;  Peo- 
ple ex  rd.  v.  Butler,  147  N.  Y.  164.)  If  the  construction 
contended  for  by  the  relator  were  given  to  the  statutes  it 
would  not  avail  him  anything,  as  it  would  render  the  act  of 
April  11,  1893,  unconstitutional  and  void,  in  so  far  as  it  had 
any  application  to  the  extension  of  the  term  of  office  to  the 
town  of  Watervliet  for  that  year.  (N.  Y.  Const,  of  1846, 
art.  10,  §•  2 ;  N.  Y.  Const,  of  1846,  art.  6,  §  18 ;  People  ex 
rel.  v.  Crooks,  53  N".  Y.  648;  People  ex  rd.  v.  McKinney, 
52  N.  Y.  374  ;  People  ex  rel.  v.  Bull,  46  N.  Y.  57 ;  Endlich 
on  Interp.  of  Stat.  §  178 ;  N.  Y.  &  0.  M.  Ji.  B.  Co.  v.  Van 
Horn,  57  N.  Y.  473.) 

O'Bbien,  J.  This  was  an  action  in  the  nature  of  a  quo  war- 
ranto brought  in  the  name  of  the  attorney-general  to  oust  the 
defendant  from  the  office  of  town  clerk  of  the  town  of  Water- 
vliet, in  the  county  of  Albany,  upon  the  allegation  that  he  had 
wrongfully  intruded  into  the  same,  without  color  of  right  or 
authority  of  law.  It  is  conceded  that  the  relator  was  elected  to 
that  office  at  the  town  meeting  held  in  the  town  in  the  month  of 
April,  1893.  The  dispute  arises  wholly  with  respect  to  the 
duration  of  the  term  which  he  was  elected  to  fill,  whether  one 
or  two  years.  The  defendant  is  in  possession  of  the  office 
under  color  of  an  election  by  the  people  held  at  the  town 
meeting  in  April,  1894,  but  if  the  term  for  which  the  relator 
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was  elected  in  1893  was  two  years,  there  was  no  vacancy  to 
fill  in  the  following  year,  and  consequently  the  defendant's 
claim  to  the  office  cannot  be  sustained. 

The  election  of  town  officers  in  this  town  is  regulated  by  a 
special  statute  (Laws  of  1858,  ch.  22),  which  provides  for  the 
division  of  the  town  into  convenient  election  districts,  and 
enabling  the  electors  to  vote  for  town  officers  by  ballot  on  the 
day  preceding  the  day  prescribed  by  law,  in  each  year,  for 
holding  the  general  town  meeting.  The  annual  town  meet- 
ing was  held  in  the  town  on  the  11th  day  of  April,  1893,  but, 
under  the  statute  referred  to,  the  votes  of  the  electors  for 
town  officers  were  cast  on  the  day  preceding ;  that  is,  on  the 
10th  day  of  April,  in  the  various  election  districts  of  the  town, 
and  on  that  day  duly  canvassed  by  the  several  boards  of 
inspectors,  and  statements  in  writing  as  to  the  result  made  and 
signed  by  the  boards  in  all  the  districts.  These  statements  were 
delivered  to  the  board  of  the  annual  town  meeting,  held  on 
the  succeeding  day,  and,  under  the  statute,  it  then  became  the 
duty  of  this  board  to  canvass  the  statements  and  declare  the 
result  of  the  election  for  town  officers  in  the  whole  town, 
"the  same  as  though  such  votes  had  been  polled  at  6uch 
annual  town  meeting."  (§  19.)  The  result  was  declared  by 
the  board  on  the  16th  of  April,  1893,  and  the  relator  was 
found  to  be  duly  elected  town  clerk,  and  subsequently  quali- 
fied and  entered  upon,  the  duties  of  the  office. 

On  the  11th  of  April,  1893,  the  day  of  the  annual  town 
meeting,  and  the  day  that  the  several  statements  of  the  result 
of  the  voting  for  town  officers  in  the  several  districts  were 
delivered  to  the  town  board,  the  governor,  at  about  half-past 
ten  o'clock  in  the  forenoon,  signed  and  approved  chapter  344 
of  the  Laws  of  that  year,  amending  the  Town  Law  and  provid- 
ing, among  other  things,  that  the  term  of  office  of  town  clerks 
should  be  two  years.  The  claim  of  the  relator  is  that  he  was 
elected  after  this  statute  took  effect,  and  hence  his  official 
term  was  two  years.  We  think  that  this  contention  cannot 
be  sustained.  The  electors  of  the  town  expressed  their  choice 
for  the  office  of  town  clerk  when  they  deposited  their  ballots 
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the  day  before  the  amendment  went  into  effect.  They  voted 
for  the  relator  to  fill  an  office  for  one  year,  which  was  then 
the  legal  term,  and  not  for  two  years,  to  which  the  term  was 
enlarged  after  the  ballots  were  cast  and  counted.  The  amend- 
ment of  April  11,  1893,  enlarging  the  term  of  the  office  of 
town  clerk  was  purely  prospective.  It  did  not  affect  the  term 
of  an  officer  of  the  town  for  whom  the  electors  cast  their  votes 
the  day  before,  and  could  not  operate  to  defeat  their  inten- 
tion as  thus  expressed.  The  election  of  a  public  officer  must 
be  referred  to  the  day  upon  which  the  electoral  body,  in 
which  the  right  of  selection  resides,  expresses  its  choice  by 
voting  for  candidates  for  the  office,  and  not  to  some  subse- 
quent day  when  the  result  is  declared.  There  can  be  no  dis- 
tinction in  this  respect  between  town  and  other  elections. 
When  the  votes  of  the  electors  have  been  given  the  choree  is 
made,  though  the  precise  result  may  not  be  officially  ascer- 
tained for  weeks  or  months  afterwards.  The  canvass  of 
votes  or  statements  is  a  ministerial  act  following  the  election 
and  evidence  of  the  result,  but  the  will  of  the  voters,  expressed 
by  the  deposit  of  their  ballots,  is  the  essential  thing  in  every 
election.  The  day  upon  which  that  essential  act  is  performed 
in  the  manner  prescribed  by  law  is  the  day  upon  which  the 
candidate  is  really  elected,  though  the  choice  may  not  be 
officially  declared  till  a  considerable  period  afterwards.  It 
follows  that  the  relator's  election  took  place  on  the  10th  day  of 
April,  1893,  when  the  votes  were  cast,  and,  as  the  legal  term 
was  one  year  when  the  choice  was  made,  that  term,  as  well  as 
the  person  voted  for,  entered  into  and  characterized  the 
action  of  the  electors.  The  statute  passed  the  next  day,  and, 
before  the  official  canvass  of  the  statements  had  been  made, 
did  not  retroact  so  as  to  affect  or  change  the  will  of  the  voters 
expressed  by  their  votes,  either  as  to  the  candidate  or  the 
term  of  the  office,  which  it  must  be  presumed  was  in  their 
minds  at  the  time  of  voting. 

That  statute  can  have  full  effect  by  confining  its  applica- 
tion to  town  elections  held,  in  which  the  votes  for  town  officers 
were  actually  cast  after  it  took  effect  and  thus  giving  to  it  a 
86 
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prospective  operation.  The  legislature  has  the  power  to  pre- 
scribe the  time  and  manner  of  holding  town  meetings  for  the 
election  of  town  officers  and  the  transaction  of  town  business. 
It  may  designate  a  single  day  for  that  purpose  or  provide,  as 
it  did  in  this  case,  for  the  election  of  officers  on  one  day  and 
the  transaction  of  the  other  general  business  of  the  town  on 
the  following  day.  The  act  of  1858  did  not  change  the  day 
for  holding  the  annual  town  meeting  which  was  fixed  by  the 
board  of  supervisors  under  general  laws,  but  it  virtually  gave 
to  the  electors  of  the  town  two  days  to  transact  the  business 
usually  transacted  in  one  in  most  of  the  towns  of  the  state. 
When  this  special  law  is  read  with  the  other  general  provis- 
ions in  regard  to  annual  town  meetings,  the  electors  of 
Watervliet  were  authorized  to  elect  town  officers  on  Monday, 
April*  10th,  and  transact  the  other  town  business  on  the  fol- 
lowing day,  thus  virtually  enacting  that  town  meetings  in  that 
town  should  be  held  upon  two  successive  days.  That  the 
legislature  had  the  power  to  so  enact  cannot  be  doubted.  So 
that,  although  the  relator  was  elected  on  April  10th,  he  was 
elected  at  the  town  meeting  within  the  meaning  of  the  statute. 
The  amendment  of  1893  cannot  fairly  be  applied  to  this 
case  without  extending  the  term  of  the  relator,  as  it  existed 
on  the  day  of  his  election,  to  two  years,  and  this  would  be  an 
unconstitutional  exercise  of  power.  The  legislature  cannot 
extend  the  term  of  a  town  officer  after  his  election,  since  that 
would  virtually  be  an  appointment  to  the  office  during  the 
period  of  extension.  The  legislature  cannot  appoint  town 
officers ;  they  must  either  be  elected  by  the  people  of  the  town 
or  appointed  by  such  town  authorities  as  the  legislature  may 
designate  for  that  purpose.  (Const,  art.  10,  §  2.)  The  power 
of  appointment  in  such  cases  cannot  be  directly  exercised  by 
the  legislature  nor  indirectly  by  extending  the  term  of  a  town 
officer  after  his  election.  It  may,  of  course,  enlarge  the 
official  terms  of  town  officers,  but  such  action  can  operate 
only  upon  officers  thereafter  elected.  Where  the  office  is  to  be 
filled  by  one  authority  and  the  duration  of  the  term  is  to  be 
determined  by  another  the  declaration  of  such  duration  must 
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go  before  the  filling,  so  that  each  authority  may  have  its  legiti- 
mate exercise.  (People  ex  rel.  Lord  v.  Crooks^  53  K  Y. 
648  ;  People  ex  rel.  Williamson  v.  Mc Kinney,  52  N.  Y.  374 ; 
People  ex  rel.  Fowler  v.  Bull,  46  N.  Y.  57.) 

It  follows  that  since  the  act  of  1893  did  not  take  effect  until 
the  day  after  the  votes  for  the  relator  were  cast  and  counted 
it  had  no  effect  upon  his  official  term,  but  that  question  must 
be  determined  by  the  prior  law  under  which  it  had  been  fixed 
at  one  year. 

It  results  from  this  that  the  complaint  was  properly  dis- 
missed and  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Franz    Chwatal,   Appellant,  v.   George    Sohreiner,  I  J*®  6®jj 

Respondent.  ~"~~ 

1.  Will— Meaning  op  "Issue."  In  a  will  the  word  "issue  "in  itp 
general  sense,  in  the  absence  of  any  indication  to  the  contrary,  includes  in 
its  meaning  descendants  generally ;  but  when  it  is  apparent  from  the 
extrinsic  circumstances,  proper  to  be  considered,  or  the  provisions  of  the 
will,  that  the  testator  intended  children,  its  meaning  will  be  so  limited. 

2.  Will  —  Construction  —  "Issue."  The  will  of  a  testator  who 
died  before  the  adoption  of  the  Revised  Statutes  devised  the  realty  to 
the  executors  in  trust,  to  be  kept  entire  and  not  to  be  sold  "  during  the 
natural  lives  of  my  children,  and  the  natural  life  of  the  longest  liver  of 
them,  and  until  the  youngest  person  among  such  of  the  issue  of  my  said 
children,  or  any  of  them,  as  shall  be  living  at  the  death  of  such  longest 
liver,  or  shall  be  born  in  due  time  afterwards,  shall  come  to  the  age  of 
twenty-one  years."  By  the  disposing  clause  of  the  will,  the  realty,  on  the 
expiration  of  the  trust,  was  devised  to  the  testator's  grandchildren  and 
to  their  issue,  "  to  tak'e  said  estate  in  like  manner  in  every  respect  as  if  it 
had  been  the  estate  of  the  respective  parents  of  such  grandchildren  as 
tenants  in  common,  and  had  descended  to  them,  and  their  lawful  issue  by 
inheritance."  At  the  time  of  the  testator's  death  there  were  children  and 
grandchildren,  but  no  great-grandchildren,  in  being. 

Held,  that  the  purpose  of  the  testator,  expressed  in  the  disposing  clause, 
that  his  grandchildren  should  take  the  estate,  considered  in  connection 
with  the  fact  that  no  great-grandchildren  were  in  being  at  his  death, 
indicated  that  he  intended  by  the  word  "issue,"  as  used  in  fixing  the 
term  of  the  trust,  children  of  his  children,  that  is,  his  grandchildren. 
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Ih  Id,  also,  that  the  will  disclosed  no  intention  on  the  part  of  the  testator 
to  continue  the  trust  as  long  as  be  had  the  power  to  do  so,  under  the  rule 
as  to  future  limitations  then  in  force. 

3.  Will  —  Suspension  of  Power  op  Alienation.  Where  the  intent 
of  the  testator  as  to  the  term  of  a  limitation  upon  the  absolute  power  of 
alienation  is  left  uncertain  and  doubtful,  that  construction  should  be 
adopted  which  is  nearest  in  accord  with  public  policy. 

Mem.  of  decision  below,  77  Hun,  611. 

(Argued  February  26,  1896;  decided  March  10,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  April  13,  1894,  which  affirmed  a  judgment  in 
favor  of  defendant  dismissing  the  complaint  upon  the  merits 
and  decreeing  specific  performance  of  a  contract  to  purchase 
lands,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Sainson  lachman  for  appellant.  By  construing  the  word 
"  issue  "  to  mean  descendants,  the  intention  of  the  testator  is 
carried  out  and  the  property  held  intact  for  the  full  period 
designed  by  him  and  allowed  by  the  law.  {Drake  v.  Drake, 
134  K  Y.  220;  Soper  v.  Brown,  136  N.  Y.  244;  4  Kent's 
Coram.  278 ;  2  Redf .  on  Wills  [3d  ed.],  37,  38 ;  Boss  v.  Boss, 
20  Beav.  645  ;  Ralph  v.  Carriole,  L.  R.  [11  Ch.  Div.]  873 ; 
U.  S.  T.  Co.  v.  Tobias,  21  Abb.  [K  C]  392 ;  In  re  Broion, 
93  K  Y.  295.) 

II  II  Anderson  and  John  M.  Bowers  for  respondent.  The 
phrase  "  issue  of  my  children,"  as  used  in  this  will  in  limiting 
the  duration  of  the  trust,  is  equivalant  to  the  phrase  "  children 
of  my  children,"  the  intention  of  the  testator  evidently  being 
that  the  title  to  this  real  estate  should  vest  in  his  grandchildren 
on  the  death  of  his  children.  {Mowatt  v.  Carow,  7  Paige, 
328  ;  Wylie  v.  lochwood,  86  N.  Y.  301 ;  Guernsey  v.  Guernsey, 
36  N.  Y.  267 ;  Pahnsr  v.  Horn,  84  N.  Y.  516 ;  4  Kent's 
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Comra.  278 ;  Redf.  on  Wills  [5th  ed.],  37,  38 ;  Edwards  v. 
Edwards,  12  Beav.  97 ;  Pond  v.  Bergk,  10  Paige,  140 ;  Drake 
v.  Drake,  134  1ST.  Y.  220 ;  Soper  v.  Brown,  136  N.  Y.  244 ; 
Daly  v.  G-reenherg,  69  Hun,  228  ;  Thompson  v.  Simson,  1  D. 
&  W.  459.) 

Haight,  J.  This  action  was  brought  to  recover  money  paid 
upon  a  contract  to  sell  and  convey  a  lot  of  land  on  90th  street 
in  the  city  of  New  York,  together  with  the  counsel  fees  and 
disbursements  incurred  in  the  examination  of  the  title,  upon 
the  ground  that  the  defendant  was  unable  to  give  a  merchant- 
able title. 

William  Rhinelander  died  September  9th,  1825,  seized  and 
possessed  of  a  large  tract  of  land  in  the  city  of  New  York,  of 
which  the  premises  in  queatfth^were  a  part.  He  left  a  last  will 
and  testament,  which  has  tteen  duly  proved  and  admitted  to 
probate,  in  and  by  the  fifth  clause  of  which  he  devised  his  real 
estate  in  the  city  of  New  York  to  his  executors  in  trust,  to 
receive  the  rents,  issues  and  profits,  and  to  apply  the  same  in 
the  manner  directed.     It  then  provides  as  follows : 

"  It  is  my  will  that  the  real  estate  situated  in  the  city  and 
county  of  New  York,  whereof  I  may  die  seized  or  possessed, 
shall  be  kept  entire,  and  no  part  thereof  sold  during  the  natu- 
ral lives  of  my  children,  and  the  natural  life  of  the  longest  liver 
of  them,  and  until  the  youngest  person  among  such  of  the  issue 
of  my  said  children,  or  any  of  them,  as  shall  be  living  at  the  death 
of  such  longest  liver,  or  shall  be  born  in  due  time  afterwards, 
shall  come  to  the  age  of  twenty-one  years.  *  *  *  Lastly  : 
The  residue  of  the  said  rents,  issues  and  profits  to  distribute  in 
equal  parts  among  my  children  then  living,  and  the  lawful  issue 
of  such  of  my  said  children  as  may  be  then  dead,  leaving  lawful 
issue,  such  issue  to  receive  such  share  only  as  the  parent  of 
such  issue,  if  living,  would  be  entitled  to  receive,  and  each  of 
my  children  always  to  receive  such  6hare  as  such  child  would 
have  been  entitled  to  receive  if  all  my  children  then  dead,  leav- 
ing lawful  issue  then  alive,  had  been  living.  And  after  the  expi- 
ration of  the  term  for  which  my  said  lands  are  above  devised 
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to  my  executors  in  trust  I  do  then  devise  the  said  real  estate 
whereof  I  may  die  seized  or  possessed  in  the  city  and  county 
of  New  York  to  my  lawful  grandchildren  and  the  lawful  issue 
of  such  grandchildren,  such  grandchildren  and  their  lawful 
issue  to  take  said  estate  in  like  manner  in  every  respect  as  if 
it  had  been  the  estate  of  the  respective  parents  of  such  grand- 
children as  tenants  in  common,  and  had  descended  to  them  and 
their  lawful  issue  by  inheritance." 

William  Ehinelander  left  him  surviving  6even  children  and 
eleven  grandchiidren.  His  son,  William  C.  Ehinelander,  was 
the  longest  liver  of  his  children  and  died  June  20,  1878.  At 
the  time  of  his  death  nineteen  grandchildren  of  William 
Ehinelander  were  living  and  three  had  died,  two  without 
descendants,  and  one  leaving  a  child  surviving,  all  of  whom 
were  of  full  age.  A  large  number  of  great-grandchildren  and 
a  number  of  great-great-grandchildren  were  also  living,  and 
other  great-great-grandchildren  were  born  within  due  time 
after  the  death  of  William  C.  Ehinelander.  The  last  was 
Emily  A.  Hurry,  who  was  born  March  6,  1879,  and  will 
become  of  age  March  6,  1900. 

Shortly  after  the  death  of  William  C.  Ehinelander  an  action 
in  partition  was  begun  by  one  of  the  grandchildren  of  Wil- 
liam Ehinelander,  in  which  action  all  the  living  grandchildren 
and  the  child  of  the  only  grandchild  who  was  dead  leaving  a 
child,  were  made  parties.  On  the  10th  day  of  February,  1882, 
a  final  decree  was  entered  in  the  partition  action,  in  which  the 
premises  in  suit  were  allotted  to  Mary  E.  Swan  a  grandchild, 
who  subsequently  conveyed  the  same  to  the  defendant. 

It  is  contended,  on  behalf  of  the  plaintiff,  that  the  trust 
will  not  terminate  until  the  youngest  great-great-grandchild, 
Emily  A.  Hurry,  becomes  of  age  on  the  6th  day  of  March, 
1900,  whilst  on  behalf  of  defendant  it  is  claimed  that  the  trust 
terminated  on  the  death  of  William  C.  Ehinelander,  the 
grandchildren  and  the  only  child  of  the  deceased  grandchild, 
all  being  at  that  time  more  than  twenty -one  years  of  age. 
The  whole  controversy  turns  upon  the  meaning  of  the  word 
"  issue,"  as  found  in  the  clause  of  the  will  above  referred  to, 
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the  plaintiff  claiming  that  it  means  descendants,  while  the 
defendant  insists  that  it  means  children. 

It  is  not  our  purpose  to  enter  upon  any  elaborate  discussion 
of  the  meaning  of  the  word  "issue,"  for  very  much  has 
already  been  written  upon  that  subject.  It  has  been  exhaust- 
ively discussed  in  recent  cases  in  this  court,  in  which  the 
authorities  of  England  and  of  this  country  have  been  fully 
considered,  and  the  rule  detennined.  In  Palmer  v.  Horn 
(84  N.  Y.  516,  519)  Earl,  J.,  says :  "  The  word  '  issue '  is  an 
ambiguous  term.  It  may  mean  descendants  generally,  or 
merely  children ;  and  whether  in  a  will  it  shall  be  held  to  mean 
the  one  or  the  other,  depends  upon  the  intention  of  the  testa- 
tor as  derived  from  the  context  or  the  entire  will,  or  such 
extrinsic  circumstances  as  can  be  considered.  In  England,  at 
an  early  day,  it  was  held,  in  its  primary  sense,  when  not 
restrained  by  the  context,  to  be  co  extensive  and  synonymous 
with  descendants,  comprehending  objects  of  every  degree. 
But  it  came  to  be  apparent  to  judges  there  that  such  a 
sense  given  to  the  term  would  in  most  cases  defeat  the  inten- 
tion of  the  testator,  and  hence  in  the  latter  cases  there  is  a 
strong  tendency,  unless  restrained  by  the  context,  to  hold  that 
it  has  the  meaning  of  children.  It  will  at  least  be  held  to  have 
such  meaning  upon  a  slight  indication  in  other  parts  of  the 
will  that  such  was  the  intention  of  the  testator." 

In  DraJce  v.  Drake  (134  K  Y.  220,  224),  Bradley,  J., 
says :  "  In  its  general  sense,  unconfined  by  any  indication  or 
intention  to  the  contrary,  the  word  *  issue'  includes  in  its 
meaning  all  descendants.  It  may,  however,  when  such 
appears  to  have  been  the  intent  with  which  the  word  is  used, 
have  the  restricted  import  of  children.  *  *  *  The  word 
'  issue '  may  be  a  word  either  of  purchase  or  limitation,  and 
will  be  construed  the  one  or  the  other  as  may  be  necessary  to 
•effectuate  the  intent  with  which  it  appears  to  have  been  used 
in  the  instrument  where  it  is  employed." 

In  Sqper  v.  Brown  (136  N.  Y.  244,  248),  Andrews,  J., 
says :  "  I  am  of  opinion  that  the  word  '  issue '  in  a  deed  or 
will,  when  used  as  a  word  of  purchase  and  where  its  meaning 
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is  not  otherwise  defined  by  the  context,  and  there  are  no  indi- 
cations that  it  was  used  in  any  other  than  its  legal  sense,  com- 
prehends all  persons  in  the  line  of  descent  from  the  ancestor 
and  has  the  same  meaning  as  '  descendants,'  and  that  while  it 
embraces  the  children  of  the  ancestor,  it  is  because  they  are 
descendants  in  common  with  all  other  persons  who  can  trace 
direct  descent  from  a  common  source.    *    *    *    There  are  many 
authorities  on  wills,  in  which  the  word  has  been  construed  to 
mean  '  children '  only.     These  authorities  rest  upon  the  undis- 
puted principle  that  words  used  by  a  testator  in  his  will  are  , 
to  be  interpreted  in  the  sense  which  he  attributed  to  them, 
where  it  appears  by  the  context  that  they  were  not  used  in  | 
their  strict  legal  sense.     It  is  but  one  of  the  applications  of  i 
the  doctrine  that  in  the  construction  of  wills  the  intention  of  j 
the  testator  is  to  govern  when  not  inconsistent  with  the  rales 
of  law." 

The  rule,  therefore,  is  that  the  word  "  issue  "  in  its  general 
sense,  in  the  absence  of  any  indication  of  intention  to  the  con- 
trary, includes  in  its  meaning  descendants  generally.  But 
when  it  is  apparent  from  the  extrinsic  circumstances,  proper  to 
be  considered,  or  the  provisions  of  the  will,  that  the  testator  j 

intended  children,  its  meaning  will  be  60  limited. 

Referring  to  the  clause  of  the  will  fixing  the  term  of  the  trust, 
he  provides  that  his  real  estate  in  the  city  of  New  York  shall 
be  kept  entire  and  not  be  sold  "  during  the  natural  lives  of  my 
children,  and  the  natural  life  of  the  longest  liver  of  them, 
and  until  the  youngest  person  among  such  of  the  issue  of  my 
said  children,  or  any  of  them,  as  shall  be  living  at  the  death 
of  such  longest  liver,  or  shall  be  born  in  due  time  afterwards, 
shall  come  to  the  age  of  twenty-one  years." 

This  clause  standing  alone,  unexplained  and  unqualified, 
under  the  rules  of  construction  above  given,  would  doubtless 
require  us  to  hold  that  the  word  "  issue  "  meant  "  descend- 
ants." But,  as  we  have  seen,  at  the  time  of  the  testator's 
deatli  there  were  living  seven  children  and  eleven  grandchil- 
dren. No  great-grandchildren  had  then  been  born,  so  as  to 
become  the  special  objects  of  his  bounty.     By  the  disposing 
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clause  lie  provides,  "  And  after  the  expiration  of  the  term  for 
which  my  said  lands  are  above  devised  to  my  executors  in 
trust  I  do  then  devise  the  said  real  estate  whereof  I  may  die 
seized  or  possessed  in  the  city  and  county  of  New  York  to 
my  lawful  grandchildren  and  the  lawful  issue  of  suc.h  grand- 
children, such  grandchildren  and  their  lawful  issue  to  take  said 
estate  in  like  manner  in  every  respect  as  if  it  had  been  the 
estate  of  the  respective  parents  of  such  grandchildren  as  ten- 
ants in  common,  and  had  descended  to  them  and  their  lawful 
issue  by  inheritance." 

Here  we  have  the  intention  of  the  testator  disclosed.  He 
did  not  intend  that  his  children  should  take;  for  he  continued 
the  trust  during  the  life  of  the  longest  liver  of  them.  He  did 
not  intend  that  his  grandchildren  should  take  during  their 
minority ;  for  he  continued  the  trust  after  the  decease  of  his 
children,  until  the  youngest  person  among  the  issue  of  his 
children  then  living  or  who  should  be  born  in  due  time  there- 
after, became  twenty-one  years  of  age.  He,  however,  did 
expect  his  grandchildren  to  take  the  estate,  for  he  expressly 
devises  the  same  to  them  and  to  their  issue  to  take  their 
parents'  portion  in  like  manner  as  if  it  had  descended  to  them 
by  inheritance.  This  purpose  was  clearly  expressed,  and  taken 
in  connection  with  the  fact  that  no  great-grandchild  was  in 
being  at  the  time  of  the  testator's  death,  would  seem  to  indi- 
cate that  he  intended  the  word  "  issue,"  as  used  by  him  in 
fixing  the  term  of  the  trust,  as  referring  to  the  children  of  his 
children,  in  other  words,  his  grandchildren. 

It  is  claimed  that  it  was  the  intention  of  the  testator  to  con- 
tinue his  trust  as  long  as  he  had  the  power  to  do  so.  It  is 
apparent,  however,  that  he  did  not  so  continue  it,  and  we  fail 
to  discover  such  an  intention.  To  so  continue  the  trust  would 
take  it  beyond  the  lives  of  the  trustees  and  cast  the  management 
of  the  estate  upon  persons,  perhaps  strangers,  never  selected 
by  him.     It  is  not  apparent  that  he  so  intended. 

Under  the  rule  of  future  limitations  then  in  force  the  trust 
could  be  continued  during  the  lives  of  persons  in  being  at  the 
creation  of  the  limitation,  and  for  the  period  of  gestation  sue- 
87 
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ceeding  the  lives  in  being  and  for  twenty-one  years  thereafter. 
(18  Am.  &  Eng.  Ency.  of  Law,  338.)  It  was  thus  in  his 
power  to  continue  the  limitation  during  the  life  of  the  longest 
]iver  of  his  eleven  grandchildren  instead  of  his  children,  and 
until  a  child  that  should  within  due  time  thereafter  be  born, 
became  twenty-one  years  of  age.  It  will  thus  be  seen  that  the 
testator  has  not  and  did  not  intend  to  continue  the  trust  as 
long  as  he  had  power  to  do  so. 

The  policy  of  our  state  has  been  to  shorten  rather  than  to 
extend  the  future  limitations  of  estates.  In  was  consequently 
provided  in  the  revisix>n  of  the  statutes,  made  after  this  will 
was  admitted  to  probate,  that  the  absolute  power  of  alienation 
of  lands  should  not  be  suspended  by  any  limitation  or  condi- 
tion whatever  for  a  longer  period  than  during  the  continu- 
ance of  not  more  than  two  lives  in  being  at  the  creation  of  the 
-estate,  etc. 

Where  the  intent  of  the  testator  is  left  uncertain  and  doubt- 
ful, that  construction  should  be  adopted  which  is  nearest  in 
•accord  with  public  policy. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  Edison 
Electric  Light  Company,  Appellant,  v.  Edward  Wem- 
ple, Comptroller  of  the  State  of  New  York,  Respondent. 


1.  Corporation  Tax— Employment  of  Capital  —  Patents.  Stocks 
of  local  corporations  organized  and  situated  without  this  State,  acquired 
by  a  domestic  corporation  in  return  for  licenses  to  use  patents  in  which 
its  capital  is  invested,  should  not  be  included  in  the  computation  of 
the  domestic  corporation's  annual  tax  under  the  provisions  of  law  (Chap. 
■512,  Laws  of  1880,  as  amended  by  chap.  151,  Laws  of  1882,  and  chap.  501, 
Laws  of  1885)  for  the  taxation  of  "capital  stock  employed  within  this 
state/' 

2.  Corporation  Tax  — Employment  of  Capital  — Patents— Cor- 
rection op  Tax  Account.  Upon  certiorari  to  review  the  action  of  the 
state  comptroller  in  imposing  upon  the  relator,  a  domestic  corporation 
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whose  entire  capital  was  originally  invested  in  patent  rights,  the  taxes  for 
the  years  1889  and  1890  under  the  provisions  of  law  for  the  taxation  of 
"  capital  stock  employed  within  this  state  "  it  appeared  that  the  comptroller 
had  estimated  the  share  value  of  the  relator's  capital  stock  as  based  upon 
its  general  ownership  of  properties  and  assets,  irrespective  of  their  charac- 
ter and  situs,  and  that  there  were  included  among  such  assets  shares  of 
stock  in  local  corporations  organized  and  situated  without  this  state,  which 
had  been  acquired  by  the  relator  in  return  for  grants  of  rights  to  such 
local  corporations  to  use  its  patents.  Held,  on  appeal  from  a  confirmation 
by  the  Supreme  Court  of  the  action  of  the  comptroller,  that  so  much  of 
the  corporate  investment  of  the  relator's  capital  as  consisted  in  stocks  of 
the  local  corporations  situated  without  the  state  was  not  capital  employed 
within  this  state,  and,  therefore,  was  not  subject  to  the  tax;  and  that  the 
tax  account  should  be  remitted  to  the  Supreme  Court  for  correction  and 
re -statement  there  accordingly. 

People  ex  rel.  E.  El.  L.  Co.  v.  Campbell  (188  N.  Y.  643),  followed. 

People  ex  rel.  E.  El.  L.  Co.  v.  Wemple  (68  Hun,  444),  reversed. 

(Argued  March  2,  1896;  decided  March  10.  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  2, 
1892,  which  confirmed  on  certiorari  a  determination  of  the 
state  comptroller  imposing  certain  taxes  upon  the  relator  for 
the  years  1889  and  1890  under  the  Corporation  Tax  Act 
(Chapter  542,  Laws  of  1880,  as  amended  by  chapter  361,  Laws 
of  1881 ;  chapter  151,  Laws  of  1882 ;  chapter  501,  Laws  of 
1885,  and  chapter  463,  Laws  of  1889). 

The  relator  is  a  domestic  corporation  whose  entire  capital 
was  originally  invested  in  patent  rights.  Its  business,  during 
the  years  1889  and  1890,  consisted  in  licensing  locally  incor- 
porated electric  light  companies  under  its  letters  patent 
throughout  the  United  States  and  elsewhere,  6tock  interests  in 
such  local  companies  being  received  from  them  by  the  relator 
in  compensation. 

Further  facts,  and  the  questions  presented,  are  stated  in  the 
opinion. 

Eugene  H.  Lewis  for  appellant.  The  comptroller  erred  in 
refusing  to  revise  or  re-adjust  his  assessment  of  taxes.  {People 
ex  rel.  v.   Campbell,  138  N.   Y.   543.)    The  comptroller's 
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accounts  of  relator's  taxes  for  the  years  in  question-  should 
have  been  corrected  and  re-stated  by  the  Supreme  Court,  and 
the  order  of  that  court  confirming  the  determination  of  the 
comptroller  should  be  reversed,  and  the  accounts  be  remitted 
to  that  court  for  correction  and  re-statement  in  accordance  with 
law.     (Laws  of  1881,  chap.  361,  §  20.) 

T.  E.  Hancock,  Attorney-General,  for  respondent.  The 
comptroller  did  not  determine  or  assess  the  capital  employed 
in  this  state  at  too  great  an  amount,  or  impose  too  large  a  tax. 
(People  ex  rel.  v.  Campbell,  138  N.  Y.  543 ;  De  Witt  v.  E.  2?. 
M.  Co.,  5  Hun,  301 ;  Hammond  v.  M.  &  H.  0.  Co.,  92  XL  S. 
724.)  The  rule  that  the  comptroller  must  determine  the  amount 
of  capital  employed  in  this  state  and  impose  a  tax  accordingly 
applies  alike  to  domestic  and  foreign  corporations.  {People 
ex  rel.  v.  Wemple,  138  1ST.  Y.  582 ;  People  ex  rel.  v.  Wemple^ 
131  N.  Y.  64 ;  People  ex  rel.  v.  Wemple,  133  N.  Y.  323 ; 
People  ex  rel.  v.  Coleman,  126  N.  Y.  433 ;  Williams  v.  W. 
U.  T.  Co.,  93  K  Y.  162;  Bank  Tax  Case,  2  Wall.  200.) 

Gray,  J.  We  think,  within  the  authority  of  the  case  of 
this  same  relator  against  Campbell,  (138  N.  Y.  543),  that  the 
order  of  the  General  Term,  confirming  the  action  of  the 
comptroller,  in  imposing  certain  taxes  upon  the  relator  for  the 
years  1889  and  1890,  must  be  reversed.  In  the  former  case, 
(decided  in  June,  1893),  we  held,  because  the  comptroller  had 
determined  that  the  entire  capital  of  the  relator  for  the  year 
1891  was  employed  in  this  state,  when  it  appeared  that  a 
portion  of  its  capital  was  invested  in  the  stocks  of  companies 
organized  outside  of  this  state,  that  the  tax  should  be  re-ad- 
justed so  far  as  he  had  included  these  stocks  for  the  purposes 
of  valuation.  The  principle  of  our  decision  was  that  when 
the  relator,  in  compensation  for  its  grants  of  patent  rights  to 
local  corporations,  received  stocks  of  6uch  corporations,  it  was 
an  employment  of  its  capital  in  the  purchase  thereof  and 
when  6uch  local  corporations  were  situated  outside  of  the 
state,  then,  to  the  extent  that  the  relator  held  their  certificates 
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of  stock,  its  property  was  outside  of  the  state  and  its  capital 
could  not  be  said  to  be  employed  here.  Therefore,  within  the 
provisions  of  law  for  the  taxation  of  "  capital  stock  employed 
within  this  state,"  a  tax  based  upon  an  estimate  of  its  value, 
which  took  into  consideration  the  relator's  property  in  shares 
of  corporations  outside  of  the  state,  would  be  erroneous. 
The  case,  to  which  we  have  alluded,  related  to  the  tax  for  the 
year  1891  and  was  determined  by  the  comptroller  and  by  the 
General  Term  subsequently  to  the  decision  rendered  by  the 
latter  in  the  present  case ;  the  affirmance  there  being  expressly 
rested  upon  its  decision  in  the  case  now  on  appeal.  There 
may  be  a  few  differences  with  respect  to  the  facts,  as  they 
were  made  to  appear  in  the  present  case  upon  the  proceeding 
for  the  revision  and  re-adjustment  of  the  account.  But  it 
appeared  that  the  relator  was  a  holder  of  stocks  in  local  com- 
panies situated  within  and  without  the  state,  for  the  two 
years  in  question.  It  also  appeared  that  the  comptroller 
made  his  determination,  as  to  the  amount  of  the  relator's 
capital  employed  within  this  state  during  the  two  years  and  as 
to  its  value  for  purposes  of  taxation,  upon  the  basis  of  a  report 
by  the  commissioner,  whom  he  employed  for  the  purpose ; 
which  found  that,  notwithstanding  the  relator  had  received  its 
compensation  for  licenses  granted  to  local  companies  in  stocks 
of  companies  situated  within  and  without  the  state,  the  full 
amount  of  its  capital  stock  was  taxable.  The  comptroller,  in 
arriving  at  the  valuation  of  the  capital  stock  for  the  purposes 
of  taxation,  regarded  it  as  of  no  consequence,  as  affecting  the 
amount  of  capital  in  use  in  this  state,  that  a  portion  was 
employed  in  the  acquisition  of  stocks  in  foreign  companies  in 
return  for  grants  of  rights  to  use  its  patents.  He  regarded 
the  receipts  of  the  company  from  such  licenses  as  income. 
When  declining  to  make  any  revision  or  re-adjustment  of  the 
taxes,  he  had  before  him  the  statement  by  the  relator's  officer 
that  in  1889  there  were  owned  of  stocks  of  local  companies 
within  the  state  shares  to  the  par  value  of  $556,700,  and  with- 
out the  state  to  the  par  value  of  $1,453,673  ;  and  for  the  year 
1890,  of  shares  within  the  state  to  the  par  value  of  $1,399,950, 
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and  without  the  state  to  the  par  value  of  $1,757,531. 
The  capital  stock  of  relator  amounted  to  $1,500,000,  paid  up 
in  cash  and  in  property  necessary  for  its  business.  No  divi- 
dends were  declared  and  its  receipts  consisted  in  stocks  received 
from  local  companies,  which  had  been  organized  in  various 
cities  in  the  United  States  and  to  which  rights  to  operate 
pnder  the  relator's  patents  had  been  granted.  Of  its  capital 
of  $1,500,000,  shares,  to  the  amount  in  par  value  of  $400,400, 
were  issued  for  patents  and  the  balance  seems  to  have  been 
expended  for  improvements  and  generally  in  the  development 
and  maintenance  of  the  company's  patent  rights  and  corporate 
business.  The  comptroller  taxed  the  relator  upon  the  full 
amount  of  its  capital  6tock  and  estimated  the  market  value  of 
the  shares  at  $135  for  the  year  1881)  and  at  $170  for  the  year 
1890.  It  is,  of  course,  impossible  to  say  that,  in  so  estimating 
and  determining,  he  made  any  allowance  for  so  much  of  the  cor- 
porate investment  of  capital  as  consisted  in  stocks  of  the  local 
companies  situated  without  the  state.  In  fact,  the  only  infer- 
ence is  that  he  did  not ;  but  estimated  the  share  value  as  based 
upon  the  relator's  general  ownership  of  properties  and  assets, 
irrespective  of  their  character  and  situs.  Hence,  it  is  neces- 
sary that  the  accounts  should  be  remitted  for  correction  and 
re-statement,  in  accordance  with  the  legal  principles  as  estab- 
lished in  our  decisions  ;  which,  under  the  pro  visions  of  chapter 
463  of  the  Laws  of  1889,  amending  the  original  act  of  1880 
(Chap.  542),  must  be  done  by  the  Supreme  Court. 

The  order  appealed  from  should  be  reversed  and  the  relator's 
account  is  remitted  to  the  Supreme  Court  for  the  purposes 
stated,  without  costs  to  either  party. 

All  concur. 

Order  reversed. 
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Herman   Fromme  et  al.,  Appellants,  v.  William  E.  G&ay> 

Respondent. 

Contempt  of  Court  —  False  Verified  Answer — Code  Crv.  Pro. 
§  14.  Sub.  2.  The  interposition,  by  a  party  to  an  action,  of  a  false 
verified  answer,  is  not  a  "deceit  or  abuse  of  a  mandate  or  proceeding- 
of  the  court,"  within  the  meaning  of  subdivision  2  of  section  14  of  the* 
Code  of  Civil  Procedure,  and,  therefore,  is  not  punishable  as  a  contempt.. 

Reported  below,  14  Misc.  Rep.  592. 

(Argued  March  2,  1896;  decided  March  10,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
December  16,  1895,  which  reversed  an  order  of  the  General 
Term  of  the  City  Court  of  New  York,  affirming  an  order  of 
Special  Term  adjudging  the  defendant  guilty  of  contempt,  and 
discharged  the  defendant  from  custody. 

In  this  action,  which  was  brought  to  recover  for  the  serv- 
ices rendered  to  the  defendant  by  the  plaintiffs  as  his  attorneys,, 
the  defendant  interposed  an  answer,  putting  in  issue  the 
material  allegations  of  the  complaint,  and  the  action  was  tried 
upon  the  issues  formed  by  the  pleadings.  Judgment  was  ren- 
dered in  favor  of  the  plaintiffs  upon  the  verdict  of  a  jury,, 
and  an  execution  issued  upon  the  judgment  was  returned  only 
partially  satisfied.  Supplementary  proceedings  for  the  exam- 
ination of  the  judgment  debtor  were  had  and  a  receiver  of 
his  property  was  appointed.  Having  failed  to  realize  any- 
thing through  the  receiver,  the  plaintiffs  made  a  motion  to 
punish  the  defendant  for  contempt  of  court  for  making  a 
false  answer  and  verification  in  the  action.  That  motion  was 
granted  and  an  order  was  entered  adjudging  the  defendant 
guilty  of  contempt  for  having  interposed  a  false  verified 
answer  for  the  purpose  of  delaying  the  plaintiffs,  by  which 
misconduct  their  rights  had  been  impaired  and  prejudiced. 
A  fine  was  imposed  equal  to  thfe  amount  remaining  due  upon 
the  judgment.  The  General  Term  of  the  City  Court  of  New- 
York,  in  which  the  action  and  proceedings  were  had,  affirmed 
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the  order,  but,  upon  appeal  to  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  the 
order  of  the  City  Court  was  reversed  and  the  defendant  dis- 
charged from  custody. 

Jacob  Fromme  for  appellants.  The  facts  show  that  the 
defendant  has  been  guilty  of  contempt  of  court.  (M.  C.  Co. 
v.  Warshauer,  28  N.  Y.  Supp.  139 ;  N.K.&  Co.  v.  Camp- 
bell,N.  Y.  Law  Journal,  May  22,  1894;  In  re  Hail,  32  X. 
Y.Supp.  883;  Yates  v.  Landing,  9  Johns.  417;  Eaxfen  v. 
Lynch,  3  Civ.  Pro.  Rep.  236 ;  Nathans  v.  Rope,  5  Civ.  Pro. 
Rep.  401 ;  Chase's  Blackstone  [2d  ed.],  993  ;  Curtis  v.  Smith, 

1  Chitty,  117  ;  A'Becket  v. ,  5  Taunt.  776 ;  Anon.,  1 

Strange,  384.)  The  contempt  shown  was  one  which  the  City 
Court,  being  a  court  of  record,  had  power  to  punish.  (Code 
Civ,  Pro.  §§  1314,  2287 ;  M.  C.  Co.  v.  Warshauer,  28  N.  Y. 
Supp.  139;  People  ex  rel.  v.  Bice,  144  N.  Y.  263 ;  Chase's 
Blackstone  [2d  ed.],  992,  993  ;  Hull  v.  Z'  Eplatinier,  5  Daly, 
539  ;  Yates  v.  Lansing,  9  Johns.  416 ;  Lawrence  v.  Harring- 
ton, 63  Hun,  196.)  Xot  only  had  the  City  Court  power  to  pun- 
ish, but  it  became  its  imperative  duty  to  impose  the  fine  which  it 
did  as  soon  as  it  was  proven  that  the  plaintiffs  had  suffered  loss 
or  injury  by  reason  of  the  defendant's  misconduct.  (Code 
Civ.  Pro,  §§  2281,  2284;  M.  C  Co.  v.  Warshauer,  28  N.  Y. 
Supp.  140 ;  Lansing  v.  Lhston,  7  Paige,  364 ;  People  v. 
Spalding,  2  Paige,  326;  Clark  v.  Bininger,  75  N.  Y.  345.) 
This  court  has  jurisdiction  of  this  appeal  under  subdivision  3 
of  section  190  of  the  Code  of  Civil  Procedure.  {Brinkley 
v.  Brinkley,  47  N.  Y.  40 ;  Pitt  v.  Davison,  37  N.  Y.  235 ; 
Levy  v.  Salomon,  105  N.  Y.  529 ;  N.  Y.  B.  Co.  v.  Bothery, 
112  N.  Y.  592;  McFteere' v :  Little,  8  Daly,  167;  Springfield 
v.  Fields,  13  Daly,  171 ;  Walsh  v.  Shults,  6  Civ.  Pro.  Rep. 
126 ;  Engelage  v.  Baymond,  18  N.  Y.  Supp.  365.) 

William  B.  Hornblower  for  respondent.  The  Code  does 
not  authorize  an  order  punishing  for  contempt  for  putting  in 
a  false  answer,  or  for  fraudulently  disposing  of  property,  or  for 
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both.  {In  re  Smith,  146  N.  Y.  68 ;  Code  Civ.  Pro.  §§  8,  3342, 
sub.  2 ;  People  ex  rel.  v.  Riley,  25  Hun.  587 ;  Sherwin  v. 
People,  100  J*.  Y.  361 ;  Sutli.  on  Stat.  Const.  §  208 ;  Hatha- 
way v.  Johnson,  55  N.  Y.  93.)  Sot  only  was  the  order  of 
the  City  Court  void  for  want  of  jurisdiction  to  make  any 
order  punishing  the  defendant  for  contempt  for  interposing 
a  false  answer,  but  it  was  also  irregular  and  void  because  the 
amount  of  the  fine  imposed  was  in  excess  of  the  sum  the 
court  had  power  to  inflict.  {Moffat  v.  Herman,  116  N.  Y. 
131 ;  Fischer  v.  Eaab,  81  N.  Y.  235.) 

Per  Curiam.  We  are  not  impressed  with  the  force  of  the 
argument  which  is  made  in  support  of  the  order  of  the  City 
Court,  and  we  deem  it  only  necessary  to  state  briefly  our 
reasons  for  affirming  the  action  of  the  Common  Pleas  Court. 
The  proposition  involved  is  somewhat  startling  and  can  have 
no  support  in  the  provisions  of  the  Code  of  Civil  Procedure; 
unless  found  in  the  very  strained  construction  which  has  been 
placed  upon  subdivision  2  of  section  14,  which  treats  of  civil 
contempts.  The  subdivision  mentions  as  one  of  the  cases,  "  a 
party  to  the  action  or  special  proceeding  *  *  *  for  any 
deceit  or  abuse  of  a  mandate  or  proceeding  of  the  court." 
Unless  it  is  found  in  that  provision,  authority  does  not  exist 
elsewhere  in  the  Code.  An  answer,  however,  is  not  "  a  pro- 
ceeding of  the  court "  and,  of  course,  it  is  not  a  "  mandate." 
A  pleading  may  be  a  proceeding  of  the  party  in  court ;  but  it 
is  in  no  sense  a  proceeding  of  the  court,  to  which  alone  the 
section  has  reference.  Nor  does  the  use  of  the  word  "  deceit" 
affect  the  question  ;  inasmuch  as  it  must  be  a  deceit  of  the 
court,  or  practiced  upon  the  court,  which  is  punishable  and 
it  is  absurd  to  say  that  a  false  answer,  in  any  sense,  deceives 
the  court.  The  court  is  not  misled  by  it ;  nor  regards  it  other- 
wise than  as  a  defense,  which  raises  an  issue  to  be  tried  by  it. 
If  we  assume  that  the  defendant  perjured  himself  in  interpos- 
ing the  verified  answer  in  question,  then  his  punishment  must 
be  left  to  the  criminal  branch  of  the  court ;  where,  after  proper 
proceedings,  he  may  be  tried  by  a  jury  for  the  offense  as 
88 
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charged  in  an  indictment.  The  Special  Term  decisions,  to 
which  we  have  been  referred,  we  deem  to  have  been  made 
without  a  proper  or  careful  consideration  of  the  matter. 

The  opinion  delivered  at  the  General  Term  satisfactorily 

discusses  the  question,  and  we  think  its  order  was  correct  and  ] 

that  it  should  be  affirmed,  with  costs.  I 

All  concur.  j 

Order  affirmed.  '  \ 
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172        «264|  !■  Promissory  Notes — Holder  for  Value. — The  holder  for  value, 

before  maturity  and  without  notice  of  any  fact  affecting  their  validity,  of 

notes  taken  as  collateral  security,  for  which  other  notes  are  substituted,  is 

a  holder  for  value  of  the  substituted  notes. 

2.  Negotiable  Paper — Defect  in  Title.  Where  it  is  sought  to 
defeat  the  right  of  the  holder  of  negotiable  paper  before  maturity  to 
recover  against  the  maker,  it  is  essential  that  actual  notice  be  proved 
of  the  defect  in  title"  or  that  circumstances  be  shown  evidencing  bad  faith 
in  the  holder  and  creating  reasonable  grounds  for  suspecting  his  conduct 
in  the  transaction. 

3.  Promissory  Notes — Dealing  with  Note  Broker.  The  mere  fact 
that  the  holder  for  value  of  a  promissory  note  made  by  a  third  party 
receives  it  from  a  person  engaged  in  the  note-brokerage  business,  as  col- 
lateral security  for  a  loan  to  such  broker,  is  not  sufficient  to  raise  a  doubt 
as  to  the  authority  of  the  broker  to  so  deal  with  the  note. 

4.  Banks  — Good  Faith  of  Customer.  A  bank  has  a  right  to  assume, 
as  to  notes  offered  to  it,  whether  for  discount  or  as  collateral  security, 
by  a  customer  who  has  an  account  with  it  and  who  is  in  the  habit  of  bor- 
rowing mon'«7  from  it,  that  the  customer  is  acting  in  good  faith  and  within 
his  lawful  rights;  and  the  fact  that  the  customer  is  engaged  iu  the  busi- 
ness of  note- brokerage  is  not  enough  to  deprive  the  bank  of  the  right  to 
indulge  in  such  assumption. 

5.  Diversion  of  Note  — Burden  on  Holder.  When  in  an  action 
against  the  maker  of  a  promissory  note,  he  shows  that  the  note  has  been 
wrongfully  diverted  from  the  purpose  for  which  it  was  given,  it  is 
incumbent  upon  the  plaintiff,  who  has  shown  himself  to  be  a  holder  for 
value,  tore-establish  his  position  as  a  bona  fide  holder  by  proof  that  he  took 
the  note  in  good  faith  and  without  knowledge  of  such  diversion. 
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6.  Diversion  op  Note  —  Good  Faith  op  Holder — Evidence.  When, 
in  such  an  action,  after  the  plaintiff  has  made  proof  of  the  note  and  of  the 
amount  due  upon  it,  the  direct  testimony  of  the  only  witness  called  by  the 
defendant  establishes  a  wrongful  diversion  of  the  note  by  the  witness,  but 
fails  to  show  knowledge  thereof  by  the  plaintiff,  who  is  a  holder  for  value, 
and  the  latter,  upon  cross-examination  of  the  witness,  proves  that  he  had 
no  notice  of  its  unlawful  diversion  and  that  there  was  nothing  in  the  cir- 
cumstances attending  the  receipt  of  the  note  to  charge  him  with  such 
notice,  and  there  is  nothing  in  the  relations  of  the  plaintiff  and  the  witness 
which  imposed  any  duty  of  inquiry  upon  the  plaintiff  or  which  renders 
the  evidence  of  the  witness  of  doubtful  value,  the  plaintiff  is  not  required 
to  furnish  additional  evidence  of  his  lack  of  notice  to  entitle  him  to  a  ver- 
dict by  direction  of  the  court. 

7.  Relation  between  Customer  and  Bank.  *The  relation  of  a  cus- 
tomer to  his  bank  is  not  of  such  a  kind  as  to  render  of  doubtful  value,  on 
the  score  of  interest,  evidence  of  the  customer,  on  cross-examination  by 
the  bank  in  an  action  by  it  against  the  maker,  of  the  bank's  lack  of  notice 
in  taking,  as  collateral  security  for  a  loan  to  the  witness,  a  note  which  had 
been  delivered  to  him,  as  the  maker's  agent,  for  sale  or  discount  and 
which  he  had  diverted  from  the  purpose  of  its  delivery — even  assuming 
that  the  customer  became  the  bank's  witness. 

Grant  v.  WaWi  (145  N.  Y.  502);  Vosburgh  v.  Diefendorf  (119  N.  Y.  357); 
Canajoharie  Nat,  Bank  v.  Diefendarf  (123  N.  Y.  191),  distinguished. 
Reported  below,  74  Hun,  446. 

(Argued  February  25,  1896;  decided  March  10.  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  15,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  the  sum  of  $5,000  and 
interest,  upon  a  promissory  note  dated  July  18th,  1890,  and 
made  by  the  defendant  to  its  own  order.  The  defendant 
admitted  the  making  of  the  note  ;  but  denied  that  the  plain- 
tiff was  a  holder  for  value  and  in  good  faith,  and  alleged  that 
the  plaintiff  took  the  6ame  with  full  notice  and  knowledge  of 
the  fact  that  it  had  been  diverted  from  the  purpose  for  which 
made  and  delivered.  It  was  shown  that  the  plaintiff  received 
the  note  from  a  corporation  called  the  Potter-Lovell  Com- 
pany, doing  a  brokerage  business  in  commercial  paper  and 
other  securities.     The  company  was  represented  in  New  York 
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city  by  a  person  named  Corey,  as  its  agent.  The  defendant 
had  delivered  the  note  to  the  Potter-Lovell  Company  to  be 
sold,  or  to  be  discounted  for  it,  under  an  arrangement  with 
that  company,  which  had  existed  for  some  time  between  them. 
Corey  had  effected  a  loan  from  the  plaintiff  to  the  Potter- 
Lovell  Company,  in  May,  1890,  cf  $100,000,  on  that  com- 
pany's note  at  four  months,  and  pledged  for  its  payment, 
among  other  securities,  two  of  defendant's  notes  for  $5,000 
each,  dated  in  the  previous  February  and  March,  due  in  nine 
months  from  date  and  of  like  negotiable  character  with  the 
one  in  suit.  He  received  from  plaintiff  the  full  amount  of 
the  note,  less  the  legal  interest  from  the  time  of  its  running. 
When  the  note  in  suit  was  handed  to  Corey  by  the  defendant, 
it  was  accompanied  by  another  for  a  similar  amount.  These 
two  notes  were,  thereafter,  substituted  with  the  plaintiff  by 
Corey,  as  a  part  of  the  collateral  security  for  the  loan  men- 
tioned, in  the  place  of  the  defendant's  two  other  notes  of 
February  and  March,  which  were  then  withdrawn. 

Upon  the  trial,  after  the  plaintiff  had  rested  its  case  upon 
proof  of  the  note  and  of  the  amount  due  upon  it,  the  defend- 
ant gave  evidence,  by  its  treasurer,  to  show  that  the  arrange- 
ment with  the  Potter-Lovell  Company  only  allowed  of  the 
discount  or  sale  of  defendant's  notes,  and  then  called  Corey  as 
a  witness  to  prove  that  he  was  the  New  York  agent  of  the 
Potter-Lovell  Company ;  that  it  carried  on  the  general  busi- 
ness of  note  brokerage  and  that  the  note  had  been  pledged  as 
collateral  to  the  plaintiff's  loan  to  that  company.  The  plain- 
tiff thereupon  cross-examined  Corey  and  showed  by  him  the 
facts  as  to  the  Potter-Lovell  Company's  transaction  with  it. 
The  date,  precisely,  when,  the  loan  to  the  Potter-Lovell  Com- 
pany was  made,  prior  to  May,  1890,  for  which  the  defendant's 
prior  notes  had  been  originally  pledged,  is  said  to  be  in  doubt; 
but  the  witness  Corey  testified,  very  positively,  that  the 
defendant's  two  earlier  notes  had  been  deposited  by  him  as 
security  for  that  loan.  He  gave  the  date,  in  May,  1890,  when 
that  prior  loan  was  paid  off  and  the  new  loan  for  $100,000 
was  negotiated,  and  testified  that  those  notes  formed  part  of 
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the  collateral  security  and  were  withdrawn  by  him,  upon  sub- 
stituting the  defendant's  two  July  notes ;  of  which  the  note 
in  suit  is  one.  When  the  defendant  rested,  upon  plaintiff's 
motion,  the  court  directed  a  verdict  for  the  amount  of  plain- 
tiff's claim  ;  to  which  direction  the  defendant  excepted.  The 
judgment  entered  upon  this  verdict  was  affirmed  at  the  Gen- 
eral Term  and  the  defendant  has  appealed  to  this  court. 

Austen  G.  Fox  for  appellant.  When  the  defendant  had 
given  evidence  that  tended  to  show  a  fraudulent  diversion  of 
the  "  withdraw "  notes,  the  burden  of  proof  was  upon  the 
plaintiff  to  show  it  had  received  them  for  value  and  without 
notice  of  such  diversion.  {Grant  v.  Walsh,  145  N.  Y.  502; 
Joy  v.  Diefendorf  130  N.  Y.  6;  Canajoharie  Nat.  Bank  v. 
Diefendorf,  123  N.  Y.  191 ;  Vosburgh  v.  Diefendorf  119 
N.  Y.  357 ;  F.  Nat.  Bank  of  C.  v.  Green,  43  K  Y.  298;  M. 
Nat.  Bank  v.  H.  I.  Works,  159  Mass.  158 ;  Becker  v.  Koch,  104 
N.  Y.  394 ;  Manhattan  Co.  v.  Phillips,  109  N.  Y.  383.)  In 
the  present  case,  the  relations  that  existed  between  the  plain- 
tiff and  the  Potter-Lovell  Company  made  the  case,  peculiarly, 
a  case  for  the  jury.  {Sheffield  v.  L.  J.  S.  Bank,  L.  R.  [13  App. 
Cas.]  333 ;  F.  Nat.  Bank  of  C.  v.  Green,  43  K  Y.  298  ;  145 
N.  Y.  507.)  The  court  erred  in  excluding  evidence  tending 
to  show  that  the  plaintiff,  after  May  2S,  1890,  had  received 
from  the  Potter-Lovell  Company  notes  of  the  defendant  with- 
out parting  with  any  value  at  the  time  of  receiving  them^ 
{Becker  v.  Koch,  104  N.  Y.  394;  123  N.  Y.  192;  130 
K  Y.  6.) 

%  Michael  II.  Cardozo  for  respondent.  The  production  of  the 
note  in  suit  was  prima  facie  evidence  that  the  plaintiff  was  a 
bona  fide  holder  thereof  for  value  and  before  maturity.  The 
proof  by  the  defendant  that  the  note  was  made  to  be  sold, 
and  not  to  be  pledged,  shifted  the  burden  and  cast  upon  the 
plaintiff  the  onus  of  again  showing  that  it  was  a  bona  fide 
holder  for  value  before  maturity  or  had  succeeded  to  the 
rights  of  such  a  holder.  This  burden  the  plaintiff  assumed 
and  fully  discharged.    {Grant  v.  Walsh,  145   N.  Y.   502; 
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Canajoharie  Nat  Bank  v.  Diefendorf  123  N.  Y.  191 ;  Tos- 
burgh  v.  Diefendorf  119  N.  Y.  357 ;  Nickerson  v.  Ruger,  76 
K  Y.  279;  i^7.  <j&  C.  Nat  Bank  v.  ilfawm,  45  N.  Y.  762; 
King  v.  Doane,  139  U.  S.  166 ;  Bay  v.  JaeckU,  90  Hun, 
114 ;  Daniel  on  Neg.  Inst.  §  819.)  The  plaintiff  was  a  bona 
fide  holder  of  the  two  notes  of  the  defendant,  dated  respec- 
tively February  19  and  March  26,  1890,  each  for  $5,000, 
pledged  to  it  by  Potter-Lovell  Company  on  March  28,  1890, 
as  collateral  security  for  the  payment  of  its  $100,000  note, 
discounted  by  the  plaintiff  on  that  day.  (Merchant^  Nat. 
Bank  of  IF.  v.  Hall,  83  N.  Y.  338;  Bank  of  N.  Y.  v.  Van- 
derhorst,  32  N.  Y.  553;  Park  Bank  v.  Watson,  42  K  Y. 
490 ;  P.  Ins.  Co.  v.  Church,  81  N.  Y.  218.) 

Gray,  J.  The  learned  counsel  for  the  defendant  has,  with 
much  ability  and  with  considerable  force,  insisted  that  it  was 
error  to  direct  a  verdict  for  the  plaintiff ;  inasmuch  as  it  had 
not  relieved  itself  of  the  burden  of  proving  that  it  was  a 
holder  of  the  note  for  value  and  in  good  faith.  He  argues, 
in  substance,  that  the  evidence  of  the  witness  Corey,  disclos- 
ing the  circumstances  under  which  the  plaintiff  had  received, 
as  security  for  its  loan  to  the  Potter-Lovell  Company,  the 
prior  notes  of  the  defendant,  (for  one  of  which  the  note  in  suit 
was  substituted),  was  insufficient  to  warrant  the  direction  of  a 
verdict.  It  is  suggested  by  him  that  the  plaintiff,  in  such  a 
case,  was  bound  to  show  by  a  preponderance  of  evidence  that 
it  took  without  notice,  and  as  it  relied  upon  the  testimony  of 
the  witness  Corey,  who  committed  the  fraud,  that  the  question 
still  remained  one  for  the  determination  of  the  jury.  It  is 
to  be  observed  that  the  defendant  does  not,  apparently, 
dispute,  if  the  plaintiff  received  the  two  prior  notes 
of  the  defendant  for  value,  before  maturity  and  without 
notice  of  any  fact  affecting  their  validity,  that  then  it  is 
entitled  to  recover  upon  the  note  in  suit.  In  that  position  he 
is  undoubtedly  right ;  inasmuch  as  the  surrender  of  the  prior 
collateral  note,  when  it  received  the  note  in  suit,  made  it  a 
holder  for  value  of  the  latter.    (Park  Bank  v.  Watson,  42  N. 
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Y.  490.)  As  we  read  the  evidence,  relating  to  the  transac- 
tions in  which  the  defendant's  earlier  notes  had  been  pledged 
to  the  plaintiff,  to  secure  the  payment  of  the  Potter-Lovell 
Company's  note  for  $100,000,  we  do  not  think  it  is  open  to 
any  doubt.  .  Corey's  evidence  upon  the  subject  clearly  shows 
that  the  earlier  notes  were  deposited  with  the  plaintiff,  in 
May,  1890,  as  a  part  of  the  collateral  security,  upon  the 
strength  of  which  the  loan  was  made  to  the  Potter-Lovell 
Company,  and  it  is  quite  immaterial  that  they  may  have  been 
in  the  possession  of  the  bank  as  security  for  another  loan  prior 
to  that  time.  When  the  plaintiff  received  them  as  collateral 
security  for  the  repayment  of  the  loan  of  money  upon  the 
Potter-Lovell  Company's  note,  it  became  a  holder  for  value 
and  the  only  question  for  us  to  consider  is,  whether  the  plain- 
tiff was  successful  in  showing  that  it  had  no  notice  of  the 
diversion  of  the  defendant's  notes  from  the  purpose  for  which 
delivered  to  the  Potter-Lovell  Company  and  that  there  was 
nothing  in  the  circumstances  attending  its  receipt  of  the  notes 
to  charge  it  with  such  notice  ;  or  whether,  at  the  close  of  the 
case,  there  was  such  reasonable  doubt  upon  the  matter,  or  such 
room  for  a  possible  inference  adversely  to  the  plaintiff's  bona 
fides,  as  that  it  should  have  been  left  to  the  jury  to  pass  upon 
the  question.  When  the  defendant  had  shown  the  wrongful 
diversion  of  its  notes  by  the  Potter-Lovell  Company,  it  was 
incumbent  upon  plaintiff  to  assume  the  burden  of  restoring  its 
position  of  being  a  bona  fide  holder  of  the  note  for  value, 
which  had  been  assailed  by  the  defendant's  evidence.  The 
rule,  in  cases  where  the  maker  of  a  note  shows  that  it  was 
obtained  from  him  by  some  fraudulent  practice,  requires  the 
holder,  who  sues  upon  it,  to  show  under  what  circumstances 
and  for  what  value  he  became  such.  (F.  Nat  Bank  v.  Green, 
43  N.  Y.  298.)  It  seems  to  us  that  the  plaintiff  did  respond 
sufficiently  to  the  requirements  of  the  rule  and  that  it 
made  no  difference  that  the  evidence,  upon  which  it  relied 
to  re-establish  its  position,  was  elicited  upon  the  cross- 
examination  of  the  defendant's  witness  Corey.  If  Corey's 
evidence,  when  revealing  all  the  facts,  failed  to  show  that 
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the  plaintiff  Lad  taken"  the  notes  from  him  under  cir- 
cumstances of  such  a  suspicious  nature  as  to  charge  it  with  a 
knowledge,  affecting  their  validity  in  its  hands,  then  we  think 
it  i6  clear  that  plaintiff  had  done  all  that  was  fairly  necessary 
to  destroy  the  effect  of  the  evidence  with  respect  to  the 
wrongful  use  of  the  notes.  Unless  there  was  something  in  the 
mere  fact  that  the  plaintiff  received  the  notes  from  the  Potter- 
Lovell  Company,  which  should  cause  it  to  suspect  the  latter's 
right  to  pledge  them,  we  see  nothing  in  the  evidence  to  war- 
rant an  inference  that  the  plaintiff  had  any  knowledge  of  the 
circumstances  under  which  they  were  held  by  that  company. 
While  it  is  true  that  the  Potter-Lovell  Company  was  engaged 
in  business  as  a  broker  in  commercial  paper,  we  do  not  think 
that  that  circumstance  was  enough  to  raise  a  doubt  as  to  its 
authority  to  deal  with  commercial  paper  in  its  possession, 
which  third  persons  were  bound  to  entertain.  It  was 
necessary,  in  order  to  deprive  the  paper  of  its  negotiable 
attributes,  that  it  should  appear  that  the  plaintiff  knew,  or  had 
reason  to  believe,  that  the  Potter-Lovell  Company  was  acting 
as  agent  for  the  maker  and  not  as  an  owner.  The  Potter- 
Lovell  Company  was  a  customer  of  the  plaintiff,  with  which 
it  had  an  account  and  from  which  it  was  in  the  habit  of  bor- 
rowing money,  and  the  plaintiff  had  the  right  to  assume,  as  to 
notes  offered  to  it,  whether  for  discount,  or  as  collateral 
security  for  loans  of  money,  that  its  customer  was  acting  in 
good  faith  and  within  its  lawful  rights.  The  fact  that  its 
customer  was  engaged  in  the  business  of  a  note  brokerage  was 
not  one  which  deprived  the  plaintiff  of  the  right  to  indulge  in 
that  assumption.  Nor  do  we  think  that  Corey's  credibility  as 
a  witness  should  have  been  passed  upon  by  the  jury.  He  was 
called  as  a  witness  by  the  defendant.  He,  or  the  Potter- 
Lovell  Company  which  he  represented,  was  the  broker 
employed  by  the  defendant  in  procuring  sales  and  discounts  of 
its  notes.  If  the  defendant  relied  upon  his  evidence  to  defeat 
the  plaintiff's  right  to  recover,  by  showing  a  wrongful 
diversion  of  the  notes,  it  surely  was  competent  for  the 
plaintiff,   out   of  the  mouth  of  the  same  witness,  to  show 
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the  nature  of  the  transactions  and  to  establish  that 
there  was  nothing  in  them  which  affected  it  with  notice  of  an 
infirmity  in  the  title  of  the  Potter-Lovell  Company  to  pledge 
the  notes  for  its  own  use.  In  all  cases,  where  it  is  sought  to 
defeat  the  right  of  the  holder  of  negotiable  paper  before 
maturity  to  recover  against  the  maker,  it  is  essential  that 
actual  notice  be  proved  of  the  defect  in  title,  or  that  circum- 
stances be  shown  evidencing  bad  faith  in  the  holder  and  cre- 
ating reasonable  grounds  for  suspecting  his  conduct  in  the 
transaction. 

The  defendant's  counsel  has  referred  to  several  cases, 
recently  decided  in  this  court,  as  furnishing  some  support  for 
his  position  that,  in  the  present  case,  it  was  incumbent  upon 
the  plaintiff  to  give  affirmative  evidence  upon  the  question  of 
its  being  a  bona  fide  holder.  We  think  that  that  evidence  was 
offered  through  the  cross-examination  of  the  witness  Corey,  upon 
whom  the  defendant  had  relied,  and  that  it  did  entirely  estab- 
lish the  good  faith  of  the  plaintiff  in  the  transaction.  The 
cases  to  which  he  refers  us  were  very  different  in  their  facts 
from  the  one  in  question.  In  Grant  v.  Walsh  (145  1ST.  Y. 
502),  a  judgment  for  the  plaintiff,  entered  upon  the  direction 
of  a  verdict,  was  reversed,  because  the  defendant  had  not  been 
permitted  to  show  that  a  fraud  was  practiced  upon  him  and 
that  the  officers  of  the  St.  Nicholas  Bank,  of  which  the  plain- 
tiff was  the  receiver,  had  knowledge  of  the  circumstances 
under  which  the  defendant's  check  was  given  to  the  Madison 
Square  Bank.  The  rule  applied  there  was  that  when  a  maker 
of  negotiable  paper  shows  that  it  was  obtained  from  him  wrong- 
fully as  by  fraud,  or  duress,  a  subsequent  transferee  must  show 
that  he  is  a  bona  fide  purchaser,  before  becoming  entitled  to 
recover  upon  it.  In  Vosburgk  v.  Diefendorf,  (119  N.  T. 
357),  the  note  was  purchased  at  half  its  face  value  and  that 
fact  and  the  circumstances  attending  the  purchase  and  the 
plaintiff's  knowledge  of  the  original  parties  to  the  transaction, 
were  deemed  to  necessitate  the  submission  to  the  jury  of  the 
question  of  the  plaintiff's  innocence  and  good  faith.  The  doc- 
trine applied  in  that  case  was,  that  the  plaintiff  did  not  satisfy 
89 


706   Am.  Ex.  Nat.  Bank  v.  K  Y.  Belting,  etc.,  Co.  [Mar., 

Opinion  of  the  Court,  per  Gray,  J.  [VoL  148. 

the  rule,  requiring  good  faith  to  be  shown  by  the  holder  of  paper 
obtained  from  the  maker  by  fraud,  by  simply  showing  that  he 
paid  value  for  the  note  and  then  remaining  silent  upon  the  sub- 
ject of  notice  of  the  circumstances  under  which  it  was  given  and 
that,  therefore,  the  question  of  good  faith  would  have  to  be 
passed  upon  by  the  jury.  But  in  the  later  case  of  The  Cana- 
joharie  Bank  v.  Diefendorf  (123  N.  Y.  191),  the  opinion 
elaborately  discussed,  in  the  light  of  the  decisions  and  text 
books,  the  question  of  what  constitutes  a  bona  fide  holder  of  a 
note  or  bill.  In  that  case  the  plaintiff's  cashier  purchased  the 
note  at  a  large  discount  from  a  stranger.  The  circumstances 
attending  the  transaction  of  the  purchase  were  deemed  to 
be  so  strange  and  unusual,  that  it  could  not  be  said,  as  matter 
of  law,  that  the  note  had  been  acquired  in  good  faith.  The 
plaintiff,  there,  had  assumed  the  burden  of  proof  and  the 
cashier  gave  his  testimony  as  to  the  circumstances  of  the  pur- 
chase. But,  inasmuch  as  he  had  an  interest  in  the  transaction, 
by  reason  of  his  relations  to  the  bank  as  an  officer  and  as  a 
large  stockholder,  his  testimony  was  no!:  deemed  to  be  controll- 
ing, although  not  contradicted,  and  his  credibility  was  for  the 
jury  to  pass  upon.  It  was  said  in  the  opinion  that,  "  the  pay- 
ment of  value  for  negotiable  paper  is  a  circumstance  to  be 
taken  into  account  with  other  facts,  in  determining  the  ques- 
tion of  the  bona  fides  of  the  transaction,  and,  when  full  value 
is  paid,  is  entitled  to  great  weight.  But  that  fact  is  never  con- 
clusive, except  in  the  absence  of  evidence  tending  to  show 
notice  or  bad  faith."  We  considered  that  holders  of  such 
paper  are  entitled  to  the  benefit  of  the  rule,  which  protects  a 
bona  fide  holder,  as  it  was  said  in  the  opinion,  "  only  when  they 
have  purchased  such  paper  in  good  faith,  in  the  usual  course 
of  business,  before  maturity  for  full  value,  and  without  notice 
of  any  facts  affecting  the  validity  of  the  paper."  In  the  pres- 
ent case,  there  were  no  such  facts  as  were  commented  upon  in 
the  Diefendorf  cases,  as  tending  to  affect  the  plaintiff  with  a* 
suspicion  that  he  knew,  or  might  have  known,  more  of  the 
source  of  the  paper,  or  of  the  character  of  the  transaction, 
than  he  chose   to   disclose.     Here   there  was   no  conflict  of 
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evidence ;  for  what  there  was,  in  so  far  as  it  bore  upon  the 
transactions  with  the  plaintiff,  came  from  the  defendant's 
witness  and  it  was  of  a  nature  that  permitted  of  no  reasonable 
or  fair  inference  of  a  knowledge  in  the  plaintiff's  officers  that 
the  Potter-Lovell  Company  was  dealing  unlawfully  with  this 
negotiable  paper,  in  pledging  it  to  secure  a  loan  of  money 
from  the  plaintiff.  As  it  was  before  suggested,  the  fact,  that 
the  Potter-Lovell  Company  was  engaged  in  the  note  broker- 
age business,  was  not  sufficient  to  put  the  plaintiff  upon 
inquiry  as  to  the  nature  of  its  ownership.  It3  general  busi- 
ness did  not  necessarily  prevent  it  from  buying  and  selling 
negotiable  paper  and  those  who  dealt  with  it  were  entitled  to 
rely  upon  its  apparent  title.  It  is  not  a  question  of  the  pre- 
ponderance of  evidence,  but  of  the  existence  of  any  evidence 
from  which  the  jury  might  fairly  infer  a  knowledge  in  the 
plaintiff  that  it  was  unlawful  for  the  Potter-Lovell  Company 
to  pledge  the  notes  with  it,  and  we  think  that  after  the  trans- 
action was  laid  bare,  by  Corey's  full  testimony  upon  the  sub- 
ject, there  was  nothing  which,  as  between  business  men, 
would,  or  should,  be  considered  as  throwing  doubt  upon  the 
innocence  and  bona  fides  of  the  plaintiff.  The  defendant's 
counsel  insists,  with  great  earnestness,  that  Corey's  evidence 
was  insufficient  to  conclude  the  question  of  the  plaintiff's  bona 
fides  and,  after  all,  that  is  where  he  is  forced  to  stand  in  this 
contention.  But  we  may  assume  that  Corey,  with  respect  to 
the  evidence  given  upon  his  cross-examination,  became  the 
plaintiff's  witness,  for  the  purpose  of  freeing  itself  from  the 
burden  then  cast  upon  it  by  the  evidence  which  the  defend- 
ant had  elicited,  and,  nevertheless,  we  are  unable  to  6ee  why, 
if  its  exhibition  of  the  facts  failed  to  show  that  the  plain- 
tiff had  acted  with  notice,  or  in  bad  faith,  the  jury  should 
still  be  a3ked  to  pass  upon  that  question.  Corey  was 
defendant'6  witness  to  show  that  he,  as  its  agent,  had 
wrongfully  diverted  the  paper  confided  to  him  for  sale- 
or  discount,  and  if  the  plaintiff  was  content  to  depend 
upon  his  cross-examination  to  negative  the  inference  of  an 
infirmity  of  title,  there  was  no  reason  why  it  should  not  do  so. 
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Corey  did  not  sustain  any  such  relation  to  plaintiff  as  to  render 
his  evidence  of  doubtful  value.  His  concern  was  one  of  the 
customers  of  the  bank,  and  that  relation  was  not  of  a  kind 
which  imposed  any  duty  of  inquiry  upon  the  bank,  with 
respect  to  their  ordinary  transactions ;  or  which  made  Corey 
an  interested  witness  and,  within  the  cases,  would  leave  the 
question  of  his  credibility  as  one.  for  the  jury  to  pass  upon. 
(Canajjoharie  Bank  v.  Diefendorf,  supra.) 

We  think  there  was  no  error  in  the  direction  of  a  verdict 
for  the  plaintiff,  and  that  there  was  no  error  in  the  rulings 
made  upon  the  trial,  which  calls  for  a  reversal  of  the  judgment 
appealed  from. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Edward  S.  Stokes,  Appellant,   v.  William   E.  D.  Stokes, 

Respondent. 

1.  Contract  —  Specific  Performance.  A  contract  must  possess 
certain  elements  in  order  that  a  court  of  equity  may  exercise  jurisdiction 
to  compel  its  performance:  it  must  be  upon  a  valuable  consideration;  it 
must  be  reasonably  certain  as  to  its  subject-matter,  its  stipulations,  its 
purposes,  its  parties  and  the  circumstances  under  which  ic  was  made;  it 
must  be,  in  general,  mutual  in  its  obligations  ajid  its  remedy. 

2.  Contract  —  Specific  Performance.  Where  a  clause  in  a  contract, 
made  between  E.  S.  and  W.  S.  in  contemplation  of  their  becoming  the 
owners  of  the  stock  of  a  certain  hotel  corporation,  stated  that  E.  S.  had 
deposited  a  specified  amount  of  the  bonds  of  the  corporation  with  W. 
S.  as  collateral  security  for  certain  guarantees  and  other  obligations, 
and  it  appeared  that  the  full  amount  of  such  bonds  had  not  in  fact  been 
so  deposited,  held,  on  consideration  of  the  entire  contract  and  of  the  sur- 
rounding circumstances,  that  a  case  was  not  presented  calling  for  the 
enforcement,  by  equity,  of  the  deposit  with  W.  S.  of  the  additional 
bonds  called  for  —  it  appearing  that,  through  the  refusal  of  a  third  party 
to  sell  all  the  stock  owned  by  him,  W.  S.  had  not  been  able  to  carry  out 
the  understanding  of  the  parties  as  to  obtaining  substantially  entire  con- 
trol of  the  corporation,  which  formed  the  real  consideration  for  the  deposit 
with  him  of  the  additional  security. 

Stokes  v.  Stokes  (75  Hun,  193),  reversed. 

(Argued  February  24,  1896;  decided  March  13,  1896.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  15, 1894, 
which  reversed,*  as  to  the  counterclaim,  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  dis- 
missing the  plaintiffs  complaint  and  a  counterclaim  of  the 
defendant,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  C.  Carter  and  Esek  Cowen  for  appellant.  The  con- 
struction of  the  contract  by  the  General  Term  was  erroneous. 
{Iiu88eU  v.  Allerton,  108  N.  Y.  288 ;  Schouler  on  Bailments, 
§  249  ;  Donil  v.  Eaton,  35  Mich.  302 ;  Slocum  v.  Closson,  1 
How.  App.  705, 758.)  The  notes  for  $34,300  and  the  two  Read 
notes  were  all  secured  by  collateral  and  were  all  in  existence 
long  before  this  contract  was  made,  and  their  mere  exist- 
ence was  no  consideration  whatever  and  would  not  support  an 
executory  promise  to  deliver  additional  security.  A  past  con- 
sideration is  not  sufficient  to  support  an  express  promise. 
{Chamberlain  v.  Whitford,  102  Mass.  448 ;  Summers  v. 
Vaughn,  35  Ind.  323 ;  Barlow  v.  Smith,  4  Vt.  139 ;  Hop- 
kins v.  Richardson,  9  Gratt.  485;  Bulkly  v.  London,  2 
Conn.  404 ;  Hopkins  v.  Logan,  5  M.  &  W.  241 ;  Roscorla  v. 
Thomas,  3A.4E.  [N.  S.]  234.)  The  complaint  was  right- 
fully dismissed  for  the  reason  that  the  contract  was  not  mutual, 
and  in  case  of  a  breach  by  the  defendant  no  action  for  a 
specific  performance  could  have  been  maintained  by  the 
plaintiff.  (Pom.  on  Spec.  Perf .  §  163 ;  Duval  v.  Myers,  2 
Md.  Ch.  401 ;  Morris  v.  Fox,  45  Fed.  Eep.  406.) 

Benjamin  F  Tracy  for  respondent.  Where  a  defendant 
has  actually  received  the  consideration  of  an  agreement,  it  is 
no  answer  to  an  action  against  him  for  a  breach  of  his 
covenants  in  the  same  to  say  that  the  agreement  did  not  bind 
the  plaintiff  to  perform  the  promises  on  his  part  therein  con- 
tained, if  in  fact  it  appears  that  the  promises  in  question  have 
been  performed  in  good  faith  and  without  prejudice  to  the 
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defendant.  (Morton  v.  Burn,  7  Ad.  &  E.  19 ;  Storm  v.  JJ. 
S.,  94  U.  S.  42.)  The  objection  of  a  want  of  mutuality  at 
the  time  of  entering  into  the  agreement  is  untenable.  (Marie 
v.  Garrison,  83  K*.  Y.  14.)  Where  a  party  obtains  what  he 
contracts  for,  he  cannot  avoid  his  contract  on  the  ground  that 
what  he  received  was  valueless.  (Fay* 8  Admrs.  v.  Richards^ 
21  Wend.  626.) 

Haight,  J.  This  action  was  brought  to  restrain  the  defend- 
ant from  prosecuting  certain  actions  against  the  plaintiff  upon 
certain  promissory  notes,  and  for  a  decree  adjudging  that  the 
defendant  holds  certain  bonds  as  collateral  security  only  for 
the  payment  of  such  notes.  The  defendant's  answer  set  up 
by  way  of  counterclaim  that  under  a  contract  dated  August 
18,  1891,  between  the  parties,  he  was  entitled  to  have  certain 
additional  bonds  deposited  with  him  as  collateral  security,  to 
be  held  by  him  pursuant  to  the  provisions  of  the  contract. 

Upon  the  trial  the  plaintiff  offered  no  evidence  and 
requested  that  his  complaint  should  be  dismissed.  The 
defendant  objected  and  gave  evidence  to  sustain  his  claim  for 
an  affirmative  judgment.  The  trial  court  found  against  the 
defendant  upon  the  merit6  and  ordered  a  dismissal  of  the 
complaint.  The  General  Term  reversed  the  judgment  hold- 
ing that  the  defendant  was  entitled  to  a  specific  performance 
of  the  contract,  which  is  as  follows : 

"  This  agreement,  made  on  the  18th  day  of  August,  1891, 
between  Edward  S.  Stokes  and  W.  E.  D.  Stokes,  witnesseth : 

"  IVherea*,  the  said  W.  E.  D.  Stokes  has  heretofore,  with 
the  consent  of  said  Edward  S.  Stokes,  purchased  from  Cas- 
sius  II.  Read  1,250  shares  of  his  preferred  stock  and  500 
shares  of  his  common  stock  of  '  The  Iloffman  House,'  a  cor- 
poration, and  with  the  knowledge  and  consent  of  said  Edward 
S.  Stokes  is  about  to  purchase  from  said  Read  the  remainder 
of  his  stock,  to  wit :  1,963  shares  of  common  stock,  or  a  por- 
tiofi  thereof,  with  the  intent  that  they  may  together  be  the 
owners  of  the  whole  of  the  stock  of  said  corporation. 

"  Whereas,  the  whole  of  the  issue  of  five  hundred  thousand 


1896.]  Stokes  v.  Stokes.  *  711 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haight,  J. 

of  bonds  of  said  i  Hoffman  House,'  secured  by  a  mortgage 
to  The  Farmers'  Loan  and  Trust  Company  —  except  twenty- 
five  thousand  dollars  given  up  and  canceled  —  are  now  held 
and  owned  by  said  Edward  S.  Stokes,  except  a  portion  held 
and  controlled  by  him  as  a  pledge  from  6aid  Read  for  money 
due  by  him  to  said  Edward  S.  Stokes. 

"  Whereas,  the  said  Edward  S.  Stokes  hereby  declares  that 
the  indebtedness  of  the  old  firm  of  C.  H.  Read  &  Co.  has 
been  paid  and  extinguished,  except  the  contested  claim  now 
in  suit  against  them  by  John  W.  Mackay,  except  the  claim 
against  them  by  Edward  S.  Stokes,  and  except  about  fifteen 
thousand  dollars  for  taxes  which  said  C.  H.  Read  &  Co.  are 
bound  to  pay ;  and  further  declares  that  there  is  no  indebted- 
ness of  the  '  Hoffman  House,'  except  as  shown  in  their  bal- 
ance sheet  of  31st  of  July,  1891,  for  $66,353.49  for  current 
expenses, 

"  Now,  therefore,  in  consideration  of  the  premises,  and  of 
the  covenants  herein  by  each  made  to  the  other,  and  for  a 
good  and  valuable  consideration  by  each  paid  to  the  other, 
the  said  parties  hereby  covenant  and  agree  as  follows : 

"  First.  Neither  of  said  parties  will  sell  any  of  his  stock  of 
the  Hoffman  House,  without  first  consulting  with  and  offer- 
ing to  sell  the  same  to  the  other,  and  if  a  sale  is  made  by  one, 
the  other  party  shall  have  the  option  to  make  it  a  sale  for 
joint  account. 

"  Secondly.  Said  Edward  S.  Stokes  6hall  have,  for  his  serv- 
ices as  an  officer  of  said  corporation,  a  salary  not  to  exceed 
four  hundred  dollars  a  month.  No  new  enterprise  or  busi- 
ness shall  be  undertaken  or  any  liability  incurred  by  said  cor- 
poration outside  the  regular  business  of  managing  the  present 
hotel,  restaurant  and  caf 6s,  except  with  the  express  consent  in 
writing  of  said  W.  E.  D.  Stokes. 

"  Thirdly.  The  said  W.  E.  D.  Stokes  shall  have  two  of  the 
directorships  of  said  corporation  for  himself  or  his  nominees. 

"  Fourthly.  For  the  consideration  aforesaid,  the  6aid  Edward 
S.  Stokes  guarantees  the  said  W.  E.  Dt.  Stokes  that  there  are 
no  other  claims  and  debts  against  the  'Hoffman  House,' 
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except  those  shown  on  said  balance  sheet  of  31st  of  July, 
1891.  and  the  current  expenses,  and  guarantees  and  indemni- 
fies him  against  all  claims  against  the  Hoffman  House,  by  said 
C.  H.  Read  &  Co.  or  John  W.  Mackay  or  6aid  Edward  S. 
Stokes,  or  any  other  persons  as  the  creditors  of  said  C.  H. 
Read  &  Co. 

"Fifthly.  The  said  Edward  S.  Stokes  further  covenants 
and  agrees  not  to  sell  or  dispose  of  any  of  the  bonds  of  '  The 
Hoffman  House,'  owned  or  held  by  him  as  aforesaid,  without 
the  express  consent  of  said  W.  E.  D.  Stokes,  and  also  that 
the  $25,000  of  the  $50,000  of  bonds  received  from  said  Read, 
not  yet  canceled,  shall  be  canceled  pursuant  to  the  terms  of 
the  mortgage  on  1st  of  July,  1892,  and  meantime  held  solely 
for  that  purpose,  and  no  interest  shall  be  paid  thereon. 

"  Sixthly.  And  as  security  for  these  guarantees,  for  a  loan 
of  about  $32,000,  and  for  any  obligation  of  said  Edward  S. 
Stokes  to  W.  E.  D.  Stokes,  connected  with  said  Read,  and 
against  any  foreclosure  of  the  said  mortgage,  said  Edward  S. 
Stokes  has  deposited  with  said  W.  E.  D.  Stokes,  bonds  of  said 
Hoffman  House  to  the  par  value  of  $150,000. 

"  Seventhly.  The  said  W.  E.  D.  Stokes  agrees  to  sell  and 
transfer  to  said  Edward  S.  Stokes  one-half  of  the  whole  or  of 
such  portion*  of  said  1,963  shares  of  common  stock  as  he  may 
purchase  from  said  Read,  at  the  price  he  pays  for  said  shares, 
with  interest  at  six  per  cent,  on  his  note  at  twelve  months, 
with  one  renewal,  if  he  desires,  for  twelve  months  longer, 
with  the  stock  so  held  as  collateral.  Upon  payment  of  said 
price,  at  the  time  above  specified,  the  shares  sold  be  delivered 
to  said  Edward  S.  Stokes,  and  he  shall  in  the  meantime  receive 
the  dividends  thereon. 

"Eighthly.  For  any  violation  of  this  agreement  each  party 
shall  have  a  claim  and  charge  against  the  other,  on  the  books 
and  accounts  of  the  Hoffman  House. 

"  In  witness  whereof,  we  have  hereto  set  our  hands  and 
seals  on  the  day  above  written. 

"E.  S.STOKES. 
«W.  E.  D.  STOKES." 
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In  entering  upon  a  consideration  of  the  contract  a  complete 
understanding  of  the  existing  relations  of  the  parties'  will  be 
useful.  The  "Hoffman  House"  is  a  corporation  organized 
under  the  laws  of  New  Jersey  with  a  share  capital  of  $750,000, 
divided  into  2,500  shares  of  preferred  stock  and  5,000 
shares  of  common  stock,  which  had  been  divided  between 
the  plaintiff  and  one  Caseins  H.  Head,  who  had  previously 
thereto  been  engaged  as  co-partners  in  running  the  "Hoff- 
man House"  as  a  hotel  in  the  city  of  New  York.  The 
property  and  franchises  of  the  corporation  had  been  mort- 
gaged to  secure  the  payment  of  $500,000  bonds  of  the  com- 
pany, which  were  all  owned  by  the  plaintiff,  with  the  excep- 
tion of  a  few  which  were  owned  by  Bead,  but  which  were  held 
by  the  plaintiff  as  collateral  security  for  Read's  indebtedness 
to  him. 

On  the  1st  day  of  May,  1891,  the  plaintiff  borrowed  from 
the  defendant  the  sum  of  $32,300  upon  his  three  promissory 
notes,  one  for  $12,300,  and  two  for  $10,000  each,  and  upon 
the  14th  day  of  August  thereafter  the  further  sum  of  $4,000, 
altogether  making  the  6um  of  $36,300,  upon  which  notes 
$32,000  and  upwards  remained  unpaid.  As  collateral  the 
plaintiff  had  delivered  to  defendant  $30,000  of  "  United  Line  " 
bonds  and  $125,000  of  "Hoffman  House"  bonds.  The 
defendant  had  purchased  from  Read  his  preferred  stock  in 
the  "Hoffman  House"  corporation,  1,250  shares,  and  500 
shares  of  his  common  stock,  and  held  in  his  hands  as  collateral 
security  for  the  payment  of  Read's  indebtedness  to  him  the 
remaining  1,963  shares  owned  by  Read.  Under  these  condi- 
tions the  contract  was  executed.  It  recites,  "  for  a  good  and 
valuable  consideration  by  each  paid  to  the  other,  the  said  par- 
ties hereby  covenant  and  agree  as  follows : "  Then  are  inserted 
provisions  in  which  the  parties  agree  not  to  sell  their  stock 
without  first  consulting  each  other ;  that  Edward  shall  have 
for  his  services  in  conducting  the  business  of  the  corporation 
not  to  exceed  $400  per  month  ;  that  he  shall  not  engage  in  any 
other  business  ;  that  defendant  shall  have  the  naming  of  two 
of  the  directors  of  the  corporation,  and  certain  guarantees  are 
90 
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made  by  the  plaintiff  with  reference  to  the  existing  indebted- 
ness and  liabilities  of  the  corporation,  none  of  which  here 
require  consideration. 

We  then  have  a  recital  appearing  in  the  beginning  of  the 
contract  to  the  effect  that  the  defendant  "  is  about  to  pur- 
chase from  said  Read  the  remainder  of  his  stock,  to  wit,  1,963 
shares  of  common  stock  or  a  portion  thereof,  with  the  intent 
that  they  may  together  be  the  owners  of  the  whole  stock  of 
said  corporation."  By  the  sixth  clause  it  is  provided  :  "  And 
as  security  for  these  guarantees,  for  a  loan  of  about  $32,000, 
and  for  any  obligation  of  said  Edward  S.  Stokes  to  W.  E.  D. 
Stokes  connected  with  said  Read,  and  against  any  foreclosure 
of  said  mortgage,  said  Edward  S.  Stokes  has  deposited  with 
the  said  W.  E.  D.  Stokes,  bonds  of  said  '  Hoffman  House '  to 
the  par  value  of  $150,000."  And  seventh :  "  The  said  W.  E. 
D.  Stokes  agrees  to  transfer  and  sell  to  said  Edward  S. 
Stokes  one-half  of  the  whole  or  of  such  portions  of  said  1,963 
shares  of  common  stock  as  he  may  purchase  from  6aid  Read, 
at  the  price  he  pays  for  said  shares,  with  interest  at  six  per 
cent,  on  his  note  at  twelve  months,  with  one  renewal,  if  he 
desires,  for  twelve  months  longer,  with  the  stock  so  held  as 
collateral.  Upon  payment  of  said  price,  at  the  time  above 
specified  the  shares  sold  be  delivered  to  said  Edward  S.  Stokes, 
and  he  shall  in  the  meantime  receive  the  dividends  thereon." 

In  the  sixth  clause  $150,000  of  the  "Hoffman  House" 
bonds  are  mentioned  as  having  been  deposited  by  the  plaintiff 
with  the  defendant.  In  fact  only  $125,000  of  such  bonds 
had  been  deposited,  and  it  was  understood  by  this  provision 
that  an  additional  $25,000  of  such  bonds  should  be  deposited 
with  the  defendant.  It  is  for  the  specific  performance  of  this 
part  of  the  contract  that  the  defendant  now  demands  judgment. 

It  will  be  observed  that  the  defendant  has  not  agreed  to 
purchase  any  of  the  Read  stock  and  that  the  only  provisions 
of  the' agreement  binding  upon  him  are  those  pertaining  to 
his  sale  of  stock  without  first  consulting  the  plaintiff,  and  that 
in  which  he  undertakes  to  sell  to  the  plaintiff  one-half  of  the 
stock  that  he  purchases  from  Read.     And   aside  from  the 


1896.]  Stokes  v.  Stokes.  715 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haight,  J. 

recital  in  the  contract  of  a  good  and  valuable  consideration  by 
each  paid  to  the  other  and  the  provisions  alluded  to,  there  is 
no  consideration  passing  from  the  defendant  to  the  plaintiff. 
What  then  was  the  purpose  and  intent  of  the  parties  ? 
*  Edward  was  the  owner  of  the  bonds  and  a  half  owner  of 
the  stock  of  the  "Hoffman  House"  corporation.  The 
defendant  was  the  owner  of  half  of  the  preferred  stock  and 
500  shares  of  the  common  stock.  The  property  of  the  cor- 
poration consisted  of  the  "  Hoffman  House,"  a  hotel  in  the 
city  of  New  York.  Read  had  been  a  co-partner  with  Edward, 
and  was  still  the  owner  of  a  large  block  of  the  stock.  It  is 
evident  that  Edward  and  William  contemplated  the  buying 
out  of  Read  and  of  their  running  the  business  of  the  corporar 
tion  themselves.  Hence  the  recital  of  the  contemplated  pur- 
chase by  the  defendant  of  Read's  stock. 

Obscurity  is  cast  upon  the  intention  of  the  parties  by  the 
use  of  the  phrase  "  or  a  portion  thereof,"  from  which  it  is 
alleged  that  there  was  no  understanding  that  the  defendant 
should  purchase  the  whole  of  the  stock ;  but  there  follows  the 
expression,  "  with  the  intent  that  they  may  together  be  the 
owners  of  the  whole  of  the  stock  of  said  corporation."  We 
here  have  an  exprefes- statement  as  to  the  intent  of  the  parties, 
and  whilst  the  words  "  or  a  portion  thereof "  may  properly 
be  construed  as  words  of  limitation,  still  when  used  in  con- 
nection with  that  which  follows,  expressing  intent,  we  think 
that  the  parties  must  have  contemplated  the  purchase  of 
the  whole  or  a  substantial  part  thereof.  This  view,  we 
think,  is  strengthened  by  the  fact  that  the  1,963  shares 
did  not  constitute  the  whole,  for  there  were  still  37 
shares  outstanding  and  unaccounted  for,  so  that  in 
case  of  the  purchase  of  the  entire  1,963  shares  they  still 
would  not  be  absolutely  the  owners  of  the  whole,  but 
would  be  substantially  so.  If  this  was  the  true  under- 
standing of  the  parties,  then  the  provisions  of  the  seventh 
clause  require  no  explanation.  The  defendant  agreed  to  sell 
to  the  plaintiff  one-half  of  the  stock  that  he  should  so  pur- 
chase and  take  his  notes  therefor,  payable  in  one  year,  with 
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the  right  to  a  renewal  for  another  year.  Here  we  have  the 
defendant  about  to  assume  further  obligations  and  to  give 
further  credit  to  the  plaintiff,  and  it  is  apparent  that  this  con- 
templated action  formed  the  real  consideration  for  the  agree- 
ment to  deposit  with  the  defendant  as  collateral  security  the 
additional  $25,000  in  bonds  of  the  "Hoffman  House" 
corporation. 

The  trial  court  found  as  facts  that  the  defendant  purchased 
of  Eead  500  shares  of  stock  for  the  sum  of  $10,000  after  the 
contract  was  exacuted ;  that  Head  refused  to  sell  the  rest  and 
that  the  defendant  has  not  been  able  to  purchase  more,  and 
that  no  part  of  the  500  shares  so  purchased  has  been  trans- 
ferred to  the  plaintiff. 

Ought  specific  performance  under  the  circumstances  be 
now  decreed  ?  We  think  not.  The  liability  of  the  plaintiff 
to  the  defendant  has  not  been  increased.  The  defendant, 
through  the  refusal  of  Read  to  sell,  has  not  been  able  to  carry 
out  the  understanding  of  the  parties,  which  formed  the  real  con- 
sideration for  the  deposit  with  him  of  the  additional  collateral. 

A  contract  must  possess  certain  elements  in  order  that  a 
court  of  equity  may  exercise  jurisdiction  to  compel  its  per- 
formance. "  It  must  be  upon  a  valuable  consideration.  It 
must  be  reasonably  certain  as  to  its  subject-matter,  its  stipula- 
tions, its  purposes,  its  parties,  and  the  circumstances  under 
which  it  was  made.  It  must  be,  in  general,  mutual  in  its  obli- 
gations and  its  remedy."     (3  Pomeroy's  Eq.  Jur.,  sec.  1405.) 

The  reversal  of  the  judgment  by  the  General  Term  appears 
to  have  been  based  upon  a  misconception  of  the  facts.  In  the 
opinion  it  is  stated  that  the  pledge  of  the  bonds  was  in  con- 
sideration of  the  loan  of  about  $32,000.  The  fact  that  the 
loan  was  pre-exi6ting  evidently  had  been  overlooked. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed,  with  costs,  in  this 
court  and  the  General  Term,  to  the  appellant. 

Bartlett,  J.  (dissenting).  I  cannot  agree  with  the  construc- 
tion placed  upon  this  contract  by  the  majority  of  the  court 
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We  are  now  dealing  with  the  defendant's  counterclaim,  and 
the  plaintiff  is  in  the  position  of  a  defendant.  It  is  well  to 
recall  the  situation  of  the  parties  before  we  enter  upon  the 
construction  of  this  contract. 

It  is  stated  in  the  brief  of  plaintiff's  counsel  that  at  the  time 
of  the  contract  a  serious  quarrel  existed  between  Read  and 
the  plaintiff,  Edward  S.  Stokes.  Whether  this  was  so  or  not 
it  is  quite  apparent  that  the  plaintiff  and  the  defendant  con- 
templated a  joint  venture  in  the  corporation  known  as  the 
"  Hoffman  House." 

Prior  to  the  execution  of  the  contract  the  plaintiff  owed 
defendant  $34,300,  represented  by  four  notes,  and  among 
other  collateral  defendant  held  $125,000  of  the  "  Hoffman 
House  "  bonds  deposited  with  him  by  plaintiff. 

Head  also  owed  defendant  $25,000,  represented  by  two 
notes,  which  were  indorsed  or  guaranteed  by  plaintiff. 

Read  had  deposited  with  defendant  1,963  shares  of  Hoff- 
man House  stock  as  collateral.  Thus  it  appears  that,  before 
the  execution  of  the  contract,  plaintiff  was  obligated  to  pay 
defendant  absolutely  or  conditionally  $59,300. 

It  was  under  these  circumstances  that  defendant  was  to 
purchase,  if  possible,  the  1,963  shares  of  Hoffman  House 
stock  owned  by  Read,  which  would  require  an  expenditure, 
if  the  stock  could  be  obtained,  of  nearly  $40,000,  thus  swell- 
ing defendant's  loans  and  investments  to  an  aggregate  of 
nearly  $100,000. 

In  the  light  of  these  facts,  the  construction  of  the  contract 
is  not  difficult. 

I  shall  refer  only  to  the  points  about  which  there  is  a 
difference  of  opinion. 

The  first  and  most  important  point  in  the  contract  is  its 
sixth  subdivision,  which  reads  as  follows,  viz. : 

"  And  as  a  security  for  these  guarantees,  for  a  loan  of  about 
$32,000,  and  for  any  obligation  of  said  Edward  S.  Stokes  to 
W.  E.  D.  Stokes  connected  with  said  Read,  and  against  any 
foreclosure  of  said  mortgage,  said  Edward  S.  Stokes  has 
deposited  with  said  W.  E.  D.  Stokes  bonds  of  said  Hoffman 
House  to  the  par  value  of  $150,000." 
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It  is  admitted  that  the  sum  here  stated  of  $32,000  should 
be  $34,300,  the  amount  of  plaintiffs  notes  held  by  defendant. 

This  clause  of  the  contract  follows  several  others  wherein 
plaintiff  has  covenanted  to  do  certain  things  and  is  declara- 
tory of  the  new  situation. 

It  will  be  observed  that  the  collateral  in  the  defendant's 
hands  has  been  increased  from  $125,000  to  $150,000  of  Hoff- 
man House  bonds  ;  the  contract  specifically  declares  that  this 
increased  collateral  "  lias  been "  deposited.  It  will  also  be 
observed  that  the  collateral  is  held  to  secure  additional  obliga- 
tions. The  $125,000  in  Hoffman  House  bonds  was  held  prior 
to  the  contract  to  secure  only  plaintiff's  indebtedness  to 
defendant  of  $34,300,  but  the  $150,000  in  bonds  is  held  to 
to  secure  the  guarantees  of  plaintiff  under  the  contract,  the 
loan  made  plaintiff  by  defendant,  any  obligations  of  plaintiff 
to  defendant  with  Read  and  against  any  foreclosure  of  the 
Hoffman  House  mortgage. 

The  declaration  in  the  contract  that  the  new  collateral  has 
been  delivered  is  of  paramount  importance  in  this  case. 

It  was  within  the  contemplation  of  the  parties,  by  the  very 
letter  of  the  contract,  that  the  additional  $25,000  of  Hoffman 
House  bonds  should  be  delivered  by  plaintiff  to  defendant 
contemporaneously  with  the  execution  of  the  contract. 

At  the  trial  the  defendant  testified  that  plaintiff  stated  at 
the  interview  when  the  contract  was  signed :  "  Sign  it  as  if 
you  had  received  the  $150,000  worth  of  bonds;  the  other 
$25,000  of  bonds  are  down  stairs  in  the  safe,  and  I  will  give 
them  to  you." 

The  defendant  then  swears  they  went  down  stairs,  the 
bonds  were  not  there  and  plaintiff  said  that  he  had  forgotten 
that  he  had  deposited  them  in  the  Safe  Deposit  Company. 

The  plaintiff  was  afterwards  upon  the  stand  and  did  not 
contradict  this  testimony. 

Defendant  also  swore  that  he  never  received  the  additional 
twenty-live  thousand  dollars  of  bonds,  although  he  repeatedly 
demanded  them  of  plaintiff  by  letter  and  otherwise. 

The  importance  of  all  this  will  be  apparent  presently. 

In  the  seventh  subdivision  of  the  contract  defendant  agrees 
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to  sell  and  transfer  to  plaintiff  one-half  of  the  whole  or  of 
such  portion  of  said  1,963  shares  of  common  stock  as  he  may 
purchase  from  Read  at  the  price  he  pays  and  interest,  taking 
his  note  at  twelve  months,  with  a  privilege  for  one  renewal 
for  a  like  term. 

In  the  introductory  recitations  of  the  contract  it  is  stated 
that  defendant  is  about  to  purchase  from  Read  the  remainder 
of  his  stock,  to  wit :  1,963  shares  of  common  stock,  or  a  por- 
tion thereof,  with  the  intent  that  they  may  together  be  the 
owners  of  the  whole  of  the  stock  of  said  corporation. 

It  will  be  observed  that  in  the  above  clause  and  also  in  the 
seventh  subdivision  of  the  contract  the  defendant  is  referred 
to  as  purchasing  the  whole  of  this  stock  or  a  portion  thereof. 

The  sequel  proved  that  Read  was  not  willing  to  part  with  the 
entire  amount  of  his  stock  and  although  defendant  repeatedly 
applied  to  him  he  only  succeeded  in  purchasing  five  hundred 
shares. 

It  is  now  contended  by  plaintiff  when  defendant  seeks  to 
enforce  the  contract,  that  the  principal  object  of  the  agreement 
was  to  secure  all  of  Read's  stock  and  that  defendant  having 
failed  to  secure  all  of  it  he  is  in  default  and  cannot  compel  the 
delivery  to  him  of  the  additional  $25,000  of  bonds  and  that 
the  contract  is  abandoned. 

It  has  already  been  pointed  out  that  this  $25,000  in  bonds 
should  have  been  delivered  at  the  time  the  contract  was 
executed  and  that  their  delivery  was  in  no  manner  conditioned 
upon  defendant's  subsequent  performance  of  the  contract. 

It  remains  to  be  considered  whether  the  principal  object  of 
the  contract  was  to  secure  all  of  Read's  stock.  It  was  no 
doubt  the  intent  and  desire  of  both  parties  to  secure  Read's 
entire  stock  if  possible,  but  it  was  clearly  recognized  by  them 
that  the  consummation  of  this  result  was  doubtful  and  so  both 
in  the  recitation  and  seventh  subdivision  of  the  contract 
defendant  is  to  purchase  all  of  the  stock  or  a  portion  thereof. 
The  defendant  insists  he  has  carried  out  his  contract  to  the 
letter  by  purchasing  such  stock  as  Read  would  sell  and  that 
the  words  in  the  contract  indicating  the  possibility  of  securing 
less  than  the  whole  of  the  stock  were  inserted  to  protect  him. 
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as  it  was  not  known  whether  Bead  could  be  induced  to  part 
with  all  of  his  stock. 

On  the  other  hand,  the  plaintiff,  who  is  bound  to  give  force 
and  effect  to  these  qualifying  words,  says  that  they  were  inserted 
to  cover  the  possible  event  of  plaintiff  buying  a  portion  of  the 
stock. 

This  suggestion  has  no  foundation  in  the  contract  or  in  the 
situation  of  the  parties. 

The  seventh  subdivision  shows  that  plaintiff  was  not  obli- 
gated to  buy  a  share  of  the  stock  even  if  defendant  had  suc- 
ceeded in  purchasing  all  of  it;  he  is  vested  with  a  mere  option 
to  take  such  stock  as  he  chose,  giving  for  it  his  note  at  a  year 
with  privilege  of  a  renewal  for  a  like  period. 

This  shows  very  clearly  that  plaintiff  was  looking  to  the 
defendant  to  furnish  the  capital  to  carry  out  the  purchase  of 
the  stock,  and  it  also  shows  that  defendant  realizing  that  he 
might  be  tying  up  $40,000  for  two  years  if  he  should  succeed 
in  getting  all  of  Read's  stock  and  was  taking  the  risk  of  a  new 
investment,  demanded  before  the  contract  was  drawn  that  he 
should  have  additional  collateral  for  the  purpose  already- 
pointed  out. 

When  this  position  of  the  parties  is  considered  I  think  the 
principal  object  of  the  contract  was  to  secure  all  of  the  out- 
standing stock  that  could  be  obtained  and  that  both  plaintiff 
and  defendant  realized  that  the  relations  existing  between 
plaintiff  and  Read  rendered  the  acquisition  of  the  whole  of  the 
latter's  stock  very  doubtful. 

I  think  there  was  abundant  consideration  for  this  contract ; 
that  it  has  not  been  abandoned,  but  is  in  full  force  and  effect, 
and  that  defendant  is  entitled  to  receive  from  plaintiff  as  col- 
lateral security  the  additional  $25,000  in  Hoffman  House  bonds. 

The  order  below  should  be  affirmed,  and  judgment  absolute 
ordered  for  the  defendant,  with  costs  in  all  courts. 

Andrews,  Ch.  J.,  Gray  and  Martin,  JJ.,  concur  with 
Haight,  J.,  for  reversal. 

O'Brien  and  Vann,  JJ.,  concur  with  Bartlett,  J.,  for 
affirmance. 

Order  reversed. 
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Charles  S.  Clark,  Respondent,  v.  The  Exchange  Printing 
Company  et  ah,  Appellants. 

Clark  v.  Exchange  Printing  Co.  (74  Hun,  71),  reversed. 
(Argued  December  5, 1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  December 
6,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"  Whatever  evidence  there  may  have  been  tending  to  show 
a  conspiracy  between  the  defendant  Fitch,  the  principal  owner 
and  manager  of  the  Exchange  Printing  Company,  and  the 
defendant  Davis,  the  manager  of  the  American  Magazine 
Publishing  Company,  to  secure  under  the  form  of  a  sale  from 
the  plaintiff  to  the  Magazine  Publishing  Company,  the  paper 
of  the  plaintiff  for  the  purpose  of  subjecting  it  to  an  execution 
on  a  debt  owing  by  the  publishing  company  to  the  printing 
company,  we  find  in  the  record  no  evidence  whatever  that 
such  a  conspiracy  existed  as  to  the  paper  delivered  in  Novem- 
ber, 1888.  The  plaintiff  delivered  in  all  799  reams  of  which 
325  reams  were  delivered  in  November  for  the  December 
number  of  the  magazine,  and  474  reams  in  December  and 
January  following.  All  the  paper  was  delivered  under  a 
contract  made  between  the  Magazine  Publishing  Company 
and  the  plaintiff  in  October,  1888.  The  Exchange  Printing 
Company  published  the  magazine  for  the  ^Magazine  Publish- 
ing Company,  and  had  printed  it  for  that  company  from  its 
organization  early  in  the  year  1888,  the  magazine  company 
furnishing  the  paper,  and  before  its  organization  it  had 
91 
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printed  it  for  the  prior  owners.  There  is  no  evidence 
that  the  printing  company  took  any  part  in  making  that 
contract,  or  had  any  knowledge  that  the  magazine  com- 
pany was  to  procure  paper  from  the  plaintiff  until  after  the 
contract  was  made.  The  court  on  the  trial  charged  that  Fitch 
had  nothing  to  do  with  the  contract  at  its  inception.  The 
magazine  was  a  monthly  publication  and  it  was  the  practice  of 
the  printing  company  to  give  orders  by  telephone  to  the 
plaintiff  for  paper  from  time  to  time  for  the  magazine, 
and  the  November  deliveries  were  made  upon  the  orders 
of  the  printing  company.  The  explanation  is  found 
in  the  fact  that  the  magazine  company  had  directed 
the  plaintiff  to  honor  orders  for  paper  made  by  the  print- 
ing company.  The  paper  ordered  and  delivered  in  Novem- 
ber did  not  exceed  the  usual  amount  required  each  month 
for  the  magazine,  and  the  printing  for  the  issue  of  a 
•particular  month  was  usually  done  in  the  latter  part  of  the 
preceding  month  or  early  in  the  month  for  which  the  issue 
was  made.  Prior  to  the  contract  made  by  the  magazine  com- 
pany with  the  plaintiff  it  had  procured  paper  from  other 
sources.  How  much  of  the  paper  delivered  by  the  plaintiff 
in  November  was  in  fact  used  in  printing  the  December  num- 
ber of  the  magazine  was  the  subject  of  controversy  on  the 
trial.  It  was  claimed  on  the  part  of  the  plaintiff  that  only  a 
portion  was  so  used. 

"  The  counsel  for  the  defendants  requested  the  trial  judge  to 
charge  that  if  the  jury  should  find  for  the  plaintiff  they  could 
only  find  in  his  favor  for  the  value  of  the  paper  delivered 
after  December  20,  1888,  and  to  the  refusal  of  the  court  so  to 
charge  an  exception  was  taken.  We  think  the  exception  was 
well  taken.  There  were  two  series  of  deliveries,  one  in 
November  and  the  other  after  December  20th.  There  is 
nothing  in  the  evidence  which  would  justify  the  jury  in  find- 
ing that  the  printing  company  and  Fitch,  when  the  November 
paper  wras  delivered,  did  not  receive  it  in  good  faith  under  the 
expectation  that  the  publication  of  the  magazine  was  to  go  on 
as  usual.  In  fact,  the  December  number  was  issued,  and  the 
printing  company  set  up  the  matter  for  the  January  number, 
which,  however,  was  not  printed.     The  printing  company  may 
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have  known  or  suspected  in  November  that  the  magazine  com- 
pany was  laboring  under  pecuniary  embarrassments.  The 
printing  company  had  an  unpaid  debt  for  printing  owing  by 
the  magazine  company.  But  the  evidence  falls  far  short  of 
showing,  or  tending  to  show,  that  the  orders  given  in  November 
were  a  device  to  get  possession  of  the  plaintiff's  paper  for  the 
purpose  of  applying  it  on  the  debt.  The  jury,  as  the  amount 
of  the  verdict  indicates,  found  that  some  of  the  November 
paper  was  sold  on  the  execution  on  the  judgment  obtained  by 
the  printing  company  against  the  magazine  company  and 
included  it  in  the  verdict.  The  plaintiff  has  received  nothing 
for  the  paper  sold  by  him,  and  in  a  general  sense  it  seems 
inequitable  that  the  printing  company  should  apply  on  their 
debt  against  the  magazine  company  the  paper  delivered  by 
the  plaintiff,  for  which  he  has  received  nothing.  This  is  not 
an  action  for  deceit  based  on  false  representations,  or  an 
attempt  to  follow  the  proceeds  of  goods,  the  sale  of  which  was 
procured  by  fraud,  and  the  court  so  held  on  the  trial.  If  the 
printing  company  and  Fitch  were  not  parties  to  any  con- 
spiracy in  respect  to  the  November  deliveries,  they  cannot  be 
held  in  this  action  for  the  value  of  the  paper  delivered  in  that 
month,  and  it  was  legally  subject  to  levy  on  the  execution 
against  the  magazine  company. 

"  For  the  error  in  refusing  to  charge  that  no  recovery  could 
be  had  in  this  action  for  the  paper  delivered  prior  to  Decem- 
ber 20,  1888,  the  judgment  should  be  reversed  and  a  new  'trial 
granted." 

Cephas  Br  airier  d  for  appellants. 

Frederic  A.  Ward  for  respondent. 

Andrews,  Ch.  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 
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The  People  ex  rel.   Lorenzo  Criscolla,  Respondent,  tK 
Henry  H.  Adams,  as  Treasurer,  etc.,  Appellant. 
People  ex  rel.  Criscolla  v.  Adams,  89  Hun,  284,  reversed. 

The   People  ex  rel.  Andrew    P.   Johnson,    Appellant,   v. 
Henry  H.  Adams,  as  Treasurer,  etc.,  Respondent. 

Reported  below,  89  Hun,  284. 

(Submitted  November  26,  1895;  decided  December  19,  1895.) 

Appeals  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  26,  1895, 
which  affirmed  two  orders  of  the  S]>ecial  Term  granting  the 
application  of  the  respondent  Criscolla  and  denying  that  of  the 
appellant  Johnson  for  a  peremptory  writ  of  mandamus  direct- 
ing Henry  II.  Adams,  as  treasurer  of  the  county  of  Kings,  to 
restore  the  names  of  the  respective  relators  to  the  pay  roll  of  the 
county  of  Kings  and  to  pay  them  the  salary  alleged  to  be  due 
for  the  month  of  February,  1895,  as  interpreters  of  courts 
of  record  in  Kings  county. 

e/.  Edward  Swanstrom  for  relators. 

George  F.  Elliott  for  defendant  Adams. 

Order  reversed  as  to  Criscolla,  and  appeal  dismissed  as  to 
Johnson,  with  costs ;  no  opinion. 
All  concur. 


The  Hecla  Consolidated  Gold  Mining  Company,  Respond- 
ent, v.  William  Lane  O'Neill,  Appellant. 

Mem.  of  decision  below,  67  Hun,  652. 

(Argued  November  27,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  17,  1893,  which  affirmed  a  final  judgment  of 
the  Special  Term  entered  May  16,  1892,  upon  an  interlocu- 
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tory  judgment  entered  April  2,  1892,  sustaining  a  demurrer 
by  plaintiff  to  defendant's  answer  and  counterclaim. 

William  Layie  OP  Neill  for  appellant. 

J.  Noble  Hayes  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Anne  Gaffney,  Respondent,  v.  The  Brooklyn  City  Rail- 
road Company,  Appellant. 

Reported  below,  6  Misc.  Rep.  1. 

(Argued  December  2,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December 
27,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
defendant'6  motion  for  a  new  trial. 

Matthew  Hale  for*appellant. 

Charles  J.  Patterson  for  respondent. 

•  Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Gray,  J.,  not  sitting. 


Matilda  Wienke,  Respondent,  v.  The  Village  of  North 
Tonawanda,  Appellant. 

Mem.  of  decision  below,  65  Hun,  625. 

(Argued  December  2,  1895;  decided  December  10,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
upon  an  order  made  October  4,  1892,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  defendant's  motion  for  a  new 
trial. 
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Tracy  C.  Becker  for  appellant. 

W.  JB.  Simstm  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Haight,  J.,  not  voting. 


James  "W.  Eager,  Respondent,    v.   The    Fireman's   Fund 
Insurance  Company,  Appellant. 

Reported  below,  71  Hun,  362. 

(Argued  December  2,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  September  12,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

/.  N.  A?nes  for  appellant. 

William  Nottingham,  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur. 


Wilson  II.  Gardenier,  Appellant,  v.  Mary  J.  Perry  et  al., 

Respondents. 

Mem.  of  decision  below,  73  Hun,  616. 

(Argued  December  3,  1895  ;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  21, 1893,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee  dismiss- 
ing the  complaint  upon  the  merits,  and  also  affirmed  an  order 
denying  a  motion  by  plaintiff  to  vacate  and  set  aside  the 
judgment. 
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W.  H.  Gardenier  for  appellant. 

Enirutt  J.  Ball  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Myer  IIellman  et  ah,  Respondents,  v.  The  Forty-second 
Street  and  Grand  Street  Ferry  Railroad  Company, 
Appellant. 

Reported  below,  74  Hun,  529. 

(Argued  December  3,  1805;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  15,  1893,  which  overruled  defendant's  excep- 
tions, ordered  to  be  heard  in  the  first  instance  at  General 
Term,  denied  a  motion  for  a  new  trial  and  ordered  judgm3nt 
for  the  plaintiff  upon  a  verdict  directed  by_the  court. 

Freling  II.  Smith  for  appellant. 

George  Hoadly  for  respondents. 

Judgment  affirmed,  with  costs,  on  authority  of  &th  Avenue 
Bank  v.  ±2nd  St.  cfe  Grand  St.  Ferry  R.  R.  (137  N.  Y.  231). 
All  concur. 


Daniel  P.  Smith,  Respondent,  i\  The  Buffalo,  Rochester 
and  Pittsburgh  Railroad  Company,  Appellant. 

Reported  below,  72  Hun,  545. 

(Argued  December  3,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  3, 1S03,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  aifirmed  an  order 
denvinga  motion  for  a  new  trial. 
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Henry  G.  Danforth  for  appellant. 

E.  F.  Bahcock  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Haight,  J.,  not  sitting. 


Raphael  Lewisohn  et  al.,  Respondents,  r.  William  A.  Clev- 
enger,  Appellant. 

Reported  below,  73  Hun,  615. 

(Argued  December  8,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  17, 1893,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  defendant's  motion  for  a  new  trial. 

William  B.  Ellison  for  appellant. 

John  S.  Davenport  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Horace  J.  Allen,  Respondeat,  v.  George  W.  Sisson  et  al., 

Appellants. 

Reported  below,  66  Hun,  140. 

(Argued  December  5,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  22, 1892,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

John  A.  Vance  for  appellants. 
jE  II.  Neary  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Ephraim  Drucker,  Respondent,  v.  The  Metropolitan  Ele- 
vated Railway  Company  et  al.,  Appellants. 

Reported  below,  73  Hud,  102. 

(Argued  December  5, 1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  16,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

Brainard  Toll^s  for  appellants. 
Roger  Fostw  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  General  Term. 
All  concur. 


Sylvester  McChesney,  Respondent,  v.  Panama  Railroad 
Company,  Appellant. 

Reported  below,  74  Hun,  150. 

(Argued  December  6,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  6,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Frederic  ft.  Coudert  for  appellant. 

Amasa  «/*.  Parker  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Frances  F.  Lombard,  Respondent,  v.  The  Brooklyn  Crrr 
Railroad  Company,  Appellant. 

Reported  below,  6  Misc.  Rep.  602. 

(Argued  December  6,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
City  Court  of  Brooklyn,  entered  upon  an  order  made  Decem- 
ber 26,  1893,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Matthew  Hale  for  appellant. 

Isaac  M.  Kopper  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Gray,  J.,  not  sitting. 


W.  Bayard  Cutting  et  al.,  Respondents,  v.  William  E.  D. 
Stokes,  Impleaded,  etc.,  Appellant. 

Reported  below,  72  Hun,  376. 

(Argued  December  6,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  October  13, 1893,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

William  It.  Martin  for  appellant. 

J,  Archibald  Murray  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Bartlett,  J.,  dissenting. 
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In  the  Matter  of  The  Board  of  Street  Opening  Relative  to 
Acquiring  Title  to  Audubon  Avenue,  etc. 

In  re  New  York  Institution  for  the  Blind,  Appellant. 

Mem.  of  decision  below,  87  Hun,  623. 

(Argued  December  9,  1895;  decided  December  19,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  14,  1895, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
to  set  aside  a  report  of  the  commissioners  of  estimate  and 
assessment. 

James  A.  Deerinxj  for  appellant. 

David  <•/.  Dean  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur. 


People  ex  rel.  Frank  Schaeffler,  Respondent,  v.  Edward 
P.  Barker  et  al.,  Commissioners,  etc.,  Appellants. 

Reported  below,  87  Hun,  194. 

(Argued  December  9,  1895 ;  decided  December  19,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  17, 
1895,  which  reversed  an  order  of  Special  Term  dismissing 
a  writ  of  certiorari. 

David  J.  Dean  for  appellants. 

Frank  Schaeffler  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Alexander  R.   Gebbie  et  al.,  Respondents,  v.  Lovm  E. 
Stitt,  Appellant. 

Reported  below.  82  Hun,  93. 

(Argued  December  9,  1895;  decided  December  19,  1895.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  20, 
1894,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  dissolve  a  preliminary  injunction. 

77.  C.  Cook  for  appellant. 

Frank  Bowman  for  respondents. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
Alf  concur. 


The  People  ex  rel.  Orrando  P.  Dexter,  Appellant,  v. 
Elijah  A.  Palmer  et  al.,  Assessors  of  the  Town  of 
"Waverly,  Respondents. 

Reported  below,  86  Hun.  513. 

(Argued  December  9,  1895;  decided  December  19,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  14,  1895, 
which  affirmed  an  order  of  the  Special  Term  and  the  judg- 
ment entered  thereon  dismissing  a  writ  of  certiorari. 

John  P.  Badger  for  appellant. 

John  P.  Kellas  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


•Gustay  A.  Koke  et  al.,  Appellants,  v.  John  Henry  Baleen 
et  al.,  Respondents. 

Reported  below,  73  Hun,  145. 

(Argued  December  10,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  November  17, 1893,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Josiah  T.  Marean  for  appellants. 

William  R.  Martin  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Daniel  W.  McClain,  Appellant,  v.  Benjamin   Schofield 
et  a].,  Respondents. 

Reported  below,  74  Hud,  487. 

(Argued  December  11,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  15,  1893,  which  overruled  plaintiff's  excep- 
tions ordered  to  be  heard  in  the  first  instance  at  General  Term 
and  directed  judgment  for  defendants. 

Abraham  Gruber  for  appellant. 

J.  Mayhem  Wainwright  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Effie   Redner,  Respondent,  v.  The  Lehigh  and  Hudsok 
River  Railway  Company,  Appellant. 

Reported  below,  73  Hun,  562. 

(Argued  December  18,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  tho 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  1,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 


734  MEMORANDA. 

Isaac  IL  Maynard  for  appellant. 

John  M.  Gardner  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Elizabeth  JIeyler,  Respondent,  v.  The  New  York  News 
Publishing  Company,  Appellant. 

Reported  below,  71  Hun,  4. 

(Argued  December  13,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  November  8,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Simon  W.  liosendale  for  appellant. 

Louis  J.  Grant  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Mollie  Rottenberg,  an  Infant,  etc.,  Respondent,  v.  Henry 
Segelke,  Appellant. 

Reported  below,  6  Misc.  Rep.  3. 

(Argued  December  13,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
City  Court  of  New  York,  entered  upon  an  order  made 
November  27,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

A.  J\T.  Weller  for  appellant. 

Max  Klein  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Zoe  Neddo,   Appellant,  v.  The  Village  of  Ticonderoga, 

Respondent. 

Reported  below,  77  Hun,  524. 

(Argued  December  13,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tl*e  third  judicial  department,  entered 
upon  an  order  made  May  8,  1894,  which  affirmed  a  judgment 
in  favor  of  defendant  dismissing  the  complaint  on  trial  at 
Circuit. 

Francis  A.  Smith  for  appellant. 

CJiester  B.  McLaughlin  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Frank  II.   Pettee,   Respondent,   v.   Mary   II.    Pettee, 

Appellant. 

Reported  below,  77  Hun,  595. 

(Argued  December  18,  1895;  decided  December  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  8,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  an  order  confirming  the  report  of  a 
referee. 

Francis  A.  Smith  for  appellant. 

Chester  B.  McLaughlin  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  O'Brien,  J.,  not  voting. 
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"William  E.  Demarest,  Appellant,  v.  The  Mayor,  Alder- 
men and  Commonalty  of  the  City  of  New  York, 
Respondent. 

(Submitted  December  9,  1895 ;  decided  December  19,  1895.) 

Motion  for  re-argement  denied,  with  costs.     (See  147  N- 
Y.  203.) 

Maria   Isola  et  al.,  Respondents,  v.  John  "Weber  et  ah, 
Appellants. 

(Submitted  December  9,  1895 ;  decided  December  19,  1895.) 

Motion  for  re-argument  denied,  with  costs.    (See  147  N. 
Y.  329.) 


The  People  ex  rel.  John  T.  O'Connor,  Appellant,  v.  Levi 
P.  Morton  et  al.,  Trustees,  etc.,  and  Frederick  P.  Easton, 
Superintendent  of  Public  Buildings,  Respondents. 

The  People  ex  rel.  Peter  E.  Borst,  Appellant,  v.  Same 
Respondents. 

(Argued  November  25,  1895 ;  decided  January  7,  1896.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  24,  1895, 
which  affirmed  orders  of  Special  Terms  denying  motions  for 
a  writ  of  peremptory  mandamus. 

Franklin  M.  Danaher  for  appellants. 

Henry  U.  Nemtt  for  respondents. 

Orders  affirmed,  with  costs,  on  People  ex  rel.  Fonda  v. 
same  defendants  (ante,  p.  156). 
All  concur. 
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Moffett,  Hodgkins  &  Clarke  Company,  Respondent,  v~ 
Peoria  Water  Company,  Appellant. 

Reported  below,  83  Hun,  73.. 

(Argued  January  6,  1896;  decided  January  14,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  14, 
1894,  which  affirmed  an  order  of  Special  Term  dismi.  sing  the 
summons  and  the  action  unless  the  complaint,*  with  tlie  receiv- 
ers of  the  plaintiff  substituted  as  plaintiffs,  should  be  served 
within  ten  days  from  the  entry  of  the  order* 

John  M.  Shedd  for  appellant. 

Louis  Marshall  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  O'Brien,  J.,  not  voting ;  Vann,  J.,  not 
sitting. 


The  Broadway  Savings  Institution  of  the  City  of  New 
York,  Appellant,  v.  The  Town  of  Pelham,  of  West- 
chester County,  Respondent. 

Costs.  Where  leave  to  withdraw  an  appeal  is  granted  "  upon  payment? 
of  all  costs  before  notice  of  argument,"  the  costs  referred  to  mean  those: 
in  the  Court  of  Appeals. 

(Argued  January  6,  1896;  decided  January  14,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme- 
Court  in  the  second  judicial  department,  made  at  the  Decem- 
ber term,  1894,  which  reversed  a  judgment  in  favor  of  plain- 
tiflE  entered  upon  a  verdict  directed  by  the  court  and  granted 
a  new  trial.     (See  83  Hun,  96\) 

The  action  was  brought  to  recover  the  amount  of  eight  cer- 
tificates of  indebtedness  of  the  town  of  Pelham,  purporting  to 
have  been  issued  in  accordance  with  the  provisions  of  chapter 
193,  Laws  of  1877. 

On  December  10, 1895,  a  motion  to  withdraw  the  appeal. 
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was  granted  "upon  payment  of  all  costs  before  notice  of 
argument." 

Thereupon  the  respondent  moved  to  amend  the  decision  and 
remittitur  so  as  to  read  "  upon  payment  by  the  appellant  of 
all  costs  of  this  action  in  all  courts  incurred  before  the  notice 
of  argument  in  this  court." 

William  L.  Snyder  for  motion. 

Kelly  cfe  Macrae  opposed. 

Motion  denied,  without  costs. 

Held,  costr  referred  to  in  decision  mean  costs  in  this  court 
(In  re  Water  Commissioners  of  Amsterdam,  104  N.  Y.  677.) 


William  H.  Armstrong,   Appellant,  v.  Lake  Champlaix 
Granite  Company,  Respondent. 

(Submitted  January  6,  1896;  decided  January  14,  1896.) 

Motion  for  re-argument  denied,  ten  dollars  costs.    (See  147 
N.  T.  495.) 


Albert  Baer,  Appellant,  v.  Charles  W.   Bontnge, 
Respondent. 

(Submitted  January  6,  1896;  decided  January  14,  1896.) 

Motion  for  re-argument  denied,  without  costs.    (See  147 
N.  Y.  393.) 


Philip  Schuyler,  Eespondent,  v.  Ernest   Curtis  et  aL, 

Appellants. 

(Submitted  January  6,  1896;  decided  January  14,  1896.) 

Motion  for  re-argument  denied,  without  costs.    (See  147 
N.  Y.  434.) 
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George  F.  Vibtob  et  al.,  Respondents,  v.  David  Levy  et  al., 

Appellants. 

Reported  below,  72  Hun,  268. 

(Argued  January  8,  1896  ;  decided  January  21,  1896.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
entered  October  24,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiflEs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

Nathcmiel  Myers  for  appellants. 

Alex.  JSlumenstiel  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Catharine  King,  Respondent,  v.  Second  Avenue  Railroad 
Company,  Appellant. 

Reported  below,  75  Hun,  17. 

(Argued  January  18, 1896;  decided  January  28,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  17,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  to  set  aside  the  verdict 

John  M.  Seribner  for  appellant. 

George  H.  Hart  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Atlas  Iron  Construction  Company,  Appellant,  v.  George 
Ferguson,  Respondent. 

Reported  below,  74  Hun,  637. 

(Argued  January  13,  1896;  decided  January  28,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  1,  1893,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

Charles  Fox  for  appellant. 

J.  A.  Young  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Thomas  Commkrford  Martin,  Appellant,  v.  William  J. 
Johnston  et  al.,  Respondents. 

Reported  below,  6  Misc.  Hep.  810. 

(Argued  January  13,  1896;  decided  January  28,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Super- 
for  Court  of  the  city  of  New  York,  entered  upon  an  order 
made  December  29,  1893,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee  dismissing 
the  complaint. 

Austen  G.  Fox  for  appellant 

Thomas  J.  Keigham  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Anna    Schierloh,  Kespondent,  v.    Mathilda    Schierloh, 

j  Appellant. 

I 

(Submitted  January  20,  1896;  decided  January  28,  1896.) 

■ 

Motion  for  re-argument  denied.     (See  148  N.  T.  103.) 
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Julia  Fuller,  Respondent,  v.  Jamestown  Street  Railway 
Company,  Appellant. 

Reported  below,  75  Hun,  278. 

(Argued  January  15,  1896;  decided  January  31, 1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  18,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

C.  I!.  Lockwood  for  appellant, 

A.  C.  Pickard  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Haight,  J.,  not  sitting. 


James  J.  Farren,   as  Surviving  Partner,  etc.,  Respondent, 
to.  Lucy  McDonnell,  Appellant. 

Reported  below,  74  Hun,  176. 

(Argued  January  17,  1896;  decided  January  31,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  December  6,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

Z.  S.  Westhrook  for  appellant. 

James  J.  Farren  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of. 

Addison  D.  O'Neill,  as  Executor,  etc. 
David  O'Neill  et  al.,  Individually  and  as  Guardians,  Appel- 
lants, v.  Thomas  M.  Tyng,  Special  Guardian,  Respondent. 

Mem.  of  decision  below,  89  Hun,  612. 

(Argued  January  20,  1896;  decided  January  81,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  18, 
1895,  which  affirmed  an  order  of  the  Surrogate's  Court  of 
the  county  of  New  York  denying  an  application  for  the 
removal  of  a  special  guardian. 

George  W.  Glaze  for  appellants. 

Thomas  M.  Tyng,  respondent,  in  person. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
All  concur. 


The  New  York  Life  Insurance  and  Trust  Company,  as 
Trustee,  etc.,  v.  Ophelia  J.  Cuthbert,  Defendant;  Mar- 
garet S.  Ives,  Respondent ;  Cordelia  D.  Chauvet  et  al.^ 
Appellants,  Impleaded,  etc. 

Reported  below,  87  Hun,  389. 

(Argued  January  20,  1896;  decided  January  31,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  14,  1895f 
which  affirmed  an  order  of  Special  Term  striking  out  certain 
portions  of  an  answer  of  the  defendant  Chauvet. 

Isaac  II  Maynard  for  appellants. 

Edward  W.  Crittenden  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Bartlett,  J.,  not  sitting. 
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Henry   M.  Taber  et  al.,   Appellants,  v.  The  Manhattan 
Railway  Company  et  al.,  Respondents. 

Reported  below,  14  Misc.  Rep.  189. 

(Argued  January  20,  1896;  decided  January  31,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Snperior 
Court  of  the  city  of  New  York  made  October  26,  1895,  which 
reversed  an  order  of  Special  Term  adjudging  the  defendants 
guilty  of  contempt. 

John  E.  Parsons  for  appellants. 

Jvlien  T.  Davies  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


In  the  Matter  of  the  Petition  of  Hubert  O.  Thompson,  Com- 
missioner of  Public  Works,  etc. ;  Charles  A.  Culver  et 
al.,  Appellants ;  Hiram  Farrington,  Respondent. 

4 

Reported  below,  89  Hun,  82. 

(Argued  January  20,  1896;  decided  January  81,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  26,  1895, 
which  reversed  an  order  of  the  Special  Term  directing  the 
payment  of  an  award  for  damages  arising  out  of  the  construc- 
tion of  the  new  aqueduct  by  New  York  city, 

James  B.  Zockwood  for  appellants. 

Francis  Larkin  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Paul  Halpin,  Appellant,  v.  The  Mutual  Brewing  Company 
et  al.,  Respondents. 

Reported  below,  91  Hun,  220. 

(Submitted  January  20,  1896;  decided  January  31,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  4, 
1895,  which  affirmed  an  order  of  Special  Term  permitting  the 
receiver  of  the  Mutual  Brewing  Company  defendant  to  pay 
out  funds  to  certain  persons  named. 

Durnin  <&  Yates  for  appellant. 

C  J.  O.  Hall  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur. 


The  First  National  Bank  of  Paterson,  New  Jersey,  Appel- 
lant, v.  Seth  M.  Tuttle,  Alleged  Trustee,  Impleaded,  etc., 
Respondent. 

(Submitted  January  20,  1896;  decided  January  31,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  December  23,  1895, 
which  affirmed  an  order  of  Special  Term  directing  a  bill  of 
particulars. 

Preston  Stevenson  for  appellant. 

Wells,  Waldo  <&  Snedeker  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur. 


Rose  Meyers,  Appellant,  v.  Leon  M.  Hiesoh,  Respondent. 

Mem.  of  decision  below,  89  Hun,  612. 

(Argued  January  20,  1896;  decided  January  81,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  18, 1895, 
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which  affirmed  an  order  of  Special  Term  staying  plaintiffs 
proceedings. 

Sidney  H.  Stuart  and  Nathan  Lewis  for  appellant. 

Charles  Strauss  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Alexander  Smith  &  Sons'  Carpet  Company,  Respondent,  v. 
Halcyon  Skinner,  Appellant. 

(Argued  January  20,  1896;  decided  January  31,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  27, 
1895,  which  affirmed  an  order  of  Special  Term  granting  an 
injunction  pendente  lite. 

Ralph  K  Prime  for  appellant. 

John  F.  Brennan  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Jonas  Saltzman,  Respondent,  v.  The  Brooklyn  Citt  Bail- 
road  Company,  Appellant. 

Reported  below,  73  Hun,  567. 

(Argued  January  21,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  11,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

Matthew  HaZe  for  appellant. 

Boswett  H.  Carpenter  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray  and  Bartlett,  JJ.,  not  sitting. 
94 
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Daniel  "W.  Tallmadge  et  al.,  Appellants,  v.  Phineas  C. 
Lounsbury,  as  Treasurer  of  the  Republican  League  of  the 

United  States,  Respondent. 

Reported  below,  2  Misc.  Rep.  572. 

(Argued  January  21,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  January  3,  1893,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  the  report  of  a  referee. 

Alex.  S.  Bacon  for  appellants. 

Joseph  G.  Gay  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Bartlett,  J.,  not  sitting. 


The  Electric  Power  Company,  Respondent,  v.  Thb 
Metropolitan  Telephone  and  Telegraph  Company, 
Appellant. 

Reported  below,  75  Hun,  68. 

(Argued  January  21,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  upon 
an  order  made  January  12,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial 

Burton  N.  Harrison  for  appellant. 

Roger  Foster  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


MEMORANDA.  747 

Rosbll  C.  Colus,  Respondent,  v.  Maktin  Y.  B.  Bull  et  al.f 

Appellants. 

Reported  below,  75  Hun,  466. 

(Argued  January  22,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the1 
'Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  February  6, 1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee* 

Matthew  Hale  for  appellants. 

Edmvmd  J.  Wager  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Maktin,  J.,  not  sitting. 


Eliza  Pill,  Respondent,  v.  The  Brooklyn  Heights  Rail* 
road  Company,  Appellant. 

Reported  below,  6  Misc.  Rep.  267. 

(Argued  January  28,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December  26, 
1893,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

William  S.  Maddox  for  appellant. 

Charles  J.  Patterson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur.  

Patrick  Skelly,  Respondent,  v.  The  New  York  Elevated 
Railroad  Company  et  al.,  Appellants. 

Reported  below,  7  Misc.  Rep.  88. 

(Argued  January  2$),  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
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entered  upon  an  order  made  January  4, 1894,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  an  Equity  Term. 

Reuben  Leslie  Maynard  for  appellants. 

Edward  W.  S.  Johnston  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Thomas  J.  Conlan,  Respondent,  v.  The  New  York  Central, 
and  Hudson  River  Railroad  Company,  Appellant. 

Reported  below,  74  Hun,  115. 

(Argued  January  24,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
&n  order  made  December  6,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

F.  Z.  Westbrook  for  appellant. 

O.  D.  B.  Hasbrouck  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Charles  H.    Jenkins,    Respondent,   v.  Henry    Rogers, 

Appellant. 

Mem.  of  decision  below,  73  Hun,  615. 

(Argued  January  27,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  13,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

S.  W.  Rosendale  for  appellant. 

Thomas  B.  Odell  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur. 
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Minnie  L.  Aokerman,  Respondent,  v.  The  Third  Avenue 
Railroad  Company,  Appellant. 

Reported  below,  76  Hun,  484. 

(Argued  January  27,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  16,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

William  If.  Cohen  for  appellant. 

A.  Walker  Otis  for  re&pondent. 

Judgment  affirmed,  with  costs ;  no  opinion.  . 
AJ1  concur.  

Frank  D.  Wright,  Respondent,,  v.  George  Mastin  et  aL, 

Appellants. 

Reported  below,  75  Hun,  612. 

(Argued  January  27,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  18,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

Henry  Daily,  Jr.y  for  appellants. 

Frank  C.  Cv&hinq  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Haight,  J.,  not  sitting. 


George  Gerbig,   Respondent,  v.   The   New  York,   Lakb 
Erie  and  WEerrEKN  Railroad  Company,  Appellant. 

Reported  below,  75  Hun,  605. 

(Argued  January  27,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  February  12,  1894:,  which  affirmed  a  judgment  in  favor 
,of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Lewis  E.  Carr  for  appellant. 

Arthur  S.  Tompkins  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
AH  concur. 

William  Dale,  Respondent,  v.  The  City  of  Syracuse, 
Appellant. 

Reported  below,  71  Hun,  449. 

(Argued  January  2£,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  September  12,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

Charles  E.  Tde  for  appellant. 

Theodore  E.  Hancock  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur.  

Edith  Mason  Faxon,  Respondent,  v.  John  Mason  et  al., 

Appellants. 

Reported  below,  76  Hun,  408. 

(Argued  January  28,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  20.  1894,  which  modified,  and,  as  modified, 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
.decision  of  the  court  on  trial  at  Special  Term. 

Henry  A.  Forster  and  Franklin  Bien  for  appellants. 

James  Byrne  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Flora  A.  Taylor,  Appellant,  v.  Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen  of  the  State  of 
New  York,  Respondent. 

Mem.  of  decision  below,  75  Hun,  612. 

(Argued  January  29,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  February  17, 
1894,  which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Circuit. 

John  H.  White  for  appellant. 

A.  C.  Harwich  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Haight,  J.,  not  sitting. 


Josis  A.  Del  Valle,  Appellant,  v.  Josiah  A.  Hyland  et  aL, 

Respondents. 

Reported  below,  76  Hun,  493. 

(Argued  January  29,  1896;  decided  February  18,  1896.) 

Appeal  from  judgmant  of  the  General  Term  of  the  Supreme 
Conrt  in  the  first  judicial  department,  entered  upon  an  order 
made  March  16,  1894,  which  affirmed  a  judgment  in  favor  of. 
defendants,  dismissing  the  complaint  upon  the  merits,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

(filbert  0.  Hulse  for  appellant. 

Herbert  Barry  and  Nelson  Zabrizkie  for  respondents. 

*     Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 
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Harry  E.  Elliott  et  al.,  Respondents,  v.  The  New  York 
Endowment  Company,  Appellant. 

Reported  below,  73  Hun,  519. 

(Argued  January  80,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  1,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict  directed  by  the  court. 

John  Z.  Linson  for  appellant. 

John  Andrews  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 

John  F.  Peppard,  Respondent,  v.  The  Delaware,  Lacka- 
wanna and  Western  Railroad  Company,  Appellant. 

Reported  below,  6  Misc.  Rep.  599. 

(Submitted  January  30,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  December  29,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict,  and  also  an 
order  denying  a  motion  for  a  new  trial. 

Hamilton  Odell  for  appellant. 

lidbert  Sewett&ndJ.  Aapinwall  Hodge,  Jr.,  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Bartlett,  J.,  not  voting. 


Anna  E.  Swinarton,  Respondent,  v.  George  Lb  Bootillier^ 

Appellant. 

Reported  below,  7  Misc.  Rep.  639. 

(Argued  January  30,  1896;  decided  February  18,  1896.f 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York^ 
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entered  upon  an  order  made  at  the  April  term,  1894,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict. 

John  Delahunty  for  appellant. 

Tlwmas  P.  Wiekes,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


James  Styler,  Respondent,  r.'TiiE  Long  Island  Railroad 
Company,  Appellant. 

(Argued  January  31,  1896;  decided  February  18,  18%.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  March  23,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

William  C.  lieecher  for  appellant. 

haae  M.  K upper  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur. 

John  L.  Hamilton  et  al.,   Respondents,  y.  James  .1.  Co<k;an 
et  al.,  Appellants. 

Reported  below,  7  Misc.  Rep.  677. 

(Argued  January  31,  1896;  decided  February  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  Xew  York, 
entered  upon  an  order  made  April  2,  180-4,  which  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Isaac  II  Matjnard  for  appellants. 

Abner  (I  Thoma*  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  helow. 
All  concur. 

05 
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Robert  L.   Howey,   Appellant,  v.  The   Lake  Shore  and 
Michigan  Southern  Railway  Company,  Respondent. 

(Argued  February  17,  1896;  decided  February  25,  1896.) 

Motion  to  withdraw  appeal. 

Georye  W.  Cot h  ran  for  motion. 

Jam**  jF.  Gluck  opposed. 

Granted  upon  payment  of  costs  of  appeal  to  this  court  to 
present  time  and  coats  of  this  motion. 


Philip  Schuyler,  Respondent,  v.  Ernest  Curtis  et  al., 
Appellauts. 

(Argued  February  17,  1896;  decided  February  25,  1896.) 

Motion  to  amend  remittitur.     (See  147  N.  Y.  434.) 

Charles  M.  Ihniwml  for  motion. 

Jam*H  li.  J.ndlow  opposed. 

Granted  and  remittitur  amended  so  as  to  make  it  award 
costs  in  all  courts ;  no  costs  of  this  motion. 


Louise  Carlson,    Respondent,-?'.  Maria  L.  Winterson, 
Appellant. 

(Submitted  February  17,  1*96:  decided  February  2o.  1896.) 

Motion  for  re-argument  denied,  without  costs.     (See  147  X. 
Y.652.) 


John  E.   Domschke,   Plaintiff,   t\  The  Metropolitan  Ele- 
vated Railway  Company  et  al..  Defendants. 

(Submitted  February  17,  1896;  decided  February  2o,  1896.) 

Motion  for  re-argument  denied,  with  costs.     (See  148  N.  Y. 
337.) 
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Edward  Marshall,  Respondent,  v.  George  T.  Murdoch  and 
George  D.  Sherman  et  al.,  as  Executors,  etc.,  Appellants. 

(Submitted  February  17, 1896;  decided  February  25,  1896.) 

Motion  for  re-argument  denied,  without  costs.  (See  148  N. 
Y.9.)  

Catherine  C.  Ellerson,  Respondent,  v.  Elizabeth  P.  West- 
oott  et  al.,  Appellants. 

Submitted  February  17, 1896;  decided  February  25,  1896.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.  (See 
148  N.  Y.  149.)  

The  Ailtman  and  Taylor  Company,  Appellant,  v.  Fred-       I48c766 
erick  J.  Syme,  Respondent. 

Reported  oelow,  91  Hun,  682. 

(Argued  February  17,  1896;  decided  March  8,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  30, 
1895,  which  reversed  an  order  of  Special  Term  denying  a 
motion  to  vacate  aud  set  aside  orders  for  the  examination  of 
respondent  and  his  wife  in  supplementary  proceedings. 

William  If.  Blymyer  for  appellant. 

Edward  F.  Brown  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur,  except  Haight,  J.,  not  voting. 


Joseph  H.  Sclzbacher,  Respondent,  v.  J.  Cawthra  &  Com- 
pany (Limited),  Appellant. 

Reported  below,  14  Misc.  Rep.  545. 

(Argued  February  17,  1896;  decided  March  8,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
December,  1895,  which  affirmed  an  order  of  Special  Term 
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denying  defendant's  motion  to  reduce  the  amount  of  a  warrant 
of  attachment,  and  granting  plaintiff's  motion  to  amend  the 
warrant. 

Emmanuel  Blumenstiel   for  appellant. 

Charles  Strauss  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Oliver  M.  Arken burgh,  Respondent,  i\  Robert  II.  Arkex- 
ihrgh,  Appellant. 

(Argued  February  17,  1896;  decided  March  3.  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  15, 
1895,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  vacate  an  order  for  service  of  summons  by 
publication. 

Charles  Edtcard  Souther  for  appellant. 

Robert  K  Little  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Sophia  M.  Onderdonk,  Respondent,  v.  Xew  York  and  Sea. 
Reach  Railway  Company,  Appellant. 

Reported  below,  74  Hun.  42. 

(Argued  February  18,  1896;  decided  March  3,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  1,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

Henry  II.  Man  for  appellant. 

William  P.  Pickett  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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The  People  ox  rel.  Michael  Doherty,  Appellant,  ex  rel. 
Bernard  Meehan,  Appellant,  ex  rel.  John  Hock,  Appel- 
lant, v.  James  J.  Martin  et  al.,  as  Police  Commissioners 
of  the  City  of  New  York,  Respondents. 

Reported  below,  84  Hun,  64. 

<Argued  February  17,  1896;  decided  March  10,  1896.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  18, 1895, 
which  affirmed  on  certiorari  a  determination  of  respondents 
dismissing  relators  from  the  police  force  of  the  city  of  New 
York. 

B.  F.  Tracy,  Louis  J  Grant  and  Edmund  Luis  Mooney 
for  appellants. 

David  J.  Dean  for  respondents. 

Orders  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Isaac  Ostrander,  Respondent,  v.  Egbert  Snyder,  Appellant. 

Reported  below,  73  Hun,  378. 

(Argued  February  19,  1896;  decided  March  10,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  21, 
1893,  which  denied  a  motion  for  a  new  trial  in  an  action  in 
which  an  interlocutory  judgment  in  favor  of  plaintiff  had 
been  granted  by  the  court  on  trial  at  Special  Term. 

John  B.  llohnes  for  appellant. 

W.  TL  Johnson  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J,,  not  sitting. 
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The  Greenwich  Insurance  Company  of  the  City  of  New 
York,  Respondent,  v.  The  Oregon  Improvement  Company 
et  al.,  Appellants. 

Reported  below,  .76  Hun,  194. 

(Argued  February  20,  1896;  decided  March  10,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  16,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

Arteinas  1L  Holmes  for  appellants. 

E.  Randolph  Robinson  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Van  Brunt, 
P.  J.,  below. 
All  concur. 

William  Rook,  Respondent,  r.  New  Jersey  and  Pennsyl- 
vania Concentrating  Works,  Appellant. 

Reported  below,  76  Hun,  54.  / 

(Argued  February  24,  1896;  decided  March  10,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  19,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

A.  Walker  Otis  for  appellant. 

John  M.  Gardner  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Simon  Schriver,  Respondent,  v.  The  Village  of  Johns- 
town, Appellant. 

Reported  below,  71  Hun,  282. 

(Argued  February  24,  1896;  decided  March  10,  1896.) 

Appeal    from  judgment  of   the    General   Term  of   the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
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an  order  made  September  15,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

Matthew  Hale  for  appellant. 

Andrew  J,  XeUis  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 

Continental  Insurance  Company,  Respondent,  v.  Phenix 
Insurance  Company  of  Brooklyn,  Appellant 

Mem.  of  decision  below,  76  Hun,  611. 

(Argued  February  25,  1396;  decided  March  10, 1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  March  16,  1894,  which  overruled  defendant's 
exceptions  ordered  to  be  heard  in  the  first  instance  at  General 
Term  and  directed  judgment  in  favor  of  plaintiff  upon  a  ver- 
dict directed  by  the  court. 

Ksek  Cowen  for  appellant. 

Elihu  Hoot  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


The  People  ex  rel.  Edison  Electric  Light  Company,  Appel- 
lant, v.  Frank  Campbell,  Comptroller  of  the  State  of  New 
York,  Respondent. 

People  ex  rel.  E.  El.  L.  Co.  v.  Campbell  (88  Hun,  580),  reversed. 
(Argued  March  2,  1896;  decided  March  10,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  on  the  first 
Tuesday  of  May,  1895,  which  affirmed  on  certiorari  a  deter- 
mination of  the  state  comptroller  imposing  certain  taxes  upon 
the  relator  for  the  years  1880,  1887  and  1888. 

The  following  is  the  memorandum  in  full : 
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"  The  findings  of  the  comptroller  against  the  relator,  with 
respect  to  the  claim  that,  during  the  years  for  which  the 
tax  in  question  was  imposed,  the  relator  was  engaged  in 
manufacturing,  and  was  a  manufacturing  corporation  within 
the  meaning  of  the  statute  then  in  force,  is  conclusive. 

"  The  remaining  question  relates  to  the  manner  of  comput- 
ing the  tux  upon  capital  employed  in  this  state.  That 
question  has  been  disposed  of  upon  another  appeal  by  the 
same  relator  involving  the  same  point  (ante,  p.  690)  upon 
views  which  require  a  re-adjustment  of  the  tax,  and  the  order 
should,  therefore,  be  reversed  and  the  proceedings  remitted 
to  the  Supreme  Court  for  further  action,  without  costs  to 
either  party." 

Eugene  II.  Ltwis  for  appellant. 

T.  E.  Hancock,  Attorney-General,  for  respondent. 

O'Brien,  J.,  reads  for  reversal. 

All  concur. 

Order  reversed,  and  relator's  account  remitted  to  the 
Supreme  Court  for  purposes  stated  in  memorandum,  without 
costs  to  either  party. 


James   J.   Belden,  Respondent,  v.  Stevenson   Burke, 
Impleaded,  etc.,  Appellant. 

(Submitted  March  2,  1896;  decided  March  10,  1896.) 

Motion  for  re-settlement.     (See  147  IST.  Y.  542.) 
Judgment  and  remittitur  amended  by  adding  after  the  word 

"affirmed"  the  wTords>  "on  the  ground  that  the  plaintiff  had 

actual  notice  of  all  the  facts  complained  of." 


William  11.  Flandrow,  Appellant,  v.  IIenkv  B.  Hammond, 

Respondent. 

(Submitted  March  2,  1896;  decided  March  10,  1896.) 

Motion   for   re-argument   denied,  with   ten    dollars  costs. 
(See  ante,  p.  129.) 
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Mary  L.  M'Cready,  as  Executrix,  etc.,  Respondent,  v.  The 
Metropolitan  Life  Insurance  Company,  Appellant. 

Reported  below,  83  Hun,  526. 

(Argued  February  26,  1896;  decided  March  13,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  at  the  January  term,  1895,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

C.  X.  Bt/vet'j  Jr.,  for  appellant. 
Ms( -ready  Sykes  for  respondent. 

Judgment  affirmed,  with  cost*  ;  no  opinion. 
All  concur. 


Le  Hoy  Cady,  Respondent,  v.  Rochester  Railway  Company, 

Appellant. 

Mem.  of  decision  below,  75  Hun,  612. 

(Argued  February  26,  1896;  decided  March  13,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  18,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

Charle*  J.  Z?*7w//  for  appellant. 

Jam  en  Iiwh  Perkinx  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Haight,  J.,  not  sitting. 

9*> 
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Charles  Leopold,  Respondent,  v.  The  President,  Mana- 
gers and  Company  of  the  Delaware  and  Hudson  Canal 
Company,  Appellant. 

Reported  below,  74  Hun,  137. 

(Argued  February  27,  1896;  decided  March  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  December  6,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

Lewis  E.  Cam  for  appellant. 

J.   W.  Houghton  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Frank   J.    Amhden,    Respondent,    i\   George    AV.    Jacobs, 

Appellant. 

Reported  below,  75  Hun,  811. 

(Argued  February  27,  1896;  decided  March  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  18,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court. 

Mdrsenu*  //.  /irlggs  for  appellant. 

Nathaniel  Foote  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  O'Brien  and  Martin,  JJ.,  not  voting, 
and  Haight,  J.,  not  sitting. 
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Nathan  E.  Curtis,  Respondent,  v.  The  President,  Managers 
and  Company  of  the  Delaware  and  Hudson  Canal 
Company,  Appellant. 

Mem.  of  decision  below,  76  Hun,  610. 

(Argued  February  27,  1896;  decided  March  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  13,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
en  order  denying  a  motion  for  a  new  trial. 

Lewis  E.  Carr  for  appellant. 

James  W.  Verbeck  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Andrews,  Ch.  J.,  not  sitting,  and  Gray, 
J.,  not  voting. 


The  People  ex  rel.  Frederick  S.  Heiser,  as  Executor,  etc. 
Appellant,  v.  Edward  Gilon  et  al.,  Composing  the  Board 
of  Assessors  of  the  City,  of  New  York,  and  Theodore  W. 
Myers,  Comptroller,  Respondents. 

Reported  below,  76  Hun,  346. 

(Argued  March  2,  1896;  decided  March  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
24,  1894,  which  dismissed  a  writ  of  certiorari  to  review  a 
determination  of  the  board  of  assessors  of  the  city  of  New 
York. 

Edward  C.  Perkins  fdr  appellant. 

David  J.  Dean  for  respondents. 

Judgment  affirmed,  without  costs,  on  opinion  below. 
All  concur. 
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In  the  Matter  of  The  Board  of  Street  Opening,  Relative  to 
One  Hundred  and  Twenty-eighth  Street  in  the  City  of  New 

York. 

D.  J.  Yuenolino  Brewing  Company  and  The  Third  Avenue 
Railroad  Company,  Appellants. 

Reported  below,  82  Hun,  580. 

(Argued  March  2,  1896;  decided  March  13,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  14, 
1894,  which  affirmed  an  order  of  Special  Term  confirm- 
ing a  report  of  commissioners  of  estimate  and  assessment  in 
this  proceeding,  and  denying  a  motion  by  appellants  for  its 
discontinuance. 

Louis  Marshall  for  appellants. 

David  J.  Dean  for  respondent. 

Order  affirmed  on  the  main  proposition  discussed  in  Judge 
O'Brien's  opinion  below,  with  costs. 
All  concur. 

William  E.  D.  Stokes,  Respondent,  v.  Edward  S.  Stokes, 

Appellant. 

Reported  below,  11  Misc.  Rep.  716. 

(Argued  March  2,  1896;  decided  March  18,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  April  1,  1895,  which 
denied  a  motion  to  vacate  a  General  Term  order  and  judg- 
ment overruling  exceptions,  and  directed  a  judgment  to  be 
entered  in  favor  of  plaintiff. 

Esek  Cowen  for  appellant.    . 

Benjamin  F.  Tracy  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Andrews,  Ch.  J.,  and  Gray,  J.,  dissent- 
ing ;  Yann,  J.,  not  voting. 
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I    I48a766( 

The  People  ex  rel.  The  United  Verde  Copper  Company,        |b149  &7? 
Appellant,  v.   James  A.  Roberts,  as  Comptroller  of  the 
State  of  New  York,  Respondent. 

(Argued  March  2,  1896;  decided  March  13,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  3, 
1895,  which  affirmed  on  certiorari  a  decision  of  the  state 
comptroller,  assessing  a  tax  against  the  relator  under  chapter 
542,  Laws  of  1880. 

Henry  G.  Atwaier  for  appellant. 

T.  E.  Hancock,  Attorney-General,  for  respondent. 

-Order  affimed  on  the  authority  of  People  ex  rel.  American 
Contracting  cfc  Dredging   Company  v.   Wemple  (129  N.  Y. 
558),  with  costs. 
All  concur. 


The  People  ex  rel.  The  Commercial   Mutual   Insurance 
•Company,  Respondent,  v.  Michael  Coleman  et  al.,  as  Com- 
missioners of  Taxes  and  Assessments  of  the  City  of  New 
York,  Appellants. 

Mem.  of  decision  below,  89  Hun,  611. 

(Argued  March  2,  1896;  decided  March  13,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  18,  1895, 
which  affirmed  an  order  of  Special  Term  striking  uut  a  por- 
tion of  the  return  to  a  writ  of  certiorari  brought  to  review  an 
assessment  of  relator's  property. 

James  M.   Ward  for  appellants. 

Esek  Co  wen  for  respondent. 

Order  affirmed,  with  costs  ,  no  opinion. 
All  concur. 
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The  People  ex  rel.  George  Steinson,  Appellant,  v.  Thb 
Board  of  Education  of  the  City  of  New  York, 
Respondent. 

Reported  below,  60  Hun,  486. 

(Submitted  March  2,  1896;  decided  March  18,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  26,  1891, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
for  a  writ  of  peremptory  mandamus. 

George  Steinson ,  appellant,  in  person. 

David  J.  Dean  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur 
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ABSTRACT  QUESTIONS. 
See  Appeal,  14. 

ABUTTING  OWNER. 
See  Railroads,  5. 

ACCEPTANCE. 
See  Deeds,  5,  7. 

ACCIDENT. 
See  Negligence,  2. 

ACCIDENT  INSURANCE. 
See  Insurance,  1-4. 

ACCORD  AND  SATISFACTION. 

See  Debtor  and  Creditor,  1-3. 
Insurance,  5. 

ACCOUNT. 

See  Debtor  and  Creditor,  8. 
Reference. 

ADMISSION. 
See  Evidence,  9. 

AGENCY. 
See  Principal  and  Agent. 


ALIENATION  (SUSPENSION  OF 
POWER  OF). 

1.  The  test  of  alienability  of  real  or 
personal  property  is  that  there  are 
persons  in  being  who  can  give  a 
perfect  title  (1  R.  S.  733,  §  14;  773, 
§  2);  and   where,    through  there 


being  living  parties  who  have 
unitedly  the  entire  right  of  own- 
ership, there  is  a  present  right  to 
dispose  of  the  whole  interest,  even 
if  its  exercise  depends  upon  the 
consent  of  many  persons,  there  is 
no  unlawful  suspension  of  the 
power  of  alienation.  Williams  v. 
Montgomery.  519 

2.  Agreement  as  to  Corporate  Stock  — 
Restraint  of  Trade.  An  agreement 
in  writing  between  the  promoters 
of  a  corporate  enterprise  owning 
ninety-nine  one-hundredths  of  its 
capital  stock  as  tenants  in  com- 
mon, to  partition  their  holdings 
after  first  placing  in  the  treasury 
one- fifth  ot  all  the  stock,  to  be  sold 
to  provide  working  capital,  and, 
in  order  to  prevent  a  sacrifice 
thereof,  providing  for  the  deposit 
of  their  individual  stock  certifi- 
cates with  a  trust  company,  each 
agreeing  that  he  would  not  with- 
draw the  same  for  six  months 
except  by  mutual  consent,  unless 
enough  treasury  stock  should  be 
sooner  sold  to  realize  a  sum  named, 
in  which  event  any  one  could  with- 
draw bis  certificate  on  five  days' 
notice  to  the  others,  does  not  con- 
stitute an  unlawful  suspension  of 
the  power  of  alienation,  and  is 
not  against  public  policy  as  being 
in  restraint  of  trade.       "  Id. 

3.  Will.  Where  the  intent  of  the 
testator  as  to  the  term  of  a  limita- 
tion upon  the  absolute  power  of 
alienation  is  left  uncertain  and 
doubtful,  that  construction  should 
be  adopted  which  is  nearest  in 
accord  with  public  policy.  C hia- 
tal v.  Schreiner.  *  683 


ALLEY. 

Sic  Easements,  1,  2. 

AMENDMENT. 
See  Partition. 
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AMSTERDAM  (VILLAGE  OF). 
See  Limitations  (Statute  of),  4. 

ANSWER. 
-S^  Contempt. 

APPARENT  DEVISE. 
See  Partition. 


'APPEAL. 

i.  Order.  An  order  of  General 
Term  reversing  an  order  of  Spe- 
cial Term  affirming  an  award  of 
commissioners  appointed  on  the 
application  of  a  landowner,  to  ap- 
praise his  compensation  for  land 
taken  for  a  public  use,  and  dis 
missing  the  whole  proceeding  and 
leaving  the  applicant  without  any 
award  whatever,  is  appeable  to 
the  Court  of  Appeals.  In  re 
Chirk  v.   Water  Comrs.  A.  1 

2.  Objection  iw&  Specifically  Made 
Belote.  A  motion  for  the  dismis- 
sal of  a  complaint  on  general 
grounds,  without  calling  attention 
to  any  specific  defect  in  proof  re- 
specting service  of  an  attachment, 
is  insufficient  to  raise  a  question 
on  appeal  respecting  such  service. 
Flandroic  v.  Hammond.  129 

3.  Order.  An  order,  affirmed  by 
the  General  Term,  denying  a  mo- 
tion for  a  new  triarupon  the 
ground  of  newly -discovered  evi- 
dence, which  states  that  the  motion 
was  denied  for  the  reason  that  the 
"action  was  prematurely  brought" 
and  "without  a  consideration  of 
the  motion  upon  the  merits,"  is 
reviewable  by  the  Court  of  Ap- 
peals as  a  final  order  determining 
the  action.    Whitney  v.  Da  rift.  256 

4.  Absence  of  Ordtr.  In  the  absence 
of  an  order  denying  a  motion  for 
a  new  trial,  none  of  the  questions 
raised  upon  such  a  motion  can  be 
reviewed  on  appeal.  Swart  v. 
Richard.  264 

5.  Record  on  Appeal — Objection  of 
Successful  Parti/.      The  mere  fact 


that  a  record  on  appeal  is  silent 
concerning  an  objection  from  the 
successful  party  does  not  enable 
the  defeated  party,  by  whom  the 
record  was  made  up,  to  allege 
legal  error  with  respect  to  a  ruling, 
on  the  ground  that  the  question 
was  not  raised  for  decision  in  the 
usual  and  proper  wav.  DoHtschke 
v.  Met.  El.  R.  Co.     *  33? 

6.  Probate  —  Reeersal  of  Surrogate** 
Decree  —  Question  of  Fact  —  Trial 
by  Jury.  When  the  Supreme 
Court,  upon  an-  appeal  from  a  de- 
cree of  a  Surrogate's  Court  made 
upon  a  petition  to  admit  a  will  to 
probate,  reverses  the  decree  upon 
a  question  of  fact,  it  must,  by 
force  of  section  2588  of  the  Code 
of  Civil  Procedure,  direct  a  trial 
by  a  jury,  unless  the  evidence  dis- 
closed by  the  record  is  such  that 
in  case  of  a  trial  before  a  jury  the 
court  could  properly  take  thefacts 
from  the  jury  and  determine  the 
question  as  one  of  law.  In  r* 
Jxiudy.  403 

7.  Rererml  upon  Facts.  Although  a 
review  of  the  opinion  of  the  Gen- 
eral Term  may  indicate  that  a  re- 
versal of  a  judgment  by  it  was 
based  upon  the  facts,  the  presen 
tation  of  a  certificate  of  the  Gen- 
eral Term  stating  that  its  reversal 
was  upon  "the  ground  stated  in 
the  opinion  "  is  not  a  proper  mode 
of  informing  the  Court  of  Ap- 
peals that  the  reversal  was  upon 
a  question  of  fact.  (Code  Civ. 
Pro.  §  1338.)  Id. 

8.  Murder — Reekie  by  Court  t>f 
Apjieah — CVfc  Critn.  Pro.  $  528. 
Section  528  of  the  Code  of  Crimi- 
nal Procedure,  which  provides 
that,  where  the  judgment  is  of 
death,  the  Court  of  Appeals  may 
order  a  new  trial  if  it  is  satisfied 
that  justice  requires  it,  whether 
an  exception  shall  have  been 
taken  or  not,  was  not  intended  to 
confer  upon  the  court  the  right  to 
disregard  any  valid  exception 
taken  by  a  defeudant,  or  to  abridge 
any  right  he  formerly  possessed 
in  reviewing  the  rulings  of  a  trial 
court;  but  its  purpose  was  to 
throw  additional  safeguards 
around  the  defendant.  People  v. 
Corey.  47fr 
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9.  Criminal  Appeal — New  Trial  — 
Code  Crim.  Pro.  §  542.  While 
even  in  criminal  cases  a  new  trial 
will  not  be  granted  by  an  appellate 
court  on  account  of  errors  not 
affecting  a  substantial  right  of  the 
defendant  (Code  Crim.  Pro.  §542), 
the  statute  in  no  way  impairs  or 
affects  the  rule  that  the  rejection 
of  competent  and  material  evi- 
dence, or  the  reception  of  incom- 
petent and  improper  evidence, 
which  is  harmful  to  a  defendant 
and  excepted  to,  presents  an  error 
requiring  reversal,  even  if  the  ap- 
pellate court  would,  with  the  re- 
jected evidence  before  it,  or  with 
the  improper  evidence  excluded, 
still  come  to  the  same  conclusion 
reached  by  the  jury.  Id. 

10.  Opinions  of  Courts  Below.  Opin- 
ions of  courts  form  no  part  of  the 
record,  and  statements  therein  as 
to  what  the  courts  below  did  or 
did  not  pass  upon  cannot  be  con- 
sidered by  the  Court  of  Appeals, 
unless  the  judgment  appealed 
from  so  refers  to  the  opinion  as  to 
make  it  a  part  of  the  record. 
Koehler  v.  Itughes.  507 

11.  Record  not  Affected  by  Opinions. 
When  a  record,  on  appeal  to  the 
Court  of  Appeals,  contains  pro- 
posed findings,  marked  "found" 
or  "refused."  respectively,  with- 
out any  statement  of  the  ground 
or  reason,   followed  by  an  order 
and  judgment  of  unqualified  af- 
firmance  by   the   General    Term, 
containing   no    reference    to  any 
opinion,  the  state  of  the  case  is 
not  affected  by  the  fact  that  an 
opinion  of  the  trial  judge  states 
that  he  refused  certain  findings  j 
because  he  deemed  them  imma- 
terial,  and  the  opinion  of  the  Gen-  | 
eral  Term  states  that,  owing  to  a  ' 
defective  certificate  to  the  case,  as  , 
settled,  it  was  precluded  from  re- 
viewing the  questions  of  fact.    Id. 

12.  Defective  Iieeord.  The  power  of 
the  Court  of  appeals  to  review  is 
limited  to  such  questions  as  ap- 
pear in  the  record,  and  where  the 
record  fails  to  show  all  that  was 
done  in  the  court  below  which  is 
material  to  the  appeal  a  motion 
should  be  made  to  correct  the 
record  so  as  to  cause  the  essential 
facts  to  appear.  Id. 

97 


13.  Consideration  of  Facts.  No  fact 
can  be  considered  by  the  Court  of 
Appeals  for  the  purpose  of  re- 
versing a  judgment  unless  it  ap- 
pears in  the  findings  or  is  re- 
quested to  be  found  upon  uncon- 
troverted  evidence.  Id. 

14.  Abstract  Questions.  Relief  from 
a  judgment  for  costs  merely  is  not 
adequate  ground  upon  which  to 
reverse  a  judgment  and  grant  a 
new  trial  if  the  questions  arising 
on  the  merits  of  the  action  have 
become  abstract  by  lapse  of  time. 
Williams  v.  Montgomery.  519 

15.  Action  for  Specific  Performance — 
Lapse  of  Term  of  Contract  —  Pre- 
liminary Injunction  —  Liability  on 
Undertaking  Established  by  Dismis- 
sal of  Complaint.  When  the  term 
of  a  contract,  the  subject  of  a  suit 
for  specific  performance,  in  which 
the  plaintiff  has  obtained  a  pre- 
liminary injunction  on  giving  an 
undertaking  for  damages,  has  ex- 
pired before  trial,  without  fault  of 
the  plaintiff,  and  on  the  trial  the 
complaint  is  dismissed  with  costs 
upon  that  ground  and  also  upon 
the  ground  that  it  does  not  state 
a  cause  of  action,  the  liability 
thereby  imposed  upon  the  plaintiff 
under  the  injunction  undertaking 
renders  an  appeal  from  an  affirm- 
ance of  the  dismissal  of  the  com- 
plaint of  such  practical  import- 
ance as  to  justify  the  Court  of 
Appeals  in  entertaining  it;  but  if, 
on  review  by  that  court,  it  is  found 
that  the  dismissal  of  the  complaint 
upon  the  ground  that  it  did  not 
state  a  cause  of  action  was  erro- 
neous, and  that  the  plaintiff  was 
entitled  to  a  preliminary  injunc- 
tion, subject  to  the  sound  discre- 
tion of  the  court  below,  a  new  trial 
will  not  be  granted,  but  the  judg- 
ment will  be  modified  by  adjudg- 
ing that  the  plaintiff  was  entitled 
to  a  preliminary  injunction,  strik- 
ing out  all  allowances  for  costs 
below  and  basing  the  dismissal  of 
the  complaint  solely  upon  the 
ground  that,  by  reason  of  the'lapse 
of  time,  a  decree,  if  granted,  could 
not  be  carried  into  effect.  Id. 

See  Costs,  4,  5. 
Tax,  5. 
Tkial,  1. 
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APPORTIONMENT. 
See  Constitutional  Law,  1,  2. 

APPURTENANCES. 

See  Riparian  Rights,  1. 

ASSEMBLY  DISTRICT. 
See  Constitutional  Law,  1. 

ASSESSMENT  AND  TAXATION. 
See  Tax. 

ASSESSMENT  (LOCAL). 
See  Tax,  3. 

ASSIGNEE. 
See  Assignments,  6,  7. 

ASSIGNMENTS. 

1.  Dealings  by  Creditor  with  Assignee. 
Any  dealing,  by  a  creditor,  with 
an  assignee  in  possession  of  an  in- 
solvent's estate  under  a  general  as- 
signment, which  a  stranger  might 
have,  in  relation  to  the  estate  and 
whereby  its  assets  will  be  realized 
upon  and  advantage  gained  to  it, 
has  no  significance  upon  the  ques- 
tion of  ratification  of  the  act  of  as- 
signment, by  the  creditor.  Groves 
v.  Mice.  227 

2.  Impeaching  an  Assignment  —  Es- 
toppel. In  order  that  a  creditor 
shall  be  estopped  bjr  any  act  of 
his  from  impeaching  the  validity 
of  a  general  assignment,  it  must 
appear  that  he  has  accepted  an  ac- 
tual benefit  under  it,  or  that  he  has 
assumed  such  an  attitude  as  would 
be  inconsistent  with  his  taking 
such  a  position.  Id. 

8.  Ratification  of  Assignment,  by 
Creditor  —  Estoppel.  When,  at  the 
time  of  the  making  of  a  general 
assignment  for  the  benefit  of  cred- 
itors, a  contract  for  work  upon  a 
building  of  a  creditor,  theretofore 
made  between  the  assignor  and  the 


creditor,  is  partly  performed,  a 
mere  request  by  the  creditor  that 
the  assignee  complete  the  work, 
followed  by  such  completion  and 
its  acceptance,  does  not,  of  and  by 
itself,  constitute  such  a  ratification 
of  the  act  of  assignment,  by  the 
creditor,  as  will  estop  him  from 
thereafter  maintaining  an  action 
to  set  it  aside.  Id. 

4.  Ratification  of  Assignment,  by 
Creditor  —  Estoppel,  When,  how- 
ever, a  creditor  requests  the  as- 
signee under  a  general  assignment 
to  complete  a  contract  for  work 
partially  executed  by  the  assignor, 
without  the  intention  of  paying 
the  assignee  therefor,  but  with  the 
belief  that  he  can  gain  a  positive 
benefit,  by  having  the  price  of  the 
work  set  oh!  against  the  indebted- 
ness of  the  assignor  to  himself, 
under  a  prior  agreement  to  that 
effect  with  the  assignor,  he  will 
be  estopped,  by  having  so  recog- 
nized the  assignment  for  the  pur- 
pose of  gaining  an  advantage, 
from  thereafter  attacking  its  valid- 
ity, whether  he  did  or  did  not  in 
fact  receive  the  benefit  supposed. 

Id. 

5.  Extent  of  Estoppel.  The  estoppel 
arising  from  an  effectual  ratifica- 
tion, by  a  creditor,  of  a  general 
assignment  is  personal  to  the 
creditor  and  extends  to  an  indebt- 
edness of  the  assignor  transferred 
to  such  creditor  subsequent  to  the 
acts  creating  the  estoppel.         Id. 

6.  General  Assignment  —  Act*  of 
Agent  of  Assignee  —  Ratification. 
Instrumentalities  used  by  an  agent 
of  an  assignee  under  a  general 
assignment  for  the  benefit  of 
creditors,  to  the  end  of  realizing 
upon  the  assigned  estate,  even  if 
involving  an  incidental  indebted- 
ness on  the  part  of  the  assignee, 
may  be  so  adopted  and  ratified  by 
the  latter  as  to  preclude  him  from 
thereafter  successfully  disputing 
his  liability.     Smith  v.  Barnard. 

420 

7.  Completion  of  Contract  for  Benefit 
of  Assigned  Estate  —  Liability  of 
Assignee — Ratification.  If,  at  the 
time  of  the  execution  of  a  general 
assignment  for  the  benefit  of  cred- 
itors, a  contract  theretofore  made 
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with  the  assignor,  for  the  cutting 
of  timber  on  land  covered  by  the 
assignment,  is  not  completed,  and 
the  contractor  is  induced  to  con- 
tinue the  contract  by  one  who, 
at  the  time,  lacks  authority  to 
bind  or  represent  the  assignee, 
and  an  agent  of  the  assignee  sells 
the  lumber  cut  by  the  contractor, 
and  the  assignee  receives  the 
proceeds,  with  knowledge  of  the 
Tacts  or  under  circumstances 
which  make  him  chargeable  with 
knowledge,  the  assignee  will  be 
held  to  have  ratified  and  adopted 
the  previous  unauthorized  act  and 
will  be  liable  to  the  contractor 
for  the  work  so  done  by  him. 

Id. 

8.  General  Assignment  —  Wages  and 
Salaries  —  Preference.  The  pref- 
erence granted  by  the  amend- 
ment of  1886  (Chap.  283)  of  the 
General  Assignment  Act  (Laws 
of  1877,  chap.  466),  includes 
wages  and  salaries  actually  owing 
to  former  employees  of  the  as- 
signor at  the  time  of  the  execu- 
tion of  the  assignment,  and  is  not 
limited  to  the  wages  and  salaries 
of  those  in  his  employ  at  that 
time.     In  re  Scott.  588 

9.  Statute  not  Retroactive.  The 
amendment  of  18r<6  (Chap.  283) 
of  the  General  Assignment  Act 
is  not  retroactive,  and  creates  no 
preference  in  favor  of  employees 
for  wages  earned  before  its 
passage.  Id. 

10.  Promissory  Note  for  Wages. 
The  preference  granted  to  wages 
of  employees  by  the  amendment 
of  1886  (Chap.  283)  of  the 
Oaneral  Assignment  Act  is  not 
nullified  by  the  fact  that  the 
assignor  had  given  the  employee  a 
promissory  note  for  the  amount  of 
his  wages.  Id. 

See  Mortgage,  4. 


ASSOCIATIONS. 

1.  Mutual  Loan  Association  —  Re- 
fund of  Dues  on  Withdrawal  — 
Collection  of  Funds,  as  a  Condition 
Precedent.  When  the  articles  of 
association  of  a  mutual  loan  asso- 
ciation, organized  under  chapter 


122,  Laws  of  1851,  and  its  amend- 
ments, provide  that  dues  paid  in 
will  be  refunded  to  withdrawing 
members  "when  the  necessary 
funds  are  collected,"  it  will  con- 
stitute a  good  answer  to  an  action, 
as  upon  a  debt  presently  due  and 
payable,  brought  by  a  withdraw- 
ing member  to  recover  the  amount 
of  dues  paid  in  by  him,  that 
neither  at  the  time  of  his  with- 
drawal nor  subsequently  before 
the  action  was  brought,  were  there 
in  the  treasury  of  the  association 
any  funds  collected  out  of  which 
the  claim  could  be  paid.  So  Jield, 
where  no  bad  faith  was  alleged, 
and  the  association  had  not  dis- 
continued business  or  become  in- 
solvent. Engelhardt  v.  Fifth 
Ward,  etc.,  Assn.  281 

2.  Articles  of  Association.  The 
articles  of  association  of  a  mutual 
loan  association,  organized  under 
the  act  of  1851,  constitute  a  con- 
tract between  the  association  and 
its  members.  Id. 

3.  By -laics  Enacted  Subsequent  to 
Membership.  A  member  of  a 
mutual  loan  association,  organized 
under  the  act  of  1851,  is  subject 
not  only  to  regulations  existing 
when  he  became  a  member,  but  to 
such  as  may  be  enacted  from  time 
to  time  by  the  association,  within 
the  scope  of  the  power  given  it 
by  statute,  including  the  power 
to  enact  at  any  time  reasonable 
by-laws.  Id. 

4.  Bylaw  Affecting  Remedy  of  Mem- 
ber. While,  under  the  power  to 
make  reasonable  by-laws,  a  mu- 
tual loan  association  organized 
under  the  act  of  1851  cannot 
destroy  a  contract  created  between 
it  and  its  members  by  the  articles 
of  association,  to  refund  his  dues 
to  a  withdrawing  member,  it  may 
enact  a  by-law  more  or  less  affect- 
ing the  remedy  of  the  member; 
and  existing  members  will  be 
bound  thereby,  so  far,  at  least,  as 
thev  consented  to  the  exercise  of 
such  a  power  when  they  became 
members.  Id. 

5.  By-law  Regulating  Order  of  Re- 
payment of  Dues.  Where  the 
articles  of  association  of  a  mutual 
loan  association,  organized  under 
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the  act  of  1851,  provided  that  a 
withdrawing  member  should  be 
repaid  his  dues  wheu  the  neces- 
sary funds  were  collected,  and  the 
original  by-laws  empowered  the 
directors  to  make  "at  any  time" 
by-laws  which  did  not  interfere 
with  the  "  articles  of  association," 
and  declared  that  when  enacted 
"  they  are  equally  binding  upon 
all  stockholders,  as  by  them  sub- 
scribed," held,  that  a  subsequent 
by-law,  to  the  effect  that  with- 
drawing members  should  be  paid 
in  the  order  of  the  presentation  of 
their  applications,  was  a  reason- 
able regulation  and  binding  upon 
all  members  alike,  including  those 
who  had  become  members  before 
its  adoption.  Id. 

6.  Incorporated  Club —  Member  of 
Purchasing  Committee  —  Reserva- 
tion of  Personal  Benefit.  A  mem- 
ber of  an  incorporated  social  club, 
who  acts  in  its  behalf  as  a  mem- 
ber of  a  purchasing  committee, 
assumes  relations  of  a  confiden- 
tial and  fiduciary  character,  and 
cannot,  in  purchasing  property 
for  the  club,  reserve  a  benefit  to 
himself  or  to  a  firm  of  which  he 
is  a  member.  Redhead  v.  Park- 
way Dr.  Club.  471 


ATTACHMENT. 

1.  Priority.  When  two  or  more 
warrants  of  attachment  against 
the  same  defendant  are  delivered 
to  the  sheriff  of  the  same  county, 
and  he  makes  a  partial  but  insuffi- 
cient levy  under  the  one  first 
delivered  to  him  and  levies  the 
junior  warrants  upon  other  and 
separate  property,  the  levies  made 
under  the  junior  warrants  will, 
after  judgment,  inure  to  the  bene- 
fit of  the  judgment  creditor  whose 
warrant  was  first  delivered  to  the 
sheriff.  (Code  Civ.  Pro.  §§644, 
697,  1406,  1407.)  Oillig  v.  Tread- 
tccll  Co.  177 

2.  Information  by  Cable  Disjmtches. 
It  seems  that  it  is  a  very  strict  rule 
which  holds  that  information  com- 
municated to  a  plaintiff  in  this 
state  by  his  correspondent  in  a 
foreign  country  by  cable,  in  the 
ordinary  course  of  business,  of  the 
dishonor  of  bills  upon  which  suit 


is  brought,  furnishes  no  evidence 
upon  which  a  judge  can  act  in 
granting  an  attachment.  Laden- 
burg  v.  Coml.  Bank  N.  F.         202 

3.  Attack  by  Junior  Creditor.  A 
junior  attaching  creditor  should 
be  held  to  a  strict  construction  of 
his  own  procedure  when  he  seeks, 
on  technical  grounds,  to  set  aside 
a  prior  attachment  upon  an  objec- 
tion not  raised  by  the  defendant, 
in  order  to  gain  a  priority  of  lien. 

Id* 

4.  Objections  to  Attachment.  A  ju 
nior  attaching  creditor  should  not 
be  permitted  to  have  a  prior 
attachment  set  aside  upon  the 
ground  that  it  was  obtained  on  an 
affidavit  based  upon  information 
derived    from    cable    dispatches, 

_  when  it  appears  that  his  own 
attachment  is  open  to  substan- 
tially the  same  objection,  through, 
having  been  obtained  on  allega- 
tions based  upon  information, 
derived  from  letters.  Id. 

5.  Setting  aside  Transfer.  It  is  the 
gsneral  rule  that  an  equitable 
action  cannot  be  maintained  bv 
an  attaching  creditor  to  set  aside 
a  fraudulent  transfer  made  by  the 
attachment  debtor,  until  after  the 
recovery  of  judgment  and  the 
issuing  of  execution  in  the  attach- 
ment action.     Whitney  v.  Davis. 

256 

6.  Action  in  Aid  of  Attachment  — 
Non-Resident  Defendant.  The  fact 
that  an  alleged  fraudulent  trans- 
fer of  realty  in  this  state  by  a  non- 
resident debtor  to  other  non-resi- 
dents prevents  the  levy  of  an 
attachment  is  not  a  special  cir- 
cumstance as  will  authorize  the 
maintenance,  upon  general  equity 
principles,  independent  of  statu- 
tory enactments,  of  an  action  by 
an  attachment  crediter  to  set  aside 
such  transfer  and  subject  the 
realty  to  the  levy  of  an  attach- 

j  ment  as  a  condition  precedent  to 
judgment,  in  an  action  against  the 
non-resident  debtor  on  a  money 
demand.  Id. 

7.  Sheriff —  Action  in  Aid  of  Attach- 
ment—Code  Civ.  Pro.  %  655,  Sub. 
2.  The  only  authority  for  the 
maintenance,   before    final  judg- 
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merit  in  the  attachment  action,  of 
au  action  in  aid  of  an  attachment 
against  a  defendant  served  with- 
out the  state  or  by  publication,  is 
that  conferred  by  subdivision  2  of 
section,  ,655.  of  the.  Code  of  Civil 
Procedure  upon  .  the  attaching 
sheriff,  "where  the  defendant  has 
not  appeared  in  the  action  (other- 
wise than  specially),  but  has  made 
default;  °  and  such  an  action 
is,  consequently,  premature,  if 
brought  before  the  defendant  in 
the  attachment  action  is  in  default 
therein.  Id. 

8.  Invalid  Lien —  Violation  of  In- 
junction. One  cannot  be  heard  in 
a  court  of  equity  engaged  in  the 
administration  of  the  proceeds  of 
mortgaged  property,  to  assert  an 
alleged  lien  thereon  having  its 
origin  in  a  violation  of  an  injunc- 
tion and  judgment  of  the  court — 
such  as,  e.  g.,  the  lien  of  an  at- 
tachment, levied  bv  a  citizen  of 
this  slate  upon  tne  mortgaged 
property  and  lines,  in  other  states, 
of  a  telegraph  corporation  of  this 
state,  in  the  possession  of  receiv- 
ers, appointed  here  to  operate  the 
entire  lines  of  the  corporation,. by 
a  judgment,  of  which  the  attach- 
ing creditor  had  notice,  which 
vested  the  whole  property  of 
the  corporation  in  the  receivers 
and  enjoined  ail  persons  from  in- 
terfering with  them  in  the  dis- 
charge of  their  duties  F,  L.  dt  T. 
Co.  v.  B.  <fe  M.  Tel.  Co.  315 

See  Evidence,  5. 
Execution. 


ATTORNEY  AND  CLIENT. 

Insolvent  Corporation  —  Action  for 
Dissolution  —  Payment  of  Counsel. 
An  application  to  authorize  the 
receiver  of  an  insolvent  corpora- 
tion, appointed  in  a  proceeding  for 
its  dissolution,  to  pay,  as  a  pre- 
ferred claim,  out  of  the  fund  in 
his  hands,  a  reasonable  allowance 
to  counsel  employed  by  the  cor- 
poration, for  services  rendered  in 
the  defense  of  the  proceeding,  is 
properly  denied,  where  it  appears 
that,  by  reason  of  the  actual  in- 
solvency of  the  corporation, 
known  to  its  officers,  and  of  their 
attempt  to  continue  it  in  business 


by  fraudulent  means,  the  employ- 
ment of  counsel  to  resist  the  pro- 
ceeding was  unjustifiable,  al- 
though the  counsel  may  have 
acted  in  good  faith  and  stopped 
the  defense  on  discovering  that 
the  corporation  was  insolvent. 
People  v.  Ooml,  Alliance  L.  Ins. 
Co.  568 

BALLOT. 
See  Elections,  1,  5. 


BANKING. 

1.  Cliecks — Agency  of  Collecting 
Bank.  A  bank  receiving  for  col- 
lection a  check  sent  by  another 
bank  which  holds  it  only  for  col- 
lection, is  the  agent  of  the  latter, 
and  not  of  the  payee.  Castle  v. 
Corn  Exchange  Bank.  122 

2.  Promissory  Note  —  Notice  of  Con- 
ditional Indorsement.  If  a  director 
of  a  bank,  while  acting  as  the 
agent  of  the  bank,  procures  an 
indorsement  upon  a  promissory 
note  upon  the  understanding  that 
an  additional  indorsement  shall  be 
obtained,  which  is  not  done,  the 
bank,  on  taking  the  note,  is  charge- 
able with  notice  of  the  condition 
and  its  non- performance,  available 
to  the  indorser  as  a  defense  to  an 
action  on  the  note  by  the  bank. 
Twenty-sixth  Ward  Bank  v.  Stearns. 

515 

See  Conversion,  1,  3. 

Bills,  Notes  and  Checks,  6-9. 


BENEFICIARY. 
See  Will,  4. 

BILL  OF  PARTICULARS. 
See  Pleading,  1. 

BILLS,   NOTES  AND  CHECKS. 

1.  Banks  —  Notice  of  Conditional 
Indorsement.  If  a  director  of  a 
bank,  while  acting  as  the  agent  of 
the  bank,  procures  an  indorsement 
u;>du  a  promissory  note  upon  the 
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understanding  that  an  additional 
indorsement  shall  be  obtained, 
which  is  not  done,  the  bank,  on 
taking  the  note,  is  chargeable 
with  notice  of  the  condition  and 
its  non-performance,  available  to 
the  indorser  as  a  defense  to  an 
action  on  the  note  of  the  bank. 
Twenty-sixth  Ward  Bank  v.  Stearns. 

515 

2.  Negotiable  Instrument  —  Failure 
of  Purchaser  to  Inquire  as  to  Valid- 
ity. One  who  purchases  a  nego- 
tiable instrument  under  circum- 
stances that  throw  upon  him  the 
duty  of  making  inquiry  as  to  its 
validity,  assumes  no  greater  risk 
by  his  failure  to  inquire  than  the 
burden  of  proving  that  the  facts 
which  he  could  have  discovered, 
had  he  inquired,  would  have  pro- 
tected him.  Hanover  Nat.  Bank 
v.  Am.  D.  &  Tr.  Go.  612 

8.  Holder  for  Value.  The  holder 
for  value,  before  maturity  and 
without  notice  of  any  fact  affect- 
ing their  validity,  of  notes  taken 
as  collateral  security,  for  which 
other  notes  are  substituted,  is  a 
holder  for  value  of  the  substituted 
notes.  Am.  Exchange  Nat.  Bank 
v.  N.  T.  B.  &  P.  Go.  698 

4.  Negotiable  Paper  —  Defect  in  Title. 
Where  it  is  sought  to  defeat  the 
right  of  the  holder  of  negotiable 
paper  before  maturity  to  recover 
against  the  maker,  it  is  essential 
that  actual  notice  be  proved  of 
the  defect  in  title,  or  that  circum- 
stances be  shown  evidencing  bad 
faith  in  the  holder  and  creating 
reasonable  grounds  for  suspecting 
his  conduct  in  the  transaction.   Id. 

5.  Dealing  with  Note  Broker.  The 
mere  fact  that  the  holder  for  value 
of  a  promissory  note  made  by  a 
third  party  receives  it  from  a  per- 
son engaged  in  the  note-brokerage 
business,  as  collateral  security  for 
a  1  >an  to  such  broker,  is  not  suffi- 
cient to  r.iise  a  doubt  as  tc  the  au- 
thority of  the  broker  to  so  deal 
with  the  note.  Id. 

6.  Banks —  Good  Faith  of  Customer. 
A  bank  has  a  right  to  assume,  as 
to  notes  offered  to  it,  whether  for 
discount  or  as  collateral  security, 
by  a  customer  who  has  an  account 


with  it  and  who  is  in  the  habit  of 
borrowing  money  from  it,  that  the 
customer  is  acting  in  £ood  faith 
and  within  his  lawful  rights;  and 
the  fact  that  the  customer  is  en- 
gaged in  the  business  of  note- 
brokerage  is  not  enough  to  deprive 
the  bank  of  the  right  to  indulge 
in  such  assumption.  //. 

7.  Diversion  of  Note  —  Burden  on 
Hoider.  When  in  an  action  against 
the  maker  of  a  promissory  note, 
he  shows  that  the  note  has  been 
wrongfully  diverted  from  the  pur- 
pose for  which  it  was  given,  it 
is  incumbent  upon  the  plaintiff, 
who  has  shown  himself  to  be  a 
holder  for  value,  to  re-establish  his 
positiou  as  a  bona  fide  holder  by 
proof  that  he  took  the  note  in  good 
faith  and  without  knowledge  of 
such  diversion.  Id. 

8.  Diversion  of  Note—  Good  Faith  of 
Holder —  Evidence.  When,  in  such 
an  action,  after  the  plaintiff  has 
made  proof  of  the  note  and  of  the 
amount  due  upon  it,  the  direct  tes- 
timony of  the  only  witness  called 
by  the  defendant  establishes  a 
wrongful  diversion  of  the  note  by 
the  witness,  but  fails  to  show 
knowledge  thereof  by  the  plaintiff, 
who  is  a  holder  for  value,  and  the 
latter,  upon  cross-examination  of 
the  witness,  proves  that  he  had  no 
notice  of  its  unlawful  diversion 
and  that  there  was  nothing  ill 
the  circumstances  attending  the 
receipt  of  the  note  to  charge  him 
with  such  notice,  and  there  is  noth- 
ing in  the  relations  of  the  plaintiff 
and  the  witness  which  imposed  any 
duty  of  inquiry  upon  the  plaintiff 
or  which  renders  the  evidence  of 
the  witness  of  doubtful  value,  the 
plaintiff  is  not  required  to  furnish 
additional  evidence  of  his  lack  of 
notice  to  entitle  him  to  a  verdict 
by  direction  of  the  court.  Id. 

9.  Relation  between  Customer  and 
Bank.  The  relation  of  a  cus- 
tomer to  his  bank  is  not  of  such  a 
kind  as  to  render  of  doubtful 
value,  on  the  score  of  interest, 
evidence  of  the  customer,  on 
cross-examination  by  the  bank  in 
an  action  by  it  against  the  maker, 
of  the  bank's  lack  of  notice  in 
taking,  as  collateral  security  for  a 
loan  to  the  witness,  a  note  'which 
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had  been  delivered  to  him,  as 
the  maker's  agent,  for  sale  or 
discount  and  which  he  had 
diverted  from  the  purpose  of  its 
delivery — even  assuming  that  the 
customer  became  the  bank's 
witness.  Id. 

See  Conversion,  1-3, 


BOARD  OP  SUPERVISORS. 
See  Constitutional  Law,  1,  2. 

BONA  FIDE  HOLDER. 

See  Bills,  Notes  and  Checks,  8. 
Corporations,  32. 

BONA  FIDE  PURCHASER, 

See  Personal  Property. 
Warehouseman,  1. 

BONDHOLDERS. 
See  Corporations,  18,  19. 

BOOKS  OF  ACCOUNT. 
See  Warehouseman,  4. 

BREACH  OF  TRUST. 
See  Master  and  Servant,  6. 

BRIDGE  COMPANIES. 

See  Corporations,  28. 
Statutes,  12,  14-17. 


BROKERS. 

See  Bills,  Notes  and  Checks,  5. 
Corporations,  83,  34. 
Partnership. 


BROOKLYN  (CITY  OF). 

Payment  of  Claims  — Duty  of  Comp- 
troller. It  is  not  the  intention  of 
the  provision  of  the  charter  of  the 
city  of  Brooklyn  (Chap.  583,  Laws 


of  1888,  tit.  5,  §  2)  requiring  the 
comptroller  to  approve  claims 
against  the  city,  to  give  him  any 
judicial  power  in  regard  to  a 
claim  where,  by  the  terms  of  a 
valid  contract  under  which  it 
arose,  the  action  of  the  city's 
engineer  and  commissioner  of 
works  is  made  final  and  con- 
clusive ;  and  when  such  action 
has  been  had  and  has  not  been 
attacked  by  the'  city  or  fraud 
charged,  the  duty  of  the  comp- 
troller in  approving  the  claim 
accordingly  and  issuing  a  warrant 
for  its  payment  is  merely  minis- 
terial and  its  performance  will  be 
compelled  by  peremptory  man- 
damus.    In  re  Freel.  165 


BUFFALO  (CITY  OF). 

Assessment  for  Local  Improvement  — 
City  of  Buffalo  —  Park  Paring  — 
Connecting  Streets.  An  assess- 
ment for  paving  a  part  of  the 
park,  under  contract  from  the 
park  department,  in  the  city  of 
Buffalo,  where  the  park  depart- 
ment has  exclusive  power  to  pave 
roads  and  places  in  the  park,  while 
the  common  council  is  in  charge 
of  streets  outside  the  park,  is  not 
invalidated  by  the  fact  that  it  in- 
cludes work  upon  streets  outside 
the  park  necessary  to  complete 
the  paving  in  the  park  and  to  fur- 
nish it  with  proper  drainage,  and 
to  make  the  connecting  streets  and 
approaches  safe  for  travelers.  Kit- 
tingery.  City  of  Buffalo,  832 


BUILDING  CONTRACT. 
See  Contract,  2,  6-8. 

BUILDING  RESTRICTION. 
See  Covenants,  1,  2. 

BURDEN  OF  PROOF. 
See  Bills,  Notes  and  Checks,  7. 

BURGLARY. 
See  Crimes,  4. 
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BY-LAWS. 

See  Associations,  3-5. 
Corporations,  23. 


CABLE  DISPATCHES. 
See  Attachment,  2,  4. 

CANCELLATION. 
See  Mortgage,  6. 

CANDIDATE, 
See  Elections,  1,  3. 

CAPITAL. 
See  Tax,  4,  5. 

CAUSE  OP  ACTION. 

See  Attachment,  6-8. 
Covenants,  1. 
Equity,  8. 
Highways,  1. 
Husband  and  Wife. 
Insurance,  5. 
Mechanic's  Lien,  2. 

CERTIFICATE. 
See  Courts,  1. 


CERTIFICATE    OF    INCORPO- 
RATION. 

See  Corporations,  16. 


CERTIORARI. 
See  Tax,  5. 

CHARGE  TO  JURY. 

See  Forgery. 

Criminal  Trial. 

CHECKS. 
See  Bills,  Notes  and  Checks. 


CIVIL  SERVICE. 

1.  Constitution  of  1894  —  Veterans. 
Section  9  of  article  5  of  the  Con- 
stitution    of    1894— which    pre- 
scribes that  appointments  and  pro- 
motions in  the  civil  service  of  the 
state  and  of  all  the  civil  divisions 
thereof  shall   bs  made  according 
to  merit  and  fitness,  to  be  ascer- 
tained, so  far  as  practicable,  by 
examinations,    which,    so  far    as 
practicable,  shall  be  competitive; 
with  the  proviso   that  honorably 
discharged  soldiers  and  sailors  of 
the  late  civil  war  shall  be  entitled 
to  preference  in  appointment  or 
promotion,  without  regard  to  their 
standing  on  any  list  from  which 
such    appointment  or  promotion 
may  be  made— gives  no  prefer- 
ence to  veterans  of  the  civil  war 
over  other  citizens  of  the  state  in 
examinations,    whether   competi- 
tive or  non-competitive;   but  its 
meaning  is  that  when,  as  a  result 
of  examinations,  a  list  is  made  up, 
consisting  of  those  whose  merit 
and  fitness  have  been  duly  ascer- 
tained, then  the  veteran  is  entitled 
to  preference,  without  regard  to 
his  standing  on  the  list.     In  re 
Keymer.  .  219 

2.  Veterans— C  Imp.  344  of  1895. 
The  provisions  of  chapter  344, 
Laws  of  1895,  to  the  effect  that  as 
to  honorably  discharged  soldiers 
and  sailors  of  the  late  civil  war, 
competitive  examinations  for  ap- 
pointment in  the  civil  service  shall 
not  be  deemed  practicable  or 
necessary  in  cases  where  the  com- 
pensation or  other  emolumuent  of 
the  office  does  not  exceed  four 
dollars  per  day,  are  in  conflict 
with  section  9  of  article  5  of  the 
Constitution  of  1894,  and  conse- 
quently void.  id. 

3.  The  Civil  Sertice  Act.  The  Civil 
Service  Act  (Chap.  354,  Laws  of 
1883,  as  amended  by  chap.  681, 
Laws  of  1894)  constitutes  a  gen- 
eral system  of  statute  law  appli- 
cable to  appointments  and  promo- 
tions in  every  department  of  the 
civil  service,  of  the  state  with  such 
exceptions  only  as  are  specified 
in  the  statute  itself.  People  ex 
rel.  v.  Roberts.  360 

4.  Constitution  of  1894 — Department 
of  Public  Works.  The  effect  of  the 
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provision  of  the  Constitution  of 
1894  (Art.  5,§  9)  that  "appoint- 
ments and  promotions  in  the  civil 
service  of  the  state  *  *  *  shall 
be  made  according  to  merit  and 
fitness,  to  be  ascertained,  so  far 
as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall 
be  competitive,"  is  to  subject  to 
the  operation  of  the  Civil  Service 
Act  appointments  in  the  depart- 
ment of  public  works  of  the  state 
of  persons  to  be  employed  in  the 
care  and  management  of  the 
canals,  notwithstanding  the  consti- 
tutional provisions  (Art.  5,  §  3) 
vesting  the  power  of  appointment 
and  removal  of  such  persons 
in  the  superintendent  of  public 
works.  Id. 

5.  Constitution  of  1894  —  Super- 
intendent  of  Public  Works.  The 
decision  in  People  ex  rel.  KiUeen 
v.  Angle  (109  X.  Y.  564),  to  the 
effect  that  the  legislature,  could 
not  restrict  or  qualify  the  power 
of  appointment  and  removal  vested 
by  the  Constitution  in  the  superin- 
tendent of  public  works,  and,  con- 
sequently, that  the  Civil  Service 
Act  did  not  apply  to  the  exercise 
of  that  power,  lias  been  super- 
seded by  the  civil  service  section 
of  the  Constitution  of  1894.     Id. 

6.  Constitution  of  1894.  The  civil 
service  section  of  the  Constitution 
of  1894  is  not  rendered  non-self- 
executing  by  the  provision  therein 
that  "  laws  shall  be  made  to  pro- 
vide for  the  enforcement  of  this 

, section; "  but  the  effect  of  the  sec- 
'tion,  in  connection  with  the  con- 
stitutional provision  (Art.  1,  §  16), 
that  "  such  acts  of  the  legislature 
of  this  state  as  are  now  in  force, 
shall  be  and  continue  the  law  of 
this  state,  subject  to  such  altera- 
tions as  the  legislature  shall  make 
concerning  the  same,"  is  to  bring 
all  positions  in  the  civil  service, 
not  excepted  by  the  statute,  within 
the  operation  of  the  Civil  Service 
Act  of  1883  and  its  amendments 
without  re-enactment.  Id. 

7.  Department  of  Public  Works  — 
Civil  Service  Commission  —  Pay- 
ment of  Salary  by  Comptroller. 
When  a  position  in  the  depart- 
ment of  public  works  of  the  state 
has  been  classified    by  the  civil 

98 


service  commission,  in  pursuance 
of  the  Civil  Service  Act,  as  one 
subject  to  competitive  examina- 
tion, a  person  appointed  to  such 
position  by  the  superintendent  of 
public  works  subsequent  to  the 
taking  effect  of  the  civil  service 
section  of  the  Constitution  of  1894 
and  to  such  classification,  is  not 
entitled  to  a  mandamus  to  compel 
the  state  comptroller  to  pay  him 
the  salary  attached  to  such  posi- 
tion, in  the  absence  of  a  certifi- 
cate from  the  civil  service  com- 
mission that  he  had  been  duly 
appointed  pursuant  to  the  Civil 
Service  Act.  Id. 

CLAIMS. 
See  Brooklyn  (City  op). 


CODE  OF  CIVIL  PROCEDURE. 

1.  §14.— Contempt  of  Court  — False 
Verified  Answer.  The  interposi- 
tion, by  a  party  to  an  action,  of 
a  false  verified  answer,  is  not  a 
"  deceit  or  abuse  of  a  mandate  or 
proceeding  of  the  court,"  within 
the  meaning  of  subdivision  2  of 
section  14  of  the  Code  of  Civil 
Procedure,  and,  therefore,  is  not 
punishable  as  a  contempt. 
JFromme  v.  Gray.  695 

2.  §  882—  Statute  of  Limitations  — 
Special  Proceeding.  Subdivisions 
2  and  ^  of  section  382  of  the  Code 
of  Civil  Procedure,  which  impose 
the  six  years'  limitation  upon 
"  an  action  to  recover  upon  a  lia- 
bility created  by  statute,"  and 
upon  "an  action  to  recover  dam- 
ages for  an  injury  to  property,", 
may  be  read  as  including  a  special 
proceeding  as  well  as  an  action  to 
recover  upon  a  claim  as  therein 
stated,  In  re  Clark  v.  Water 
Comrs.  A.  1. 

3.  Idem  —  Eminent  Domain  —  Lia- 
bility for  Compensation — Statute 
of  Limitations.  The  liability  to 
pay  for  private  property  taken 
tor  a  public  use  is  a  liability  cre- 
ated by  the  Constitution,  and  is 
not  created  by  a  statute  which 
empowers  a  municipality  to  take 
land  and  provides  the  procedure 
by  which  compensation  is  to  be 


778 


INDEX. 


obtained  ;  hence,  a  proceeding  by 
a  landowner  to  obtain  compensa- 
tion through  the  procedure  pro- 
vided by  such  statute  is  not  a 
proceeding  ' '  to  recover  upon  a 
liability  created  by  statute,"  and 
is  not  within  the  six  years'  limita- 
tion imposed  by  subdivision  2  of 
section  382  of  the  Code  of  Civil 
Procedure.  Id. 

4.  Idem  —  Eminent  Domain  —  Com- 
pensation —  Statute  of  Limitations. 
A  proceeding  by  an  owner  of  land 
taken  for  a  public  use,  to  obtain 
compensation  for  the  land  taken 
and  for  the  resulting  depreciation 
in  his  remaining  property,through 
the  procedure  provided  bv  the 
statute  authorizing  the  taking,  is 
not  a  proceeding  "  to  recover  dam- 
ages for  an  injury  to  property," 
and  hence  it  is  not  within  the  six 
years'  limitation  imposed  by  sub- 
division 3  of  section  382  of  the 
Code  of  Civil  Procedure.  Id. 

5.  Idem — Village  of  Amsterdam  — 
Ixtnd  Taken  for  Water  Supply  — 
Compensation  —  Statute  of  Limita- 
tions. The  six  years'  limitation 
imposed  by  subdivisions  2  and  3 
of  section  382  of  the  Code  of  Civil 
Procedure  does  not  apply  to  a 
proceeding  by  an  owner  of  land, 
taken  and  appropriated  by  the 
village  of  Amsterdam  for  the  pur- 
pose of  obtaining  a  water  supply, 
under  chapter  101,  Laws  of  1881, 
as  amended  by  chapter  197,  Laws 
of  1882,  to  obtain  compensation, 
through  the  appointment  of  com- 
missioners of  appraisal,  as  pro- 
vided by  those  acts,  where  the 
village  authorities  failed  to  apply 
for  the  appointment  of  such  com- 
missioners before  taking  the  land. 

Id. 

6.  §401  —  Statute  of  Limitations  — 
Suspension  —  Absence  from  State  — 
Residence.  To  effect  a  suspension 
of  the  Statute  of  Limitations, 
under  the  provision  that  "if, 
after  a  cause  of  action  has  accrued 
against  the  person,  he  departs 
from  and  resides  without  the  state 
and  remains  continuously  absent 
therefrom  for  the  space  of  one 
year  or  more,  *  *  *  the  time 
of  his  absence  *  *  *  is  not 
a  part  of  the  time  limited  for 
the  commencement  of  the  action  " 


(§  401,  Code  Civ.  Pro.  as  amended 
by  chap.  498,  Laws  of  1888),  there 
must  be  proof  of  a  residence  with- 
out the  state,  in  conjunction  with 
the  other  prescribed  conditions; 
and  that  fact  is  not  established  by 
mere  proof  of  absence  from  the 
state  for  more  than  one  year. 
Hart  v.  Kip.  306 

7.  §  644,  etc.— Attachment  — Prior- 
ity. When  two  or  more  warrants 
of  attachment  against  the  same  de- 
fendant are  delivered  to  the  sheriff 
of  the  same  county,  and  he  makes 
a  partial  but  insufficient  levy 
under  the  one  first  delivered  to 
him  and  levies  the  junior  warrants 
upon  other  and  separate  property, 
the  levies  made  under  the  junior 
warrants  will,  after  judgment, 
inure  to  the  benefit  of  the  judg- 
ment creditor  whose  warrant  was 
first  delivered  to  the  sheriff.  (Code 
Civ.  Pro.  §§  644,  697.  1406,  1407.) 
QiUig  v.  TreadweU  Co.  177 

8.  S655  —  Sheriff—  Action  in  Aid  of 
Attachment.  The  only  authority 
for  the  maintenance,  before  final 
judgment  in  the  attachment  ac- 
tion, of  an  action  in  aid  of  an 
attachment  against  a  defendant 
served  without  the  state  or  by 
publication,  is  that  conferred  by 
subdivision  2  of  section  655  of  the 
Code  of  Civil  Procedure  upon  the 
attaching  sheriff,  "where  the  de- 
fendant has  not.  appeared  in  the 
action  (otherwise  than  specially), 
but  has  made  default; "  and  such 
an  action  is,  consequently,  pre- 
mature, if  brought  before'the  de- 
fendant in  the  attachment  action 
is  in  default  therein.  Whitney  v. 
Dads.  256 

§  697  —  See  par.  7,  this  title. 

9.  §  834  —  Evidence—  Professional 
Com  m  it  nications  —  Waiter  of  Pri c- 
ilege.  When  a  party  who  has 
been  attended  by  two  physicians 
in  their  professional  capacity  at 
the  same  examination  or  consulta- 
tion, both  holding  professional  re- 
lations to  him,  calls  one  of  them 
as  a  witness  in  his  own  behalf  in 
an  action  in  which  the  party's 
condition  as  it  appeared  at  such 
consultation  is  the  important  ques- 
tion, to  prove  what  took  place,  or 
what  the  witness  then  learned,  he 
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thereby  waives  the  privilege  con- 
ferred by  section  834  of  the  Code 
of  Civil  Procedure,  and  loses  his 
right  to  object  to  the  testimony  of 
the  other  physician,  if  called  by 
the  opposite  party  to  testify  as  to 
the  same  transaction.  Morris  v. 
N.  Y.,  0.  &  W.  B.  Co.  88 

10.  §  1011,  etc.  —  Ejectment  —  New 
Trial— Stipulation  to  Refer.  When 
a  party  defeated  in  an  ejectment 
actiou  avails  himself  of  the  priv- 
ilege of  the  statute  (Code  Civ.  Pro. 
§  1525)  to  have  a  new  trial,  a  pre- 
vious stipulation  for  trial  before  a 
referee  holds  good ;  and,  in  the 
absence  of  a  stipulation  providing 
otherwise,  the  court  must  appoint 
another  referee  for  the  new  trial. 
(Code  Civ.  Pro.  §  1011 .)  Brown  v. 
Boot  Mnfg.  Co.  294 

§  1406  — See  par.  7,  this  title. 
§  1407  — See  par.  7,  this  title. 
§  1525  — See  par.  10,  this  title. 

11.  §  1587  —  Partition —  Voiding  an 
Apparent  Devise.  A.  motion  to 
amend  the  complaint  in  an  action 
of  partition,  brought  by  an  heir 
at  law  of  a  testator  against  a  dev- 
isee in  possession  and  sought  to 
be  maintained  under  section  1537 
of  the  Cade  of  Civil  Procedure,  by 
adding  an  averment  that  the  dev- 
isee caused  the  death  of  the  tes- 
tator bv  poison  or  other  means,  is 

Sroperly  denied,  as  such  averment 
oes  not  show,  or  tend  to  show, 
the  fact  required  by  that  section 
to  be  alleged  and  established, 
namely.  ' '  that  the  apparent  devise 
fevoid."    Ellersonv.Westcott.   149 

12.  §  2895  —  Conversion  —  Justice's 
Court.  One  who,  in  a  written  as- 
signment of  wages  due  or  to  be- 
come due  him,  covenants  that  if 
he  collects  them  he  will  receive 
the  same  "solely  as  the  servant 
of,"  anil  will  deliver  them  to,  the 
assignee,  is  guilty  of  conversion 
and  liable  to  an  action  therefor 
within  subdivision  2  of  section 
2895  of  the  Code  of  Civil  Procedure 
relating  to  Justices'  Courts,  if  he 
does  collect  the  wages  by  receiv- 
ing money  or  a  check,  and,  upon 
demand,  fails  to  pay  over  to  his 
assignee.      Farretiy  v.   Hubbard. 

592 


13.  §3026  —  BodyExecvtion  —  False 
Imprisonment.  Where  the  assignee 
obtains  a  judgment  in  such  action 
for  conversion  against  the  as- 
signor, and  issues  a  body  execu 
tion  under  which  the  latter  is 
imprisoned,  such  execution  is 
properly  issued  under  section  8026 
of  the  Code  of  Civil  Procedure, 
and  is  available  as  a  defense  to  a 
subsequent  action  by  the  assignor 
to  recover  damages  for  false  im- 
prisonment. s  Id. 

14.  §  3070  —  Appeal  from  Justice's 
Court— New  Trial— Costs.  Where 
the  right  to  costs  on  an  appeal 
from  a  Justice's  Court  to  the 
County  Court,  in  which  a  new 
trial  was  had,  was  governed  by 
section  8070  of  the  Code  of  Civil 
Procedure  as  it  existed  from  the 
amendment  of  1885  to  that  of  1895, 
held,  that  the  section,  as  amende  1 
in  1885,  was  to  be  construed  as 
meaning  that  where  neither  party 
made  an  offer  of  judgment  as 
therein  provided,  the  party  who 
recovered  in  the  appellate  court 
was  entitled  to  costs,  irrespective 
of  the  amount  of  his  recovery 
there.     Pierano  v.  Merritt.       289 

15.  §  8240 —  Condemnation  Proceed- 
ings —  Costs  —  Extra  Allowance. 
The  right  to  costs,  in  condemna- 
tion proceedings  taken  under 
a  special  statute,  containing  no 
provision  for  costs  or  allowances, 
is  governed  by  the  general  statute 
as  to  costs  in  special  proceedings 
(§8240,  Code  Civ.  Pro.),  which 
gives  only  the  specific  costs  al- 
lowed for  similar  services  in  an 
action,  and  does  not  authorize  any 
additional  allowance.  In  re  City 
of  Brooklyn.  107 

16.  §  8372  —  Condemnation  Proceed- 
ings —  Costs  —  Extra  Allowance. 
The  authoritv  given  bv  section 
3372  of  the  Code  of  Civil  Proced- 
ure to  grant  an  extra  allowance  to 
a  defendant  in  condemnation  pro- 
ceedings relates  to  proceedings 
taken  under  the  general  law  em- 
bodied in  chapter  23  of  the  Code, 
and  does  not  extend  to  proceed- 
ings taken  under  a  subsequent 
special  statute  (such  as  chapter 
481,  Laws  of  1892,  authorizing  the 
city  of  Brooklyn  to  acquire  the 
property  of  the  Long  Island  Water 
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Supply  Company),  enacted  to  | 
cover  a  case  not  within  the  gen- 
eral law,  and  which  prescribes  an 
independent  and  materially  differ- 
ent procedure  and  makes  no  pro- 
vision for  costs  or  allowances.    Id. 

See  Appeal,  6,  7. 
Reference. 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 

1 .  §  528  —  Murder — Review  by  Court 
of  Appeals.  Section  528  of  the 
Code  of  Criminal  Procedure,  which 
provides  that,  where  the  judg- 
ment is  of  death,  the  Court  of 
Appeals  may  order  a  new  trial  if 
it  is  satisfied  that  justice  requires 
it,  whether  an  exception  shall 
have  been  taken  or  not,  was  not 
intended  to  confer  upon  the  court 
the  right  to  disregard  any  valid 
exception  taken  by  a  defendant, 
or  to  abridge  any  right  he  formerly 
possessed  in  reviewing  the  rulings 
of  a  trial  court;  but  its  purpose 
was    to    throw    additional    safe- 

fuards    around    the    defendant. 
'eople  v.  Corey.  476 

2.  §  542  -^  Criminal  Appeal  —  New 
Trial.  While  even  in  criminal 
cases  a  new  trial  will  not  be 
granted  by  an  appellate  court  on 
account  of  errors  not  affecting  a 
substantial  right  of  the  defendant 
(Code  Crim.  Pro.  §  542),  the  statute 
in  no  way  impairs  or  affects  the 
rule  that  the  rejection  of  compe- 
tent and  material  evidence,  or  the 
reception  of  incompetent  and  im- 
proper evidence,  which  is  harmful 
to  a  defendant  and  excepted  to, 
presents  an  error  requiring  rever- 
sal, even  if  the  appellate  court 
would,  with  the  rejected  evidence 
before  it,  or  with  the  improper 
evidence  excluded,  still  come  to 
the  same  conclusion  reached  by 
the  jury.  Id. 

CODE  (PENAL). 

See  Penal  Code. 


COLLATERAL     INHERITANCE 
TAX. 

See  Transfer  Tax. 


COMBINATIONS  IN  TRADE. 
See  Corporations,  11, 12. 


COMITY. 
See  Corporations,  8,  10. 

COMMISSIONS. 
See  Partnership. 


COMPARISON  OF  HANDWRIT- 
INGS. 

See  Evidence,  10. 


COMPETITION. 
See  Corporations,  12, 

COMPTROLLER  (CITY). 
See  Brooklyn  (City  of). 

COMPTROLLER  (STATE). 
See  Tax,  5. 


CONDEMNATION  PROCEED- 
INGS. 

See  Eminent  Domain,  2-4. 

Limitations  (Statute  or),  3. 


CONSIDERATION. 

See  Contract,  1,  2. 

Specific  Performance,  2,  3. 


CONSPIRACY. 

Evidence.  In  an  acticn  brought  to 
recover  the  value  of  unpaid-for 
printing  paper,  claimed  to  have 
been  obtained  from  the  plaintiff 
under  the  form  of  a  sale  to  a  pub- 
lishing company,  through  a  con- 
spiracy between  the  manager  of  a 
printing  company  and  the  man- 
ager of  the  publishing  company 
for  the  purpose  of  subjecting  it 
to  an  execution  on  a  debt  owing 
by  the  publishing   company   to 
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the  printing  company,  held,  that 
the  evidence  failed  to  warrant  the 
submission  to  the  .jury  of  the  lia- 
bility of  the  printing  company  as 
to  certain  deliveries  of  paper. 
Clark  v.  Exchange  Printing  Co.  721 


CONSTITUTION. 
See  Constitutional  Law. 

CONSTITUTIONAL  LAW. 

1.  Constitution  of  1884  —  Division  of 
County  into  Assembly  Districts. 
The  intention  of  section  5  of 
article  3  of  the  Constitution  of 
1894,  providing  for  the  division, 
by  the  board  of  supervisors,  of  a 
county  entitled  to  more  than  one 
member  of  assembly  into  assembly 
districts  as  nearly  equal  in  num- 
ber of  inhabitants  as  may  be,  is  to 
permit  the  exercise  of  a  reason- 
able and  honest  discretion  on  the 
part  of  the  supervisors  in  carrying 
out  the  provision  which  requires 
towns  which,  from  their  location, 
may  be  included  in  either  of  two 
districts  to  be  so  placed  as  to 
make  such  districts  most  nearly 
equal  in  number  of  inhabitants  ; 
subject,  however,  to  the  man- 
datory provision  that  no  assembly 
district  shall  contain  a  greater 
excess  in  population  over  an 
adjoining  district  in  the  same 
senate  district  than  the  population 
of  a  town  therein  adjoining  such 
assembly  district,  and  regard 
being  had  to  the  provision  that 
the  districts  shall  be  of  convenient 
and  contiguous  territory,  in  as 
compact  form  as  practicable.  In 
re  Smith  v.  Bd.  Suprs.  St.  L.  Co. 

187 

2.  Discretion  of  Supervisors.  Under 
the  provisions  of  section  5  of 
article  3  of  the  Constitution  of 
1894,  a  board  of  supervisors,  in 
dividing  a  county  into  assembly 
districts,  is  vested*  with  discretion 
to  determine  whether  the  location 
of  a  town  is  .such  as  to  justify 
placing  it  in  a  district  that  will 
more  nearly  secure  numerical 
equality,  or  whether  the  demands 
of  convenience,  contiguity  and 
compactness  require  a  reasonable  j 
departure  from  an  equal  division  | 


of  the  number  of  inhabitants  be- 
tween two  districts;  and  each 
case  of  the  exercise  of  such  dis- 
cretion must  rest  on  its  peculiar 
facts.  Id. 

3.  The  Civil  Service  —  Veterans.  Sec- 
tion 9  of  article  5  of  the  Constitu- 
tion of  1894 — which  prescribes 
that  appointments  and  promotions , 
in  the  civil  service  of  the  state  and 
of  all  the  civil  divisions  thereof 
shall  be  made  according  to  merit 
and  fitness,  to  be  ascertained,  so  far 
as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall 
be  competitive;  with  the  proviso 
that  honorably  discharged  soldiers 
and  sailors  of  the  late  civil  war 
shall  be  entitled  to  preference  in 
appointment  and  promotion,  with- 
out regard  to  their  standing  on. 
any  list  from  which  such  appoint- 
ment or  promotion  may  be  made 
—  gives  no  preference  to  veterans 
of  the  civil  war  over  other  citizens 
of  the  state  in  examinations, 
whether  competitive  or  non-com- 
petitive; but  its  meaning  is  that 
when,  as  a  result  of  examinations, 
a  list  is  made  up,  consisting  of 
those  whose  merit  and  fitness  have 
been  duly  ascertained,  then  the 
veteran  is  entitled  to  preference, 
without  regard  to  his  standing  on 
the  list,    in  re  Keymer.  219 

4.  Veteran*  — Chap.  844  of  1895. 
The  provisions  of  chapter  344, 
Laws  of  1895,  to  the  effect  that  as 
to  honorably  discharged  soldiers 
and  sailors  of  the  late  civil  war,- 
competitive  examinations  for  ap- 
pointment in  the  civil  service  shall 
not  be  deemed  practicable  or  nec- 
essary in  cases  where  the  compen- 
sation or  other  emolument  of  the 
office  does  not  exceed  four  dollars 
per  day,  are  in  conflict  with 
section  9  of  article  5  of  the  Consti- 
tution of  1894,  and  consequently 
void.  Id. 

5.  The  Civil  Service  Act  —  Constitu- 
tion of  1894  —  Department  of  Pub- 
lic itforks.  The  effect  of  the  pro- 
vision of  the  Constitution  of  1894 
(Art.  5,  §  9)  that  "appointments 
and  promotions  in  the  civil  service 
of  the  state  *  *  *  shall  be 
made  according  to  merit  and  fit- 
ness, to  be  ascertained,  so  far  as 
practicable,      by     examinations, 
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which,  so  far  as  practicable,  shall 
be  competitive,"  is  to  subject  to 
the  operation  of  the  Civil  Service 
Act  appointments  in  the  depart- 
ment of  public  works  of  the  state 
of  persons  to  be  employed  in 
the  care  and  management  of  the 
canals,  notwithstanding  the  con- 
stitutional provisions  (Art.  5,  §  3) 
vesting  the  power  of  appointment 
and  removal  of  such  persons  in  the 
superintendent  of  public  works. 
People  ex  rel.  v.  Roberts.  860 

6.  The  Civil  Service  Act — Constitu- 
tion of  1894  —  Superintendent  of 
Public  Works.  The  decision  in 
People  ex  rel.  Killeen  v.  Angle  (109 
N.  Y.  564),  to  the  effect  that  the 
legislature  could  not  restrict  or 
qualify  the  power  of  appoint- 
ment and  removal  vested  by  the 
Constitution  in  tfce  superintendent 
of  public  works,  and,  conse- 
quently, that  the  Civil  Service 
Act  did  not  apply  to  the  exercise 
of  that  power,  has  been  super- 
seded by  the  civil  service  section 
of  the  Constitution  of  1894.      Id. 

7.  T lie  Civil  Service  Act — Constitu- 
tion of  1894  The  civil  service 
section  of  the  Constitution  of  1894 
is  not  rendered  non -self -executing 
by  the  provision  therein  that 
'Maws  shall  be  made  to  provide 
for  the  enforcement  of  this  sec- 
tion;" but  the  effect  of  the  section, 
in  connection  with  the  constitu- 
tional provision  (Art.  1,  §  16),  that 
"such  acts  of  the  legislature  of 
this  state  as  are  now  in  force,  shall 
be  and  continue  the  law  of  this 
state,  subject  to  such  alterations 
as  the  legislature  shall  make  con- 
cerning the  same,"  is  to  bring  all 
positions  in  the  civil  service,  not 
excepted  by  the  statute,  within 
the  operation  of  the  Civil  Service 
Act  of  1883,  and  its  amendments 
without  re-enactment.  Id. 

8.  Department  of  Public  Works  — 
Civil  Service  Commission  —  Pay- 
ment of  Srrfaiy  by  Comptroller. 
When  a  position  in  the  depart- 
ment of  public  works  of  the  state 
has  been  classified  by  the  civil 
service  commission,  in  pursuance 
of  the  Civil  Service  Act,  as  one 
subject  to  competitive  examina- 
tion, a  person  appointed  to  such 
position  by  the  superintendent  of 


public  works  subsequent  to  the 
taking  effect  of  the  civil  service 
section  of  the  Constitution  of  1894 
and  to  such  classification,  is  not 
entitled  to  a  mandamus  to  compel 
the  state  comptroller  to  pay  him 
the  salary  attached  to  such  posi- 
tion, in  the  absence  of  a  certificate 
from  the  civil  service  commission 
that  he  had  been  duly  appointed 
pursuant  to  the  Civil  Service 
Act.  Id. 

9.  Statutes  —  Expression  of  Subject 
in  TitU.  In  submitting  an  amend- 
atory act  to  the  test  of  the 
constitutional  provision  (Art.  3, 
§  16)  that  "  no  private  or  local 
bill  *  *  *  shall  embrace 
more  than  one  subject,  and  that 
shall  be  expressed  in  the  title," 
the  inquiry  must  be  based  upon 
the  title  of  the  original  act.  In  re 
JV.  r.  cfc  L.  I.  Br.  Co.  v.  Smth. 

540 

10.  Statutes — Construction.  Where 
there  is  room  for  two  con- 
structions of  a  statute,  both 
equally  obvious  and  equally  rea- 
sonable, it  is  the  duty  of  the'eourt 
to  adopt  the  construction  which, 
without  doing  violence  to  the  fair 
meaning  of  the  words  used,  brings 
the  statute  into  harmony  with  the 
Constitution.  Id. 

11.  Statutes  —  Railroad.  A  clause 
in  a  statute,  enacting  that  a  bridge 
shall  be  so  constructed  as  to  pro- 
vide for  "the  accommodation 
and  transportation  of  passengers 
and  vehicles  of  every  description" 
is  not  to  be  construed  as  author- 
izing the  laying  of  railroad 
tracks  when  the  effect  of  such 
construction  would  be  to  render 
the  statute  obnoxious  to  the  con- 
stitutional inhibition  (Art.  3,  p  18) 
against  the  passage  of  any  private 
or  local  bill  granting  the  right  to 
lay  down  railroad  tracks.         Id. 

12.  Statutes  —  Separation  of  Pro- 
visions. Where  an  act  of  the  legis- 
lature deals  with  a  subject  not 
expressed  in  Its  title,  and  such 
void  provisions  are  separable  from 
those  that  are  lawful,  and  that 
which  remains  is  capable  of  being 
executed,  and  stands  complete  in 
itself,  it  may  be  treated  as  con- 
stitutional. Id. 
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13.  Laws  of  1892,  chap.  411  —  Sepa- 
ration of  Provisions.  Chapter  411, 
Laws  of  1892,  entitled  "An  act  to 
further  amend  chapter  895  Of  the 
Laws  of  1867,  entitled  'An  act  to 
incorporate  the  New  York  and 
Long  Island  Bridge  Company,  for 
the  purpose  of  constructing  and 
maintaining  a  bridge  over  the  East 
river  between  the  city  of  New 
York  and  Long  Island,'"  is,  as  to 
certain  separable  provisions,  void 
by  reason  of  violation  of  the  pro 
vision  of  the  Constitution  (Art.  3, 
§  16)  requiring  the  subject  of  a 
private  or  local  bill  to  be  expressed 
in  its  title,  and  is,  as  to  its  other 
provisions,  constitutional  and 
effective.  Id. 

14.  Two-thirds  Bill  —  Evidence  of 
Passage.  Where  the  fact  of  the 
due  passage  of  an  act  for  which 
the  Constitution  (1846,  art.  1,  §  9; 
1894,  art.  3,  §  20)  requires  the 
assent  of  two-thirds  of  the  mem- 
bers elected  to  each  branch  of  the 
legislature,  is  in  question,  and  the 
Session  Laws  show  the  act  to 
have  been  passed,  three-fifths 
being  present,  and  the  certificates 
of  the  presiding  officers  of  both 
houses  attached  to  the  original 
bill  show  only  the  fact  that  three- 
fifths  were  present,  recourse  may 
be  had  to  the  journals  of  the  two 
houses.  Id. 

CONSTRUCTION. 

See  Contract,  3,  4. 
Crimes,  5. 
Statutes.  9,  10. 
Will,  5-8. 


CONTEMPT. 

FalseVerifUd Answer — Code  Civ.  Pro. 
§  14,  Sub.  2.  The  interposition, 
by  a  party  to  an  action,  of  a  false 
verified  answer,  is  not  a  "deceit 
or  abuse  of  a  mandate  or  pro- 
ceeding of  the  court,"  within  the 
meaning  of  subdivision  2  of  sec- 
tion 14  of  the  Code  of  Civil  Pro- 
cedure, and,  therefore,  is  not 
punishable  as  a  contempt.  Fromme 
v.  Gray.  695 

CONTRACT. 

1.  Failure  of  Consideration — Recov- 
ering Money  Paid.     On  a  failure 


of  consideration  for  a  contract  of 
sale,  on  which  the  purchaser  has 
advanced  the  money,  the  other 
party  may  be  required  to  pay 
back  the  price.  Flandrow  v.  Ham- 
mond. 129 

2.  Building  Contract  —  Guarantee — 
Consideration.  When  a  building 
contract  is  entered  into  on  the 
faith  of  a  contractor's  promise  to 
furnish  a  bond  as  guaranty  for  its 
performance,  it  becomes  complete 
and  binding  on  the  other  party 
thereto  only  upon  delivery  of  the 
bond  ;  and  the  mutual  obligations 
imposed  upon  the  parties  furnish 
a  consideration  for  the  bond,  even 
if  it  is  not  given  until  after  the 
execution  and  delivery  of  the  con-» 
tract  and  after  the  contractor  has 
entered  upon  its  actual  perform- 
ance.    Smith  v.  MoUeson.  241 

8.  Suretyship —  Construction  of  Con- 
tract. The  doctrine  that  the  lia- 
bility of  a  surety  is  strictissimi 
juris  means  that  a  surety  shall  not 
be  held  beyond  the  precise  stipu- 
lations of  his  contract ;  it  does 
not  mean  that  a  different  rule  must 
be  applied  in  the  construction  of 
contracts  of  suretyship  than  that 
which  is  to  be  applied  in  the  con- 
struction of  contracts  in  geueral. 

Id. 

4.  Suretyship —  Construction  of  Con- 
tract. If  a  surety  has  used  am- 
biguous language  and  the  party 
secured  has  advanced  his  monei 
on  the  faith  of  the  interpretation . 
most  favorable  to  his  rights,  that 
will,  ordinarily,  prevail  if  the 
instrument  is  open,  reasonably,  to 
such  interpretation.  Id. 

5.  Release  of  Surety.  Where  the 
party  secured  does  some  act 
which  changes  the  position  of  the 
surety  to  his  injury  or  prejudice, 
the  latter  is  no  longer  bound.    Id. 

6.  Building  Contract  —  Construction 
—  Surety.  Where  a  contract  to 
"furnish,  cut,  set  and  clean"  all 
the  granite  work  for  a  building 
provides  for  payment  in  install- 
ments not  to  exceed  a  certain  per 
cent  "of  the  estimated  value  of 
the  work  performed  on  the  build- 
ing," the  meaning  of  the  contract 
should  not  turn  on  the  use  of  the 
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words  "on  the  building,"  so  as  to 
render  payments  made  to  the  con- 
tractor upon  estimates  based  upon 
work  done  upon  the  granite  else- 
where a  departure  from  the  terms 
of  the  contract,  available  as  a  de- 
fense to  a  surety  for  its  perform- 
ance, when/  it  can  be  seen  from  the 
situation  of  the  parties,  the  nature 
of'  the  work  and  the  other  pro- 
visions of  the  contract,  that  the 
intention  was  to  make  the  advances 
as  the  work  progressed.  Id. 

7.  Payment  upon  Certificates  of  Work 
Bone  —  Surety.  When  a  building 
contract  provides  that  payments 
shall  be  made  upon  certificates  of 
work  done,  the  fact  that  payments 
were  made  without  the  certificate 
does  not  constitute  a  change  in  the 
position  of  a  surety  for  the  con- 
tractor to  his  prejudice  and  so 
operate  his  release,  when  it  is 
manifest  that  the  provision  was 
inserted  in  the  contract  for  the 
benefit  of  the  owner  alone  and  that 
the  payments  so  made  were  not 
greater  in  amount  than  they 
should  have  been  if  the  certificate 
had  been  exacted.  Id. 

8.  Notice  qf  Termination  of  Con- 
tract —  Recall  —  Resumption  of 
Work — Liability  of  Su rety.  When , 
after  givirig  a  notice  to  terminate 
a  building  contract,  as  provided 
thereby,  on  the  contractor's  failure 
to  perform,  the  owner  recalls  the 
notice  and  allows  the  contractor  to 
resume  work,  and  on  a  second 
failure  to  perform,  takes  posses- 
sion, as  provided  by  the  contract, 
the  effort  at  performance  after  the 
recall  of  the  notice  is  not  to  be 
deemed  a  new  contract,  so  as  to 
relieve  the  surety  of  the  original 
contract  from  subsequent  liability, 
when,  under  the  terms  of  the  con- 
tract, the  notice  did  not  of  itself 
terminate  the  contract,  and  the 
owner  had  power  to  recall  it,  and 

,  the  contract  was  actually  termina- 
ted only  by  the  owner's  taking 
possession  on  the  contractor's  final 
failure  to  perform.  Id. 

9.  Master  and  Serva?it — Theatrical 
Employment.  A  theatrical  man- 
ager and  an  actor  entered  into  a  con- 
tract of  employment  for  a  season, 
which  provided  that  if  at  any  time 
the  employer  (the  manager)  "  shall 


feel  satisfied "  that  the  employee 
"is  incompetent  to  perform  the 
duties  which  he  has  contracted  to 
perform  in  good  faith,  or  is  inat- 
tentive to  business,  careless  in  the 
rendering  of  characters  or  guilty 
of  any  violation  of  rules  made 
by  "  the  employer,  the  latter  might 
annul  it  by  giving  two  weeks* 
notice.  Held,  that  the  words  "in 
good  faith  "  applied  to  the  conduct 
of  the  employer,  as  if  the  clause 
had  read,  "if  in  good  faith  the 
employer  shall  be  satisfied,"  etc. ; 
and,  hence,  that  a  defense  to  an 
action  to  recover  damages  for  an 
alleged  wrongful  discharge  from 
employment  under  the  contract 
was  not  made  out  by  mere  proof 
of  the  giving  of  notice  of  annul- 
ment by  the  defendant  without 
showing  that  in  discharging  the 
plaintiff  he  had  acted  in  good 
faith,  and  not  arbitrarily  and 
capriciously. 
Held,  also,  that  the  contract  was  not 
within  the  rule  applying  to  con- 
tracts made  to  "gratify  taste, 
serve  personal  convenience  or 
satisfy  individual  preference." 
Smith  v.  Robson.  252 

10.  Patented  Intention  —  Contract 
for  Use  under  Royalty —  Capacity 
of  Patented  Machine  —  Representa- 
tions. In  an  action  brought  by 
the  owner  of  certain  patents  for 
improvements  in  making  knit 
underwear  to  recover  royalties 
under  a  contract  for  the  use  of 
the  patents  made  with  the  defend- 
ant, a  corporation  engaged  in 
manufacturing  such  goods,  which 
contract  provided  that  the  plain- 
tiff should  furnish  the  defendant 
with  machines  for  doiug  the  work, 
the  defense  was  interposed  that 
the  contract  should  be  annulled 
upon  the  ground  that  its  execu- 
tion was  induced  by  misrepre- 
sentations of  the  inventor,  as  the 
plaintiff's  agent,  in  reference  to* 
the  capacity  of  the  machines 
furnished  by  the  plaintiff  to 
operate  with  sufficient  rapidity  to 
make  their  use  commercially  pro- 
fitable. The  contract  contained 
no  guaranty  or  representation  as 
to  the  capacity  of  the  machines, 
and  the  evidence  as  to  their  capac 
ity  was  conflicting.  It  appeared 
that  the  machines  furnished  by 
the   plaintiff  had    been  used  by 
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the  defendant  for  a  considerable 
time  before  entering  into  the  con- 
tract in  suit;  it  was  not  found 
that  any  representation  in  refer- 
ence thereto  was  false,  and  the 
defense  was  overruled.  Held, 
proper;  that  the  officers  of  the 
defendant,  having  tested  and  be- 
come fully  informed  with  refer- 
ence to  the  machines  by  using 
them  before  entering  into  the 
contract,  must  be  deemed  to  have 
assumed  the  responsibility  of 
the  work  becoming  commercially 
profitable.  Arnold  v.  Norfolk  & 
JV.  B.  H.  Co.  892 

11.  Limitations  on  Invention — Bisk 
of  Infringing     Other     Patents  — 

Weight  of  Evidence.  The  defense 
interposed  to  an  action  for  royal- 
ties under  a  contract  for  the  use 
of  certain  patents  alleged  misstate- 
ments by  the  inventor,  as  the 
agent  of  the  plaintiff,  in  reference 
to  the  state  of  the  art,  and  the 
concealment  from  the  defendant 
of  limitations  on  the  invention 
covered  by  the  contract  and  the 
risk  of  infringing  other  patents. 
The  trial  court  found  the  facts 
against  tL2se  allegations,  and  the 
findings  were  approved  by  the 
General  Term.  Held,  that  the 
findings  had  evidence  to  support 
them  and  that  the  testimony  pre- 
sented a  question  as  to  the  weight 
of  evidence,  which  was  final  in 
the  General  Term.  Id. 

12.  Equity  —  Affirmance  of  Unlaw- 
ful Contract.     A    court  of  equity 

will  not  determine  the  respective 
rights  and  interests  of  persons 
ansing  out  of  an  unlawful  agree- 
ment, but  will  leave  the  parties 
where  it  finds  them  in  all  cases 
where  the  action  is  in  affirmance 
of  such  an  agreement.  Unckles  v. 
Colgate.  529 

13.  Illegal  Trust  —  Action  by  Holder 
of  Certificates.  One  who,  subse- 
quently to  the  formation  of  an 
illegal  "trust,"  acquires  its  certifi- 
cates, containing  a  stipulation 
binding  him  as  their  holder  to  all  the 
terms  of  the  agreement  on  which 
the  trust  was'  formed,  thereby 
becomes  a  voluntary  participant 
in  such  unlawful  agreement, 
and  cannot,  as  the  holder  of  such 
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certificates,  maintain  an  action  in 
equity  to  secure,  through  an  ac- 
counting and  distribution  by  trus- 
tees engaged  in  perfecting  a  legal 
re-organization,  profits  and  assets 
alleged  to  have  been  acquired  by 
the  trust  under  the  agreement.  A 
complaint  which  presents  this 
state  of  facts  discloses  an  action 
in  affirmance  of  an  unlawful  agree- 
ment, although  it  may  allege  dis- 
affirmance. Id. 

14  Disaffirmance  of  Contract.  The 
disaffirmance  of  an  illegal  contract 
implies  action  on  the  part  of  a 
contracting  party,  looking  to 
withdrawal  from  the  guilty 
scheme,  a  repudiation  of  all  share 
in  it  and  a  return  of  the  property 
put  into  it.  id. 

15.  Exeeu  ted  Agreement  —  Formation 
of  Trust.  An  agreement  for  the 
formation  of  an  industrial  "trust " 
is  to  be  deemed  executed  when 
the  proposed  combination  of  busi- 
ness concerns  has  been  perfected, 
and  no  act  remains  to  be  done  by 
the  parties  to  the  agreement  to 
make  it  in  force.  Id. 

16.  Illegal  Trust  Agreement.  The 
illegality  of  an  agreement  for  the 
formation  of  an  illegal  trust  taints 
the  whole  contract;  and,  there- 
fore, equity  will  leave  the  parties 
to  such  agreement  where  it  finds 
them,  whether  the  agreement  is 
executed  or  but  partially  per- 
formed. Id. 

17.  Failure  of  Trust  Plan  — Implied 
Valid  Agreement.  Where  a  trust 
plp,n  fails  through  illegality,  the 
law  will  not  imply  some  valid 
agreement  between  the  trustees 
and  one  who  has  become  a  partici- 
pant in  the  unlawful  scheme, 
which  the  latter  can  assert  and  ask 
a  court  of  equity  to  enforce,  the 
vice  of  illegality  following  the 
parties  through  their  subsequent 
dealings  and  controversies.     .  Id. 

See  Alienation,  2. 
Assignments,  7. 
Damages,  2,  3. 
Deeds,  3. 

Master  and  Servant,  3. 
Specific  Performance,  2,  8. 
Vendor  and  Purchaser,  1. 
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CONTRIBUTORY  NEGLI- 
GENCE. 

See  Negligence,  7-10. 


CONVERSION.  l 

1.  Banks . —  Collection. — .Demand.  A 
bank,  which  came  lawfully  into 
possession  of  a  draft  in  payment 
of  a  check  which  it  had  received 
for  collection,  cannot  be  held  liable 
for  the  conversion  of  the  draft  or 
its  proceeds  until  after  demand 
therefor  and  its  refusal  to  surren- 
der the  property.  .  Castle  v.  Corn 
Exchange  Bank.  122 

:2.  Demand  —  By  Whom  to  be  Made. 
A  demand  and  refusal,  as  a  condi- 
tion of  an  action  by  the  payee  of  a 
check  for  conversion  of  a  draft  re- 
ceived in  payment  of  it  by  one  of 
the  bauks  through  which  it  had 
laeen  sent  for  collection,  is  not 
made  out  by  the  bank's  refusal  to 
comply  with  a  request  to  hold  the, 
draft  on  account  of  the  insolvency 
of  a  prior  collecting  bank,  when 
this  request  was  made  by  the 
drawer  of  the  check,  who  does  not 
appear  to  have  any  authority  from 
the  payee  to  act  in  his  behalf.   Id. 

8.  Belation  of  Collecting  Bank  to 
Owner  of  Check.  A  bank  which 
receives  a  draft  in  payment  of  a 
check  which  it  had  taken  for  col- 
lection and  credit  from  another 
bank,  which  held  it  only  for  col- 
lection, is  the  lawful  holder 
thereof  for  the  purpose  of  credit- 
ing it  to  the  account  of  the  latter, 
and,  therefore,  is  not  liable,  In  the 
absence  of  a  demand  and  refusal, 
to  the  payee  of  the  check  for  the 
conversion  of  the  draft  or  its  pro- 
ceeds, where  it  never  actually  re- 
ceived the  proceeds  because  they 
were  misappropriated  by  a  sheriff 
who  held  them  under  attachment 
in  an  action  to  collect  the  draft. 

Id. 

4.  Code  Civ.  Pro.  §  2895,  sub.  2  — 
Justice's  Court.  One  who,  in  a  writ- 
ten assignment  of  wages  due  or  to 
become  due  him,  covenants  that  if 
he  collects  them  he  will  receive  the 
same  "solely  as  the  servant  of," 
and  will  deliver  then*  to,  the  as- 
signee, is  guilty  of  conversion  and 


liable  to  an  action  therefor  within 
subdivision  2  of  section  2895  of  the 
Code  of  Civil  Procedure  relating 
to  Justices'  Courts,  if  he  does  col- 
lect the  wages  by  receiving  money 
or  a  check,  ana,  upon  demand, 
fails  to  pay  over  to  his  assignee. 
FarreUy  v.  Hubbard.  592 


CORPORATIONS. 

1.  Stockholders1  Liability —  Constitu- 
tion and  Statutes  of  Kansas.  The 
provision  of  the  Constitution  of 
the  state  of  Kansas,  that  "Dues 
from  corporations  shall  be  secured 
by  individual  liability  of  the 
stockholders  to  an  additional 
amount  equal  to  the  stock  owned 
by  such  stockholders ;  and  such 
other  means  as  shall  be  provided 
by  law,"  is  not  self-executing, 
and  of  itself  creates  no  liability, 
but  contemplates  legislation  to 
make  it  effectual ;  and  when 
statutes  to  that  end  have  been 
enacted,  and  an  action  is  brought 
to  enforce  the  individual  liability 
of  a  stockholder  by  a  complaint 
which  sets  forth  both  the  Consti- 
tution and  the  statutes,  the  action 
is  to  be  deemed  one  to  enforce  the 
statutes  and  not  the  Constitution. 
Marshall  v.  Sherman.  9 

2.  Foreign  Corporation — Stockhold- 
ers* Liability.  The  general  rule  is 
that  the  statutory  liability  of 
stockholders  in  foreign  corpora- 
tions for  debts  of  the  corporation 
cannot  be  enforced  except  at  the 
domicile  of  the  corporation  when 
the  law  of  the  domicile  provides 
the  remedy.  Id. 

3.  Foreign  Corporation  —  Stockhold- 
ers' Liability.  The  liability  of  a 
stockholder  in  a  corporation  of 
another  state  for  the  debts  of  the 
corporation,  in  case  of  its  insol- 
vency, created  by  the  statutes  of 
such  state, while  not  penal  in  its 
nature,  is  not  a  liability  arising 
upon  contract  in  the  general  sense; 
and,  it  seems,  that  an  action  to  en- 
force such  liability  in  this  state  is 
not  maintainable  upon  the  theory 
that  the  liability  is  contractual 
and  primary.  Id. 

4.  Liability  under  Foreign  Statute — 
Loca  I  Enforcement.    The  doctrine, 
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that  when  the  statutes  of  a  state, 
which  create  a  liability  on  the 
part  of  stockholders  for  the  debts 
of  insolvent  corporations,  upon 
certain  conditions  and  under  cer- 
tain circumstances,  also  provide  a 
special  and  peculiar  remedy,  such 
remedy  must  be  followed  and  the 
proceedings  for  its  enforcement 
must  be  within  the  local  jurisdic- 
tion and  by  the  judicial  depart- 
ment of  the  sovereignty  which 
enacted  the  law  and  created  the 
corporation,  may  be  invoked, 
whether  the  liability  is  penal  in  its 
nature  or  arises  from  the  implied 
obligation  assumed  by  the  pur- 
chase of  stock.  Id. 

5.  Stockholders*  Liability  under 
Kansas  Statutes.  If  a  right  of 
action,'  unknown  to  the  common 
law  and  existing  only  by  force  of 
the  statutes  of  another  state  — 
such  as  the  right  of  action  created 
bv  the  statutes  of  the  state  of 
Kansas,  which  provide,  among 
other  things,  that  the  plaintiff  in 
an  unsatisfied  execution  against  a 
corporation  of  that  state  may  pro- 
ceed by  action  to  charge  the  stock- 
holders with  the  amount  of  his 
judgment  —  can  be  enforced  any- 
where except  in  the  local  jurisdic- 
tion, where  the  corporation  is 
domiciled  and  in  which  the  statu- 
tory enactments  exist,  an  action 
to  enforce  such  liability,  if  main- 
tainable under  any  circumstances 
in  the  state  of  Isew  York,  must 
be  in  such  form  and  by  such 
modes  of  procedure  as  stock- 
holders' liabilities  created  under 
our  own  statutes  are  enforced 
against  our  own  citizens.  Id. 

6.  Stockholders'  Liability  under  Kan- 
sas Statutes.  The  stockholders' 
liability  created  by  the  Kansas 
statutes  cannot,  in  any  event,  be 
enforced  by  an  action  at  law  by  a 
single  creditor  against  a  single 
stockholder  for  the  recovery  of  a 
specific  sum  of  money,  in  the 
State  of  New  York,  "in  which 
state  a  stockholder's  statutory  lia- 
bility can  be  enforced  only  by  a 
suit  in  equity,  brought  by  or  in 
behalf  of  all  the  creditors  against 
all  the  stockholders,  wherein  the 
amount  of  the  liability  and  all  the 
equities  can  be  ascertained  and 
adjusted.  Id. 


7.  Domicile  of  Corporation  —  Ex- 
clusive Jurisdiction.  It  is  the 
manifest  intention  of  the  Kansas 
statutes  creating  a  personal  lia- 
bility on  the  part  of  stockholders 
of  insolvent  corporations  of  that 
state,  that  such  liability  should  be 
enforced  by  a  proceeding  in  equity 
for  an  accounting  to  which  all  the 
stockholders  are  parties,  in  the 
courts  of  that  state,  where  alone 
complete  justice  to  all  interested 
can  be  done.  Id. 

8.  Comity  between  States.  A  right  of 
action  to  enforce  a  personal  lia- 
bility of  a  stockholder  for  the 
debts  of  a  corporation,  given  and 
created  only  by  the  statutes  of  the 
state  of  the  corporation's  domicile, 
is  not  enforceable  in  another  state 
upon  any  obligation  of  comity. 

Id. 

9.  Enforcement  of  Foreign  Statute  — 
Injustice  to  Citizens.  When  the 
courts  of  this  state  are  asked  to 
administer  statutes  of  another 
state,  such  as  those  of  the  state  of 
Kansas  creating  a  personal  liability 
on  the  part  of  stockholders  for  the 
debts  of  insolvent  corporations, 
and  can  see  that  the  case  is  sur- 
rounded by  such  complications 
and  the  circumstances  are  such 
that  it  cannot  be  done  without  in- 
justice to  our  own  citizens,  or  that 
it  will  be  impossible  to  do  full 
and  complete  justice  to  all  the 
parties  in  interest,  it  is  reasonable 
and  just  to  decline  to  administer 
them  at  all.  Id. 

10.  Dissolved  Domestic  Corporation  — 
Foreign  Judgment  —  Comity  be- 
tween States.  "While  a  statute  of 
another  state,  continuing  dissolved 
insurance  and  other  corporations 
for  a  certain  period  for  the  pur- 
pose of  prosecuting  suits  by  or 
against  them,  may  render  valid 
and  effective  a  judgment  obtained 
in  such  state  against  a  corporation 
of  this  state  after  its  dissolution 
here,  so  far  as  its  property  within 
such  other  state  where  it  had  been 
doing  business  is  concerned,  this 
state  is  not  required  by  comity, 
and  will  not  give  to  such  foreign 
judgment  the  effect  of  reaching 
the  corporate  assets  held  by  a  re- 
ceiver in  this  state  as  a  fund  for 
distribution,  after  the  dissolution 
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of  the  corporation  here,  when  the 
receiver  has  not  been  made  a  party 
to  the  foreign  suit  so  as  to  be 
bound  by  the  judgment  therein. 
Rodgers  v.  Adriatic  F.  Ins.  Co.   84 

11.  Stock  Subscription  —  Incorpora- 
tion for  Illegal  Object.  In  an  ac- 
tion brought  by  a  corporation, 
organized  to  deal  in  an  article  of 
necessity,  to  recover  unpaid  sub- 
scriptions to  its  capital  stock,  a 
defense  that  the  plaintiff  was  in- 
corporated for  the  illegal  purpose 
of  controlling  and  limiting  the 
production  of  such  article  through- 
out the  country,  based  upou  the 
theory  that  certain  statements  and 
acts  of  the  promoters  of  the  cor- 
poration, prior  to  its  formation 
and  relied  on  as  showing  an  illegal 
purpose  on  their  part,  were 
adopted  by  the  corporation,  is  not 
made  out  by  showing  merely  that 
subsequent  to  the  incorporation 
there  were  corporate  acts  which 
showed,  or  tended  to  show,  a 
purpose  of  controlling  the  pro- 
duction and  sale  of  the  article, 
and  of  regulating  its  cost,  through 
combinations  or  agreements  be- 
tween the  members  of  the  cor- 
poration and  which  would  control 
their  dealings  with  the  public. 
U.  S.  Vinegar  Co.  v.  Foehrenbach. 

58 

12.  Combinations  in  Trade  —  Pre- 
vention of  Competition.  All  com- 
binations in  trade  are  not  con- 
demned, and  self-preservation 
may  justify  the  prevention  of 
undue  and  ruinous  competition 
when  the  prevention  is  sought  by 
fair  and  legal  methods.  Id. 

18.  Presumption  of  Formation  for  a 
Legal  Object.  When  on  its  face 
the  organization  of  a  corporation 
is  for  objects  not  necessarily  of  an 
illegal  nature,  it  must  be  presumed 
that  they  were  within  that  legiti- 
mate class  of  objects  for  which 
corporations  may  be  formed.     Id. 

14.  Stock  Subscription9 — Departure 
from  Purpose*  of  Incorjxn'ation . 
When  a  person  voluntarily  sub- 
scribes to  the  capital  stock  of  a 
corporation,  his  subscription  must 
be  assumed  to  have  been  to  enable 
the  corporation  to  carry  out  the 
legitimate  objects  for  which  it  was 


incorporated,  and  if  the  corpora- 
tion afterwards  departs  from  the 
purpose  of  its  creation  and  enters 
upon  illegal  projects,  this  miscon- 
duct must  be  corrected  in  some 
other  way  than  in  a  suit  against 
the  subscriber  to  recover  his  sub- 
scription. Id. 

15.  Stock  Subscription — Interven- 
tion of  Rights  of  Creditor.  In  an 
action  by  a  corporation  to  recover 
an  unpaid  subscription  to  its  stock, 
the  court  will  not  decline  to  lend 
its  aid  to  the  enforcement  of  the 
contract  of  subscription,  on  the 
ground  of  the  existence  of  an  ille- 
gal transaction  to  which  the  cor- 
poration and  the  subscriber  were 
parties,  where  it  appears  that  the 
corporation  is  insolvent  or  embar- 
rassed and  that  the  rights  of  its 
creditors  have  intervened.         Id. 

16.  Certificate  of  Incorporation  for  a 
Legal  Purpose  —  Stock  Subscription 
—  Effect  of  Subsequent  Corporate 
Acts.  When  a  certificate  of  incor- 
poration expresses  no  illegal  pur- 
pose on  the  part  of  the  promoters, 
and  the  transaction  between  the 
corporation  and  subscribers  for  its 
stock  is  valid  on  its  face,  subse- 
quent corporate  acts,  manifesting, 
or  tending  to  manifest,  an  illegal 
purpose  on  the  part  of  the  di- 
rectors, will  not  so  retroact  as  of  ' 
the  time  when  parties  were  en- 
gaged in  promoting  the  formation 
of  the  company  as,  in  connection 
with  their  acts  and  declarations  of 
like  tenor,  to  affect  the  corporation 
itself  with  the  vice  of  illegality 
and  to  render  contracts  of  sub- 
scription to  the  stock  void.        Id. 

17.  Stock  Subscription  —  Corpora- 
tions as.  Subscnbers.  The  conten- 
tion that  the  capital  stock  of  the- 
plaintiff  corporation  was  sub- 
scribed for  in  part  by  corporations, 
and  that  such  subscriptions  were 
invalid  under  the  law,  is  of  no- 
avail  as  a  defense  to  an  action 
brought  to  recover,  from  an  indi- 
vidual, payment  for  capital  stock 
subscribed  for  by  him.  Id. 

18.  Insolvent  Corporation  —  Right* 
of  Creditors  —  Bondholders  —  Re- 
ceivers' Certificates.  The  right  of 
a  creditor  of  an  insolvent  corpora- 
tion in  the  hands  of  a  receiver  to 
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have  a  preference  over  bondholders 
under  a  first  mortgage  is  strictis 
si  mi  juris;  and  such  a  creditor 
will  not  be  entitled  to  such  prefer- 
ence, or  to  call  upon  holders  of  re- 
ceivers' certificates,  who  have  been 
paid  part  of  their_  claim,  to  con- 
tribute to  make  him  equal  to  them, 
on  the  ground  that,  although  not 
holding  such  certificates,  his  claim 
consists  of  a  loan  to  the  corpora- 
tion of  money  used  in  paying 
debts  of  a  character  for  which 
receivers'  certificates  were  subse- 
quently authorized  to  be  issued, 
by  a  judgment  which  declared 
that  such  certificates  should  be  a 
first  lien  on  the  mortgaged  prop- 
erty. F  L.  <£  T.  Co.  v.  B.  &  M. 
Tel.  Co.  315 

19.  Insolvent  Corporation  —  Claim 
for  Money  Loaned  —  Aights  of 
Bondholders.  A  party  loaning 
money  to  an  embarrassed  corpora- 
tion, subsequently  adjudged  to  be 
insolvent,  and  taking  security 
therefor,  is  not  in  a  position  which 
entitles  him  in  equity  to  be  ad- 
judged to  have  a  lien  on  mort- 
gaged property  of  the  corporation 
or  its  proceeds  in  preference  to 
bondholders  under  a  mortgage,  ex- 
isting when  the  loan  was  made ; 
and  it  is  immaterial  for  what  pur- 
pose the  loan  was  made  or  how 
the  money  received  thereon  was 
applied,  provided  the  bondholders 
were  not  parties  to  the  transaction. 

Id. 

20.  Stock  Certificates — Limited  Nego- 
tiability. Certificates  of  stock  in. 
a  business  corporation,  indorsed 
in  blank,  do  not  possess  the  qual- 
ity of  complete  negotiability  ac- 
corded to  commercial  paper,  to 
the  extent  of  making  a  transfer 
to  a  purchaser  in  good  faith,  for 
value,  equivalent  to  actual  title, 
although  there  was  no  agency  in 
the  transferrer,  and  the  certificate 
had  been  lost  without  the  fault  of 
the  true  owner,  or  had  been  ob- 
tained by  theft  or  robbery.g  Knox 
v.  Eden  Musee  A.  Co,         '       441 

21.  Stock  Certificates— Agency.  The 
act  of  the  manager  of  a  business 
corporation,  without  any  author- 
ity, apparent  or  real,  to  issue  cer- 
tificates for  any  purpose,  in  issuing 
as  valid  as  security  for  a  personal 


debt,  surrendered  certificates  of 
stock  directed  by  its  president  to 
be  canceled,  and  of  which  the 
company  had  never  invested  the 
manager  with  indicia  of  owner- 
ship, is  a  willful  and  criminal  act, 
and  upon  no  principle  of  agency, 
either  express  or  implied,  can  the 
corporation  be  made  liable  there- 
for. Id. 

22.  Negligence  —  Non-liability  for 
Wrongful  Use  of  Stock  Certificates 
by  Employee.  The  facts  that  the 
president  of  a  business  corpora- 
tion in  a  single  instance  relied 
upon  its  manager,  an  employee 
who  had  theretofore  proved  trust- 
worthy, to  cancel,  in  pursuance 
of  his  directions,  certain  certifi- 
cates of  stock  indorsed  in  blank 
and  surrendered  for  transfer,  and 
that  for  that  purpose  the  uncan- 
celed certificates  were  left  in  a 
safe  to  which  the  manager  had 
access,  do  not  constitute  such 
actionable  negligence  as  will  estop 
the  company  from  claiming  such 
certificates  as  against  a  bona  fide 
holder  to  whom  the  manager 
thereafter  wrongfully  and  fraud- 
ulently delivered  them,  as  secu- 
rity for  a  loan  to  himself,  or  ren- 
der the  corporation  liable  to  such 
holder  for  the  value  of  the 
certificates.  Id. 

23.  By-laws  —  Negligence.  The  by- 
laws of  a  corporation  are  prima- 
rily for  its  own  and  stockhold- 
ers' protection;  the  neglect  by 
its  officers,  therefore,  in  a  single 
instance  to  obey  a  by-law  which 
directs  the  cancellation  of  all  cer- 
tificates of  stock  surrendered  for 
transfer,  before  the  issuing  of  new 
certificates,  is  not  such  negligence 
as  will  render  the  corporation  lia- 
ble, at  the  suit  of  an  innocent  third 
party,  for  the  value  of  certificates 
which  should  have  been  canceled 
but  which  were  fraudulently 
pledged  to  such  party,  by  the 
manager  employed  by  the  corpo- 
ration, as  security  for  a  loan  made 
to  him  personally.  Id. 

24.  Clmrter  —  Forfeiture  Clause. 
The  question  whether  a  forfeiture 
clause  in  an  act  of  incorporation 
is  or  is  not  self -executing  de- 
pends wholly  upon  the  language 
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employed  ty  the  legislature.    In 
re    N.    T.   &   L.  I.    Br.    Co.    v. 


Smith. 


540 


25.  Forfeiture  of  Existence.  The 
legislature  has  undoubted  power 
to  provide  in  an  act  of  incor- 
poration that  corporate  exist- 
ence shall  cease  by  the  mere 
failure  of  the  corporation  to  per- 
form certain  acts  imposed  by  its 
chatter.  Id. 

26.  Forfeiture  of  Existence.  It  re- 
quires strong  and  unmistakable 
language  to  authorize  the  courts 
to  hold  that  the  legislature  in- 
tended that  a  forfeiture  of  corpo- 
rate existence  should  be  effected 
without  judicial  proceedings  on 
the  intervention  of  the  attorney- 
general.  Id. 

27.  CluiHer — Forfeiture  Clause  — 
"Null  and  Void.''  The  words 
44  all  rights  and  privileges  granted 
hereby  shall  be  null  and  void" 
do  not  render  a  forfeiture  clause 
in  a  charter  self -executing;  but 
the  meaning  of  "null  and  void  " 
in  such  a  connection  is  that  the 
corporate  existence  shall  be 
"voidable,"  i.  e.,  that  in  case  of 
default  the  corporation  may  be 
dissolved  through  appropriate 
legal  proceedings  by  the  attorney- 
general.    Id. 

28.  Charter  of  Bridge  Company  — 
Forfeiture  Clause  — Default.  The 
forfeiture  clause  in  the  char- 
ter of  the  New  York  and  Long 
Island  Bridge  Company  (Laws  of 
1867,  chap.  395,  §  12),  which  pro- 
vides that  the  bridge  authorized 
to  be  constructed  shall  be  com- 
menced within  two  years  from  the 
passage  of  the  act,  or  "this  act 
and  all  rights  and  privileges 
granted  hereby  shall  be  null  and 
void,"  is  not  self-executing;  and, 
hence,  the  company  did  not,  by 
failing  to  commence  work  within 
the  prescribed  two  years,  cease  to 
exist  on  the  expiration  of  that 
period.     Id. 

29.  In  ml  rent  Corporation  —  Action 
for  Dissolution  — Payment  of  Coun- 
sel. An  application  to  authorize 
the  receiver  of  an  insolvent  cor- 
poration, appointed  in  a  proceed- 


ing for  its  dissolution,  to  pay,  as 
a  preferred  claim,  out  of  the  fund 
in  his  hands,  a  reasonable  allow- 
ance to  counsel  employed  by  the 
corporation,  for  services  rendered 
in  the  defense  of  the  proceeding, 
is  properly  denied,  where  it  ap- 
pears that,  by  reason  of  the  actual 
insolvency  of  the  corporation, 
known  to  its  officers,  and  of  their 
attempt  to  continue  it  in  business 
by  fraudulent  means,' the  employ- 
ment of  counsel  to  resist  the  pro- 
ceeding was  unjustifiable,  al- 
though the  counsel  may  have 
acted  in  good  faith  and  stopped 
the  defense  on  discovering  that 
the  corporation  was  insolvent. 
People  v.  Cotnl.  Alliance  L.  Ins. 
Co.  563 

30.  Stock  Certificate*— Liability  for 
Wrongful  Acts  of  Agent.  The 
liability  of  a  corporation  to  a 
bona  fide  holder  of  certificates  of 
its  stock,  fraudulently  issued  or 
put  in  circulation  by  the  wrong- 
ful or  criminal  acts  of  its  officers 
or  agents,  is  determined  by  the 
general  rules  of  law  governing 
the  relations  of  principal  ana 
agent  as  developed  and  applied 
to  corporations,  acting  solely 
through  such  agencies.  Jam*  v. 
Manhattan  BeacJi  Co.  652 

31.  Stock  Certificates — Liability  for 
Wrongful  Acts  of  Agent.  The 
general  rule  —  that  the  principal 
is  liable  to  a  third  person  in  a 
civil  action  for  the  fraud  or  other 
malfeasance  of  his  agent,  per- 
petrated by  the  latter  in  the 
course  of  his  employment,  al- 
though the  principal  did  not 
authorize,  justify  or  know  of 
the  misconduct  —  is  applicable 
to  a  corporation  in  the  case  of 
a  fraudulent  issue  of  stock  cer- 
tificates by  its  agent.        .         Id. 

32.  Stock  Certificates  —  Rights  of 
Holders.  While  corporation  stock 
certificates  do  not  possess  all  the 
qualities  of  commercial  paper 
thev  do  possess  some  of  them, 
and  innocent  parties  dealing  in 
them  will  be  protected  upon 
analogous    principles,    and,  in  a 

,  proper  case,  will  be  entitled  to 
compel  recognition  as  stock- 
holders,  where    power  exists  to 
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issue  new  certificates,  or  to 
indemnity  if  there  is  not.  Id. 

33.  Stock    Certificates  —  Fraudulent 
Issue  by   Transfer   Clerk  for  Sale 

—  Liability  of  Corporation  to 
Broker.  If  a  stock  broker  re 
ceives  in  good,  faith  from  the 
transfer  clerk  of  a  corporation, 
for  sale  on  the  clerk's  own 
account,  a  certificate  of  stock  of 
the  corporation,  bearing  the 
genuine  signatures  of  the  proper 
officers  ana  of  the  registrar  of 
transfers  and  having  on  its  face 
all  the  essential  evidence  of 
genuineness,  and  having  indorsed 
thereon  a  blank  form  of  transfer 
purporting  to  be  signed  by  the 
person  named  in  the  certificate, 
witnessed  by  the  transfer  clerk, 
and,  before  taking  the  certificate 
for  sale  or  guaranteeing  its 
genuineness,  sends  it  to  the 
office  of  the  corporation  for 
verification,  and  is  informed  by  a 
person  in  charge  and  having  au- 
thority in  the  matter  that  the 
certificate  is  in  a  condition  for 
transfer,  and,  acting  upon  the 
faith  of  such  assurance,  sells  the 
certificate  and  guaranties  its 
genuineness,  as  required  by  the 
rules  of  the  stock  exchange,  and 
on  its  being  subsequently  dis- 
covered to  be  in  fact  spurious 
and  worthless,  having  been  fabri- 
cated by  the  transfer  clerk  above 
genuine  signatures,  takes  it  back 

—  the  corporation  will  be  estop- 
ped from  denying  its  liability  to 
indemnify  -the  broker  or  his 
assignee.  Id. 

34.  Stock  Certificates— Good  Faith 
of  Holder.  Bad  faith  on  the  part 
of  a  stock  broker,  in  taking  from 
the  transfer  clerk  of  a  corporation, 
for  sale  on  the  clerk's  personal 
account,  an  apparently  genuine, 
but  actually  spurious,  certificate 
of  stock  of  the  corporation,  pur- 
porting to  have  been  issued  to  a 
third  party  and  to  be  indorsed  in 
blank  for  transfer,  is  not  estab 
lished  by  evidence  that  in  pre- 
vious transactions  in  which  the 
broker  had  acted  for  the  same 
transfer  clerk  in  the  sale  of  stock 
of  the  corporation  he  had,  upon 
receiving  the  certificates  sent  them 
to  the  office  of  the  corporation  and 
procured  them  to.  be  transferred 


to  one  of  his  clerks,  where  it  also 
appears  that  on  receiving  the 
certificate  in  question  the  broker 
had  sent  it  to  the  registrar  of 
transfers  and  to  the  office  of  the 
corporation  and  had  been  informed 
that  the  certificate  had  been  prop- 
erly registered  and  that  it  was  in 
a  condition  for  transfer.  Id. 

85.  Corporation  Tax  —  Employment 
of  Capital  —  Patents.  Stocks  of 
local  corporations  organized  and 
situated  without  this  State,  ac- 
quired by  a  domestic  corporation 
in  return  for  licenses  to  use  pat- 
ents in  which  its  capital  is  invested, 
should  not  be  included  in  the  com- 
putation of  the  domestic  corpora- 
tion's annual  tax  under  the  pro- 
visions of  law  (Chap.  642,  Laws 
of  1880.  as  amended  by  chap.  151, 
Laws  of  1882,  and  chap.  501,  Laws 
of  1885) for  the  taxation  of  "cap- 
ital stock  emploved  within  this 
state. "  People  exrel.  R  El.  L.  Co. 
v.  Wemple.  690 

86.  Corporation  Tax  —  Employment 
of  Capital  —  Patents  —  Correction 
of  Tax  Account.  Upon  certiorari 
to  review  the  action  of  the  state 
comptroller  in  imposing  upon  the 
relator,  a  domestic  corporation 
whose  entire  capital  was  origin- 
ally invested  in  patent  rights,  the 
taxes  for  the  years  1889  and  1890 
under  the  provisions  of  law  for 
the  taxation  of  "  capital  stock 
employed  within  this  state  "  it  ap- 
peared that  the  comptroller  had 
estimated  the  share  value  of  the 
relator's  capital  stock  as  based 
upon  its  general  ownership  of 
properties  and  assets,  irrespective 
of  their  character  and  situs,  and 
that  there  were  included  anion? 
such  assets  shares  of  stock  in  local 
corporations  organized  and  situ- 
ated without  this  state,  which  had 
been  acquired  by  the  relator  in 
return  for  grants* of  rights  to  such 
local  corporations  to  use  its  pat- 
ents. Held,  on  appeal  from  a  con- 
firmation by  the  Supreme  Court 
of  the  action  of  the  comptroller, 
that  so  much  of  the  corporate 
investment  of  the  relator's  capital 
as  consisted  in  stocks  of  the  local 
corporations  situated  without  the 
state  was  not  capital  employed 
within  this  state,  and,  therefore, 
was  not  subject  to  the  tax;  and 
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COVENANTS. 

1.  Building  Restriction  —  Enforce- 
ment.  An  action  to  enforce  an 
alleged  negative  easement,  such 
as  a  building  restriction,  by  an 
owner  of  neighboring  property 
against  property  derived  from  a 
common  grantor,  cannot  be  main- 
tained when  the  covenant  relied 
on  is  exclusively  for  the  benefit  of 
the  grantor,  ana  there  is  no  mu- 
tual agreement  or  undertaking 
between  the  various  owners  creat- 
ing an  easement,  and  nothing  in 
the  surrounding  circumstances 
from  which  mutual  rights  can  be 
fairly  inferred.  Equitable  L.  Ass. 
Socy.  v.  Brennan.  661 

2.  Building  Restriction  —  Failure  of 
Proof.  The  owner  of  two  cross- 
street  lots  in  the  eastern  or  Park 
avenue  half  of  a  block  in  New 
York  city,  the  western  or  Madison 
avenue  half  of  which  was  cov- 
ered by  building  restrictions, 
brought  an  action  in  equity  to 
enforce  an  alleged  restriction 
against  the  building  of  stables  on 
lots  fronting  on  rark  avenue, 
derived  from  a  common  grantor 
through  a  deed  which,  as  well  as 
the  deeds  under  which  the  plain- 
tiff and  another  cross -street  owner 

.  held  title  to  their  respective  lots, 
•contained  a  covenant  by  the 
grantee  to  the  grantor,  his  heirs 
and  assigns,  not  to  build  a  stable 
or  certain  other  specified  build- 
ings on  the  premises,  and  stated 
that  the  covenants  therein  on  the 
part  of  the  grantee  should  run 
with  the  land  and  bind  all  suc- 
cessive owners  thereof,  and  their 
heirs  and  assigns.  None  of  the 
deeds  referred  to  any  uniform 
plan  of  restriction  or  contained 
.any  mutual  covenant  binding  on 
the  grantor.  Held,  that  the  cove- 
nant, running  to  the  grantor  only, 
did  not,  standing  by  itself,  tend 
in  any  way  to  prove  the  plaintiff's 
•case;  that  the  surrounding  cir- 
cumstances failed  to  establish  any 
uniform  plan  of  restriction  on  the 
eastern  half  of  the  block ;  and, 
hence,  that  a  judgment  in  favor 
of  the  plaintiff  should  be  re- 
versed. Id. 

CREDITORS. 

See  Corporations,  15,  18. 
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CREDITOR'S  ACTION. 

See  Debtor  and  Creditor,  7. 
Estoppel,  2. 


CRIMES. 

1.  Evidence  —  Receiving  Stolen  Goods. 
The  admission,  on  the  trial  of  an 
indictment  for  receiving  certain 
stolen  goods  knowing  them  to 
have  been  stolen,  of  evidence  of 
the  receiving  of  other  goods  by 
the  defendant,  does  not  constitute 
error  where  such  evidence  tends 
to  identify  the  goods  covered  by 
the  indictment,  and  it  appears 
that  the  proof  in  reference  thereto 
justified  the  inference  by  the  jury 
that  all  the  goods  were  taken  from 
the  same  place,  by  the  same  per-  . 
son,  at  the  same  time,  and  were 
received  by  the  defendant  from 
the  same  person  at  the  same  time. 
People  v.  McClure.  95 

2.  Verdict  —  Receiving  Stolen  Goods 
—  Guilty  Knowledge.  The  minutes 
of  the  trial  of  an  indictment, 
which  charged  the  receiving  of 
stolen  goods  with  guilty  knowl- 
edge stated  that  the  jury  on  com- 
ing into  court,  after  deliberation, 
'  *  say  that  they  find  the  prisoner 
guilty  of  receiving  stolen  goods." 
The  record  showed  that  sentence 
was  thereafter  rendered  by  the 
court.  The  minutes  also  stated 
that  the  defendant  was  arraigned 
"on  the  indictment  against  him 
for  receiving  stolen  goods,"  and 
that  a  pica  of  not  guilty  was  en- 
tered "  to  said  indictment."  The 
bill  of  exceptions  made  by  the 
defendant  stated  that  the  jury 
rendered  "a  general  verdict  of 
guilty."  Held,  that,  considering 
the  minutes  and  their  reference  to 
the  indictment  under  which  the 
conviction  was  had, and  the  express 
statement  in  the  bill  of  exceptions 
that  the  jury  rendered  a  general 
verdict  of  guilty,  the  reoord 
showed  a  conviction  for  the  offense 
charged  in  the  indictment,  namely, 
the  receiving  of  stolen  goods  with 
guilty  knowledge.  Id. 

8.  False  Imprisonment  —  Sufficiency 
of  Criminal  Deposition.  If  the 
facts  and  circumstances  stated  in 
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the  deposition  upon  which  a 
criminal  warrant  is  issued  show 
that  a  crime  lias  been  committed, 
and  are  sufficient  to  call  for  the 
judicial  determination  of  the 
magistrate  as  to  whether  there  is 
reasonable  ground  to  believe  that 
the  accused  committed  the  crime 
charged,  the  prosecutor  will  be 
protected  against  an  action  for 
false  imprisonment,  although 
the  magistrate  may  have  erred 
in  judgment.     Swart  v.  Bickard. 

264 

4  False  Imprisonment  —  Criminal 
Deposition  —  Burglary  —  Mean- 
ing of  "  Pr&wl."  In  an  action  to 
recover  damages  for  false  im- 
prisonment it  appeared  that  the 
warrant  on  which  the  plaintiff 
was  arrested  was  issued  upon  a 
deposition  mad 3  by  the  defend- 
ant, which  after  stating  facts 
showing  the  commission  of  a 
burglary  in  the  night  time,  stated 
that  the  deponent  believed  the 
offense  was  committed  by  the 
accused  from  the  fact  that  at  about 
the  time  of  its  commission  the 
accused  was  "prowling"  around 
the  premises.  Held,  that,  giving 
to  the  word  "prowl"  the  full 
effect  of  its  general  meaning,  viz., 
"to  rove  cr  wander  stealthily,  as 
one  in  search  of  plunder."  the 
statement  of  facts  was  sufficient 
to  justify  the  magistrate  in  deter- 
mining that  there  was  reasonable 
ground  to  believe  the  accused 
guilty  of  the  crime  charged  ;  that 
consequently  the  deposition  gave 
the  magistrate  jurisdiction  to 
issue  the  warraut ;  that  the 
warrant  was  a  protection  to  the 
defendant,  and  that  the  action 
for  false  imprisonment  could  not 
be  maintained.  Id. 

5.  Construction  of  Criminal  Deposi- 
tion. Great  latitude  of  construc- 
tion should  be  indulged  in,  in  de- 
termining the  sufficiency  of  a 
criminal  deposition,  when  the 
proceeding  based  thereon  is  at- 
attacked  collaterally  as  in  an  ac- 
tion for  false  imprisonment       Id. 


CRIMINAL  APPEAL. 
See  Appeal,  9. 


CRIMINAL  DEPOSITION. 
See  Crimes,  3-5. 

CRIMINAL  .INTENT. 
See  Forgery. 

CRIMINAL  TRIAL. 

Murder  Trial — Charge  to  Jury  — 
Intoxication  —  Penal  Code,  §  22. 
A  charge  to  the  jury,  on  a  murder 
trial  involving  the  question  of 
the  defendants  intoxication  at 
the  time  of  committing  the  act.  is 
erroneous  if  it  fails  to  state  the 
rule  on  the  subject  (Penal  Code. 
§  22)  with  sufficient  clearness  to 
enable  the  jury  to  understand  that 
partial  intoxication  may  be  con- 
sidered upon  the  question  of 
motive  or  intent  in  determining 
the  grade  or  degree  of  the  crime 
committed.     People  v.  Corey,    47£ 

CUSTOMER. 
See  Bills,  Notes  and  Checks,  9. 

DAMAGES. 

1.  Measure  of  Damages.  The  rule  of 
damages  to  be  applied  in  an  action 
to  recover  for  the  destruction  of 
shade  trees  is  the  difference  be- 
tween the  value  of  the  land  before 
and  after  the  injury.  Evans  v. 
Keystone  Gas  Co.  112 

2.  Contract  of  Sale— Breach  by  Vendee. 
The  general  rule,  fixing  as  the 
measure  of  damages,  for  a  breach 
of  a  contract  of  sale  by  the  vendee, 
the  difference  between  the  con- 
tract price  and  the  market  value, 
has  no  application  to  a  breach  of 
a  contract  for  the  manufacture  and 
sale  of  a  commodity,  unless  it 
appears  that,  upon  the  breach  by 
the  vendee,  the  vendor  could  have 
placed  the  commodity  upon  the 
market  and  thus  have  relieved 
himself  from  the  consequence  of 
the  vendee's  default.  Todd  v. 
Gamble.  382 

3.  Measure  of  Damages,  in  Absence 
of  Market  Value.     When  the  sub- 
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ject  of  a  contract  of  sale  at  a  fixed 
price  is  an  article  to  be  manu- 
factured by  the  vendor,  perishable 
in  its  nature  when  kept  for  any 
length  of  time  (such  as  e.  g. ,  sili- 
cate of  soda),  having  but  a  limited 
demand  and  no  real  market,  and 
only  manufactured  in  quantities 
upon  orders  by  consumers,  the 
mere  fact  that  at  the  time  of  a 
breach  of  the  contract  by  the 
vendee's  refusal  to  accept  delivery 
there  was  a  price  at  which  the 
vendor  had  been  able  to  effect 
sales  of  the  article,  is  not  con- 
trolling in  fixing  the  measure  of 
damages;  but  the  vendor  will  be 
entitled  to  recover  the  difference 
between'  what  it  would  cost  him 
to  manufacture  and  deliver  the 
article  under  the  contract  and  the 
contract  price.  Id. 

See  Highways,  2. 
Railroads,  5,  6. 


DEBTOR  AND  CREDITOR. 

1.  Accord  and  Satisfaction.  If  a  de- 
mand is  unliquidated,  the  accept- 
ance of  a  part  and  an  agreement  to 
cancel  the  entire  debt  furnishes  a 
new  consideration,  found  in  the 
compromise,  which  will  support 
an  accord  and  satisfaction  lias- 
soiy  v.  Tomlinson.  326 

2.  Unliquidated  Demand.  A  demand 
is  not  liquidated,  even  if  it  appears 
that  something  is  due,  unless  it 
appears  how  much  is  due;  and 
when  it  is  admitted  that  one  of 
two  specific  sums  is  due,  but 
there  is  a  genuine  dispute  as  to 
which  is  the  proper  amount,  the 
demand  is  regarded  as  unliqui- 
dated, within  the  meaning  of  that 
term  as  applied  to  the  subject  of 
accord  and  satisfaction.  Id. 

3.  Acceptance  of  Sum  Offered  in  Sat- 
isfaction. If,  when  the  amount  of 
an  indebtedness  is  in  dispute,  the 
debtor  sends  the  creditor  a  check 
for  the  sum  conceded  by  the  debtor 
to  be  due,  with  an  unsigned  re- 
ceipt "in  full"  and  a  letter  re- 
questing the  signing  aud  return 
of  the  voucher,  the  offer  of  pay- 
ment is  to  be  deemed  made  upon 
the  condition  of  its  acceptance  in 
satisfaction  of  the  debt;  and  if  the 


creditor  retains  the  papers,  and, 
after  claiming  a  larger  sum,  and 
the  refusal  of  the  debtor  to  pay 
anything  more,  indorses  and  col- 
lects the  check,  such  acceptance 
of  the  check  imports  an  election 
to  be  bound  by  the  condition  on 
which  it  was  offered  and  consti 
tutes  an  accord  and  satisfaction 
.  which  will  not  be  affected  by  the 
creditor's  subsequently  sending 
the  debtor  a  receipt  ' '  on  account,'* 
unless  such  receipt  is  acquiesced 
in  by  the  debtor.  Id. 

4.  Subrogation  —  Volunteer.  A  mere 
volunteer  or  intermeddler  cannot 
procure  subrogation  to  the  rights 
of  another  merely  because  he  has 
paid  a  debt  or  discharged  an  obli- 
gation for  which  that  person  was 
responsible;  but  to  entitle  one  to 
subrogation,  he  or  his  property 
must  have  been  in  some  way  law, 
fully  answerable  for  the  claim 
paid.    KochUr  v.  Hughes.  507 

5.  Subrogation  —  Supposed  Interest. 
As  a  general  rule  a  supposed  inter- 
est in  property  claimed  to  have 
been  protected  by  a  payment  is 
not  enough  to  support  a  claim  to 
subrogation.  Id. 

6.  Subrogation  —  Voluntary  Pay- 
ment. Where  a  person,  in  order  to 
protect  an  alleged  undivided  inter- 
est in  premises  claimed,  to  be  held 
in  common,  redeems  them  from 
tax  sales  and  brings  an  action 
against  his  alleged  co-tenant,  who 
claims  to  own  the  premises  as  an 
entirety  and  who  has  acquired 
the  rights  of  the  purchasers  at  the 
sales,  to  be  subrogated  to  such 
rights  to  the  full  amount  paid  by 
him,  and  fails  to  prove  his  title, 
he  has  no  interest  to  protect;  his 
payment  is  deemed  to  have  been 
voluntary,  and  his  complaint  is 
properly  dismissed.  Id. 

7.  Deceased  Insolvent  Debtor  —  Cred- 
itor's Action  under  Chap.  740, 
Laws  of  1894  —  Compulsory  Refer- 
ence. When,  in  an  action  brought 
under  the  statute  (Laws  of  1894, 
chap.  740),  by  an  alleged  creditor 
of  a  defeased  insolvent,  to  set 
aside  as  fraudulent  a  conveyance 
made  by  the  decedent,  the  alleged 
debt  is  denied,  the  issue  as  to  its 
existence  is  immediate  and  direct, 
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not  collateral  or  incidental ;  and, 
hence,  when  no  difficult  question 
of  law  is  involved,  a  compulsory 
reference,  on  the  ground  that  the 
examination  of  a  long  account 
will  be  required  (Code  Civ.  Pro. 
^  1018)  is  properly  ordered,  when 
it  appears  that  the  establishment 
of  the  debt  requires  the  examina- 
tion of  many  items  of  debits  and 
credits.  National  Shoe  &  Leather 
Bank  v.  Baker.  581 

8.  Waiver  of  Tort  —  Debt  —  Account. 
The  tort  involved  in  fraudulent 
overdrafts,  alleged  to  have  been 
made  by  a  customer  of  a  bank 
through  collusion  with  one  of  its 
employees,  may  be  waived  by 
treating  the  overdrafts  as  a  debt 
for  money  had  and  received;  and 
such  debt  may,  in  case  of  the 
death  of  the  customer  insolvent, 
form  the  basis  for  an  action  by 
the  bank  under  the  statute  (Laws 
of  1894,  chap.  740),  to  set  aside 
as  fraudulent  conveyances  made 
by  him,  in  which  the  debt  may  be 
substantiated  by  an  account  be- 
tween the  parties,  consisting  of 
debits  of  checks  cashed  and  cred- 
its  of    deposits    and    discounts. 

Id. 

DEEDS. 

1.  Restrictions  —  Estoppel  against  En- 
forcement. The  facts  —  that  a 
purchaser  of  a  lot  from  a  land  im- 
provement company  paid  for  the 
land  and  erected  a  builaing  thereon 
with  a  store  front,  upon  the  faith 
of  representations  made  to  him  by 
the  general  agent  of  the  vendor 
that  there  were  no  restrictions  on 
the  property  and  that  it  could  be 
used  for  business  purposes;  that 
he  did  not  receive  a  deed  until 
several  months  thereafter,  and  on 
then  observing  that  it  contained 
restrictions  against  using  or  per- 
mitting the  premises  to  be  used 
for  the  sale  of  intoxicating  liquors, 
was  informed  by  the  general  agent 
that  he  would  not  be  interfered 
with,  and  that  on  such  assurance 
he  accepted  and  recorded  the  deed 
and  thereafter  leased  the  premises 
to  a  person  who  he  knew  intended 
to  use  them  for  the  sale  of  intox- 
icating liquors  —  suffice  to  prevent 
the  vendor  from  obtaining  an  in- 
junction   restraining    the    tenant 


from  such  use  of  the  premises. 
So  held,  in  an  action  for  an  in]  unc- 
tion brought  by  the  vendor  against 
both  the  purchaser  and  tenant,  in 
which  the  purchaser  consented  to 
a  reversal,  on  appeal,  of  a  judg- 
ment refusing  the  injunction. 
Woodhaven  J.  L.  Co.  v.  Solly.     42 

2.  Exception  in  Grant.  By  an  ex- 
ception in  a  grant,  the  thing 
excepted  is  taken  wholly  out  of 
the  grant,  and  is  no  parcel  of  the 
thing  granted;  that  which  is 
excepted  out  of  the  general  words 
is  in  the  same  case  as  if  it  had 
never  been  touched.  ScJioonmaker 
v.  Hoyt.  425 

8.  Merger  of  Contract  in  Deed.  The 
general  rule  is  that  where  there 
is  a  contract  for  the  sale  of  land, 
by  the  terms  of  which  a  deed  is  to 
be  subsequently  given,  ths  de- 
livery and  acceptance  of  the 
deed  merges  the  contract  in  it, 
and  the  contract  is  superseded  by 
the  deed  as  to  such  provisions  as 
are  covered  by  the  conveyance 
made  in  pursuance  of  its  terms, 
and  remains  in  force  only  as  to 
any  other  provisions  it  may  con- 
tain. Id. 

4.  Grant  of  Growing  Hemlock  Bark 
—  Constmction  of  Instrument.  P., 
who  was  the  owner  of  certain  lots 
of  hemlock  land,  entered  into  a 
contract  with  M.,  who  owned  cer- 
tain other  lots,  whereby  the  latter 
sold  and  transferred  to  P.  the 
hemlock  bark  then  growing  on 
the  lots  owned  by  M,f  with  the 
right  of  entry  for  removing  it.  in 
consideration  of  which  P.  agreed 
to  sell  and  convey  to  M.  the  lots 
owned  by  P.,  but  excepting  and 
reserving  to  himself,  his  heirs  and 
assigns,  all  the  hemlock  bark 
thereon,  with  the  right  of  entry 
for  removing  it.  Thereafter  P. 
executed  ana  delivered  to  M.  a 
deed  in  accordance  with  the  con- 
tract, and  which  contained  the 
same  exception  and  reservation. 
P.  subsequently  assigned  the  M. 
contract  to  one  S.,  by  an  assign- 
ment which  described  the  con- 
tract as  one  between  P.  and  M. 
"•for  the  sale  and  removal  from 
the  lands  therein  described  of  the 
hemlock  bark  thereon."  Held, 
that  by  the  assignment" S.  acquired 
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title  only  to  the  bark  sold  and 
transferred  to  P.  by  the  contract, 
namely,  the  bark  on  the  lots 
owned  by  M.  at  the  time  of  the 
making  of  the  contract,  and  that 
he  did  not  acquire  any  interest 
in  the  bark  on  the  lots  conveyed 
by  P.  to  M.  retained  by  P.  by 
force  of  the  exception  thereof 
from  the  conveyance  to  M.,  as 
against  a  third  party  to  whom  P. 
had  conveyed  the  title  to  such 
bark  after  the  assignment.        Id. 

5.  Acceptance.  The  acceptance  of 
a  deed  by  the  grantee  thereof  is 
as  necessary  to  a  change  of  title  as 
its  delivery.     Koehler  v.  Huglies. 

507 

6.  Delivery  —  Evidence.  Where  a 
deed  is  shown  to  have  been 
executed  two  years  before  the 
death  of  the  grantee  named 
therein,  the  fact  that  it  was  re- 
corded after  his  death  is  of  slight 
importance  upon  the  question  of 
delivery  in  a  case  where  its  cus- 
tody during  the  interval  is  not 
shown  and  where  it  does  not  ap- 
Dear  by  whom  it  was  recorded. 

Id. 

7.  Acceptance — Conflict  of  Evidence. 
A  conflict  in  the  evidence,  relied 
upon  as  showing  a  delivery  and 
acceptance  of  a  deed  executed 
before,  but  not  recorded  until 
after  the  death  of  the  grantee,  is 
raised  by  testimony  to  the  effect 
that  if  the  deed  was  delivered  as 
claimed  the  grantee  became  the 
landlord  of  a  tenant  of  the  prem- 
ises, who  thereafter  attorned  to 
the  holder  of  an  adverse  title  in 
the  grantee's  presence  and  with 
his  implied  consent.  Id. 

See  Covenants.  1,  2. 

Riparian  Rights,  1-3. 


DEFINITIONS. 

1.  "SchoolJwuse."  A  building  erected  . 
and  used  for  a  school  does  not  fail 
to  come  within  the  designation  of 
"a  building  occupied  exclusively 
as  a  schoolhouse,"  in  the  Excise 
Law,  merely  because  the  teachers 
or  some  of  them  reside  in  it. 
People  ex  reL  v.  Murray.  171 


2.  "  Prowl.**  In  an  action  to  recover 
damages  for  false  imprisonment 
it  appeared  that  the  warrant  on 
which  the  plaintiff  was  arrested 
was  issued  upon  a  deposition 
made  by  the  defendant,  which, 
after  stating  facts  showing  the 
commission  of  a  burglary  in  the 
night  time,  stated  that  the  depo- 
nent believed  the  offense  was 
committed  by  the  accused  from 
the  fact  that  at  about  the  time  of 
its  commission  the  accused  was 
"prowling"  around  the  premises. 
Held,  that,  giving  to  the  word 
"prowl"  the  full  effect  of  its 
general  meaning,  viz.,  "to  rove 
or  wander  stealthily,  as  one  in 
search  of  plunder,"  the  statement 
of  facts  was  sufficient  to  justify 
the  magistrate  in  determining 
that  there  was  reasonable  ground 
to  believe  the  accused  guilty  of 
the  crime  charged.  Stoart  v. 
Richard.  264 

3.  "XuU  and  Void:*  The  words 
"  all  rights  and  privileges  granted 
hereby  shall  be  null  and  void  "do 
not  render  a  forfeiture  clause  in  a 
charter  self-executing;  but  the 
meaning  of  "null  and  void"  in 
such  a  connection  is  that  the  cor- 
porate existence  shall  be  "void- 
able," i.  e.,  that  in  case  of  default 
the  corporation  may  be  dissolved 
through  appropriate  legal  pro- 
ceedings by  the  attorney-general. 
In  re  N.  t.  &  L.  I.  6r.  Co.  v. 
Smith.  540 

4.  "Inhaling  Gas.**  The  words 
"inhaling  gas,"  in  an  accident  in- 
surance policy,  held  to  refer  to  a 
voluntary,  intelligent  and  con- 
scious act  on  the  par^  of  the  in- 
sured, and  also  have  reference  to 
medical  or  surgical  treatment,  or 
suicidal  purpose.  Menntiley  v. 
E.  L.  A.  Co.  596 

5.  "  Anything  Accidentally  Taken, 
Administered  or  Inhaled."  The 
words  "anything  accidentally 
taken,  administered  or  inhaled," 
in  an  accident  insurance  policy, 
held  to  apply  only  to  cases  where 
sonu thing  has  been  voluntarily 
and  intentionally,  although  mis- 
takenly, taken,  administered  or 
inhaled.  Id, 
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.  "External  and  Visible  Marks.*1 
The  exception,  in  an  accident  in- 
surance policy,  of  death  or  dis- 
ablement "from  accidents  that 
shall  bear  no  external  and  visible 
marks,"  means  that  the  policy  is 
to  cover  only  such  injury  as  can 
be  shown  by  external  and  visible 
evidence  to  nave  been  accidental. 

Id. 

.  "Issue."  In  a  will  the  word 
"  issue  "  in  its  general  sense,  in  the 
absence  of  any  indication  to  the 
contrary,  includes  in  its  meaning 
descendants  generally;  but  when 
it  is  apparent  from  the  extrinsic 
circumstances,  proper  to  be  con- 
sidered, or  the  provisions  of  the 
will,  that  the  testator  intended 
children,  its  meaning  will  be  so 
limited.      Chwatal    v.   Schreiner. 


DELIVERY. 


See  Deed,  6. 
Sales,  1. 


DEMAND. 
See  Conversion. 

DEVISE. 

See  Partition. 
Will,  1,  2. 

DIRECTOR. 
See  Banking,  2. 

DIVERSION. 
See  Bills,  Notes  and  Checks,  7,  8. 

DIVISION  OF  COUNTY. 
See  Constitutional  Law,  1. 

DOMICILE. 

Residence  —  Absence  from  State  — 
Travelers.  One  who  has  a  resi- 
dence and  domicile  in  this  state 


and  departs  as  a  traveler  for  busi- 
ness or  pleasure  in  another  coun- 
try, does  not  by  his  mere  absence 
acquire  a  residence  or  reside  in 
that  country.     Hart  v.  Kip.      306 


DUES. 
See  Associations,  1,  4,  5. 

DYING  DECLARATIONS. 
See  Evidence,  13. 

EASEMENTS. 

1.  Right  of  Way  —  Ingress  and 
Egress.  A  grant,  in  a  deed,  of  an 
easement  in  an'aileyway  "  for  in- 
gress and  egress  along  the  alley  line 
of  the  premises  hereby  deeded," 
for  a  specified  distance,  "and  no 
more  and  for  no  other  purpose/* 
does  not  import  a  restriction  of  the 
use  to  any  particular  mode  of  in- 
gress or  egress,  such  as  foot  travel 
on  a  sidewalk  in  the  alley,  al- 
though that  may  have  been  the 
mode  in  use  at  the  time  of  the 
grant;  and  as  long  as  the  alley  is 
used  for  ingress  and  egress  only, 
the  easement  will  not  be  extin- 
guished by  subsequent  changes 
in  the  uses  and  occupancy  of  the 
dominant  premises  by  reason  of 
which  the  passagewav  may  be 
more  frequently  used  by  "foot 
passengers,  as  well  as  by  horses 
and    vehicles.      Arnold    v.     Fee. 

214 

2.  Right  of  Way  —  Passing  and  Re- 
passing. Under  a  reservation  of 
an  easement  in  an  alley  "for  the 
purpose  of  passing  and  re-pass- 
ing" to  the  street  on  which  the 
alley  opens,  without  other  restric- 
tion, the  alley  may  be  used  for  the 
passage  of  teams  and  vehicles,  as 
well  as  foot  travelers,  so  far  as  is 
necessary  to  the  reasonable  use 
and  enjoyment  of  the  dominant 
premises,  although  the  uses  and 
occupancy  of  the  premises  may 
have  been  changed.  Gillespie  v. 
Weinberg.  238 

See  Covenants,  1,  2. 
Railroads,  6. 
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EJECTMENT. 

New  Trial  —  Stipulation  to  Refer. 
When  a  party  defeated  in  an  eject- 
ment action  avails  himself  of  the 
privilege  of  the  statute  (Code  Civ. 
Pro.  §  1525)  to  have  a  new  trial,  a 
previous  stipulation  for  trial  be- 
fore a  referee  holds  good;  and,  in 
the  absence  of  a.  stipulation  pro- 
viding otherwise,  the  court  must 
appoint  another  referee  for  the 
new  trial  (Code  Civ.  Pro.  §  1011.) 
Brown  v.  Hoot  Mfg.  Co.  294 


ELECTIONS. 

1.  Official  Ballot  — Fames  of  Candi- 
dates. Under  the  Election  Law  as 
amended  in  1895  (Chap.  810,  Laws 
of  1895),  a  county  clerk  has  no 
authority  to  insert  and  print  in  a 
party  column  on  the  official 
blanket  ballot  the  names  of  any 
candidates  other  than  those  who 
have  been  duly  nominated  and 
certified  by  the  party  whose  name 
and  emblem  head  the  column.  In 
re  Madden.  136 

2.  Official  Ballots —  Irregularities  on 
the  Part  of  Officers.  The  votes  of 
innocent  electors  are  not  invalida- 
ted by  irregularities  or  unauthor- 
ized acts  on  the  part  of  public 
officers  charged  with  the  duty  of 
preparing  and  printing  official  bal- 
lots, when  no  irregularity  or 
want  of  authority  appears  on  the 
face  of  the  ballots.  People  ex  rel. 
v.  Wood.  142 

3.  Official  Ballots  —  Unauthorized  In- 
sertion of  Candidates.  A  county 
clerk,  charged  with  the  duty  of 
preparing  and  printing  the  official 
blanket  ballots  for  the  general 
election  of  1895,  inserted  and 
printed  in  the  column  of  a  local 
county  party,  which  had  made 
local  nominations  only,  together 
with  the  names  of  the  local  candi- 
dates it  had  nominated,  the  names 
of  candidates  for  state  and  judicial 
offices  who  had  been  duly  nomi- 
nated and  certified  by,  and  whose 
Dames  were  also  printed  in  the 
column  of,  the  party  of  which  the 
local  party  was  a  faction.  These 
ballots  were  furnished  by  the 
proper  officials  to  the  electors,  and 
-were  deposited  and  counted.  'Held, 


that  while  the  action  of  the  county 
clerk,  in  inserting  in  the  local 
party  column  the  names  of  candi- 
dates who  had  not  been  nominated 
and  certified  by  that  party,  was, 
under  the  Election  Law  as 
amended  in  1895  (Chap.  810,  Laws 
of  1895),  unauthorized  and  with- 
out right,  it  was  a  latent  defect 
and  did  not  disfranchise  qualified 
and  innocent  voters  who  had'  used 
the  official  ballots  so  furnished 
them;  and  that,  where  the  local 
party  column  had  been  .  duly 
crossed  by  voters  to  express  their 
choice,  the  county  board  of  can- 
vassers should  not  be  required  to 
reject  the  ballots  from  the  count 
for  candidates  so  improperly  in- 
cluded in  that  column.  Id. 

4.  Official  Ballots.  The  provision  of 
section  105  of  the  Election  Law  as 
amended  in  1895  (Chap.  810,  Laws 
of  1895),  that  "none  but  ballots 
provided  in  accordance  with  the 
provisions  of  this  act  shall  be 
counted,"  does  not  mean  tnat  no 
official  ballots  shall  be  counted  ex- 
cept those  prepared  with  strict 
conformity  to  the  law  by  the 
officers  charged  with  their  prepar- 
ation and  printing.  Id. 

5.  Marked  'Ballots.  An  official  bal- 
lot is  not  a  marked  ballot  within 
the  law  because  of  anv  irregularity 
or  defect  in  making  it  up  or  print- 
ing it.  Id, 

6.  Public  Officers  —  Time  of  Election. 
The  election  of  a  public  officer 
must  be  referred  to  the  day  upon 
which  the  electoral  body,  in  whom 
the  right  of  election  resides,  ex- 
presses its  choice  by  voting  for 
candidates  for  the  office,  and  not 
to  some  subsequent  day  when  the 
result  is  declared;  and  tnere  is  no 
distinction  in  this  respect  between 
town  and  other  elections.  People 
ex  rel.  v.  Foley.  677 


ELEVATED  RAILROADS. 
See  Railroads,  1-6. 

EMINENT  DOMAIN. 

1.  Costs — Allowances.  In  the  ab- 
sence of  a  statute  providing  for 
costs  or  allowances  for  expenses 
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that  the  tax  account  should  be 
remitted  to  the  Supreme  Court 
for  correction  and  restatement 
there  accordingly.  Id. 

See  People  ex  rel.  Edison  El.  L. 
Co.  v.  Campbell  (Mem.)  759 

See  Associations. 
Warehouseman,  4. 


COSTS. 

1.  Allowances.  In  the  absence  of  a 
statute  providing  for  costs  or 
allowances  for  expenses  in  legal 
proceedings  none  can  be  re- 
covered.    In  re  City  of  Brooklyn. 

107 

2.  Condemnation   Proceedings — Ex- 
\tra    Allowance.      The    authority 

given  by  section  3372  of  the  Code 
of  Civil  Procedure  to  grant  an  ex- 
tra allowance  to  a  defendant  in 
condemnation  proceedings  relates 
to  proceedings    taken   under  the 

feneral  law  embodied  in  chapter 
3  of  the  Code,  and  does  not  ex- 
tend to  proceedings  token  under  a 
subsequent  special  statute  (such 
as  chapter  481,  Laws  of  1893, 
authorizing  the  city  of  Brooklyn 
to  acquire  the  property  of  the 
Long  Island  Water  Supply  Com- 
pany), enacted  to  cover  a  case  not 
within  the  general  law,  and  which 
prescribes  an  independent  and 
materially  different  procedure  and 
makes  no  provision  for  costs  or 
allowances.  Id. 

3.  Condemnation  Proceedings  —  Ex- 
tra Allowance.  The  right  to  costs, 
in  condemnation  proceedings 
taken  under  such  a  special  stat- 
ute, containing  no  provision  for 
costs  or  allowances,  is  governed 
by  the  general  statute  asto  costs 
in  special  proceedings  (£  3240, 
Code  Civ.  Pro.),  which  gives  onlv 
the  specific  costs  allowed  for  simi- 
lar services  in  an  action,  and  does 
not  authorize  any  additional  ] 
allowance.  /(/. 

4.  Appeal    from    Justice's    Covrt — : 
Kew   Trial.     Where  the  right  to 
costs  on  an  appeal  from  n  Justice's  . 
Court  to    the   County   Court,    in  j 
which  a  new  trial  was  had,  was  | 


governed  by  section  9070  of  the 
Code  of  Civil  Procedure  as  it  ex- 
isted from  the  amendment  of 
1885  to  that  of  1895,  held,  that  the 
section,  as  amended  in  1885,  was 
to  be  construed  as  meaning  that 
where  neither  party  made  an  offer 
of  judgment  as  therein  provided, 
,  the  party  who  recovered  in  the 
appellate  court  wras  entitled  to 
costs,  irrespective  of  the  amount 
of  his  recovery  there.  Pierano  v. 
Merritt.  289 

5.  In  Court  of  Appeals.  Where 
leave  to  withdraw  an  appeal  is 
granted  "upon  payment  of  all 
costs  before  notice  of  argument,'* 
the  costs  referred  to  mean  those 
in  the  Court  of  Appeals.  Broad- 
way S.  Instn.  v.  Town  of  Pelham. 

737 

COUNTY. 
See  Constitutional  Law,  1,  2. 


COUNTY  COURT. 
See  Courts,  2. 


COURTS. 

1.  Reversal  upon  Facts.  Although  a 
review  of  the  opinion  of  the  Gen- 
eral Term  may  indicate  that  a  re- 
versal of  a  judgment  by  it  was 
based  upon  the  facts,  the  presen- 
tation of  a  certificate  of  the  Gen- 
eral Term  stating  that  its  reversal 
was  upon  "the  ground  stated  in 
the  opinion  "  is  not  a  proper  mode 
of  informing  the  Court  of  Appeals 
that  the  reversal  was  upon  a 
question  of  fact.  (Code  Civ.  Pro. 
§  1338.)    In  re  Lavdy.  403 

2.  Mechanics  Lien  —  Jurisdiction  of 
County   Court  —  Residence  of  2k- 

fendant.  A  County  Court  hai 
jurisdiction  (within  the  general 
limitation  as  to  amount)  in  an 
action  to  foreclose  a  mechanic's 
lien  under  the  statute  (Laws  of 
1885,  chap.  342),  where  the  prop- 
erty is  situated  in  the  county,  al- 
though the  defendant  does  not 
reside  therein.    Raven  t.  Smith. 

415 
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COVENANTS. 

1.  Building  Restriction  —  Enforce- 
ment. An  action  to  enforce  an 
alleged  negative  easement,  such 
as  a  building  restriction,  by  an 
owner  of  neighboring  property 
against  property  derived  from  a 
common  grantor,  cannot  be  main- 
tained when  the  covenant  relied 
on  is  exclusively  for  the  benefit  of 
the  grantor,  and  there  is  no  mu- 
tual agreement  or  undertaking 
between  the  various  owners  creat- 
ing an  easement,  and  nothing  in 
the  surrounding  circumstances 
from  which  mutual  rights  can  be 
fairly  inferred.  Equitable  L.  Ass. 
Socy.  v.  Brennan.  661 

2.  Building  Restriction  —  Failure  of 
Proof.  The  owner  of  two  cross- 
street  lots  in  the  eastern  or  Park 
avenue  half  of  a  block  in  New 
York  city,  the  western  or  Madison 
avenue  half  of  which  was  cov- 
ered by  building  restrictions, 
brought  an  action  in  equity  to 
enforce  an  alleged  restriction 
against  the  building  of  stables  on 
lots  fronting  on  Park  avenue, 
derived  from  a  common  grantor 
through  a  deed  which,  as  well  as 
the  deeds  under  which  the  plain- 
tiff and  another  cross-street  owner 

.  held  title  to  their  respective  lots, 
•contained  a  covenant  by  the 
grantee  to  the  grantor,  his  heirs 
and  assigns,  not  to  build  a  stable 
or  certain  other  specified  build- 
ings on  the  premises,  and  stated 
that  the  covenants  therein  on  the 
part  of  the  grantee  should  run 
with  the  land  and  bind  all  suc- 
cessive owners  thereof,  and  their 
heirs  and  assigns.  None  of  the 
deeds  referred  to  any  uniform 
plan  of  restriction  or"  contained 
any  mutual  covenant  binding  on 
the  grantor.  Held,  that  the  cove- 
nant, running  to  the  grantor  only, 
did  not,  standing  by  itself,  tend 
in  any  way  to  prove  the  plaintiff's 
•case;  that  the  surrounding  cir- 
cumstances failed  to  establish  any 
uniform  plan  of  restriction  on  the 
-eastern  half  of  the  block ;  and, 
hence,  that  a  judgment  in  favor 
of  the  plaintiff  should  be  re- 
versed. Id. 

CREDITORS. 

See  Corporations,  15,  18. 

100 


CREDITOR'S  ACTION. 

See  Debtor  and  Creditor,  7. 
Estoppel,  2. 


CRIMES. 

1.  Evidence — Receiving  Stolen  Goods. 
The  admission,  on  the  trial  of  an 
indictment  for  receiving  certain 
stolen  goods  knowing  them  to 
have  been  stolen,  of  evidence  of 
the  receiving  of  other  goods  by 
the  defendant,  does  not  constitute 
error  where  such  evidence  tends 
to  identify  the  goods  covered  by 
the  indictment,  .  and  it  appears 
that  the  proof  in  reference  thereto 
justified  the  inference  by  the  jury 
that  all  the  goods  were  taken  from 
the  same  place,  by  the  same  per- 
son, at  the  same  time,  and  were 
received  by  the  defendant  from 
the  same  person  at  the  same  time. 
People  v.  McClure.  95 

2.  Verdict  —  Receiving  Stolen  Goods 
—  Guilty  Knowledge.  The  minutes 
of  the  trial  of  an  indictment, 
which  charged  the  receiving  of 
stolen  goods  with  guilty  knowl- 
edge stated  that  the  jury  on  com- 
ing into  court,  after  deliberation, 
"say  that  they  find  the  prisoner 
guilty  of  receiving  stolen  goods." 
The  record  showed  that  sentence 
was  thereafter  rendered  by  the 
court.  The  minutes  also  stated 
that  the  defendant  was  arraigned 
"on  the  indictment  against  him 
for  receiving  stolen  goods,"  and 
that  a  plea  of  not  guilty  was  en- 
tered "  to  said  indictment."  The 
bill  of  exceptions  made  by  the 
defendant  stated  that  the  jury 
rendered  "a  general  verdict  of 
guilty."  Held,  that,  considering 
the  minutes  and  their  reference  to 
the  indictment  uuder  which  the 
conviction  was  had, and  the  express 
statement  in  the  bill  of  exceptions 
that  the  jury  rendered  a  general 
verdict  of  guilty,  the  record 
showed  a  conviction  for  the  offense 
charged  in  the  indictment,  namely, 
the  receiving  of  stolen  goods  with 
guilty  knowledge.  Id. 

8.  False  Imprisonment  —  Sufficiency 
of  Criminal  Deposition.  If  the 
facts  and  circumstances  stated  in 


794 


INDEX. 


the  deposition  upon  which  a 
criminal  warrant  is  issued  show 
that  a  crime  has  been  committed, 
and  are  sufficient  to  call  for  the 
judicial  determination  of  the 
magistrate  as  to  whether  there  is 
reasonable  ground  to  believe  that 
the  accused  committed  the  crime 
changed,  the  prosecutor  will  be 
protected  against  an  action  for 
false  imprisonment,  although 
the  magistrate  may  have  erred 
in  judgment.     Swart  v.  Richard. 

264 

4  False  Imprisonment  —  Criminal 
Deposition  —  Burglary  —  Mean- 
ing of lt  Prowl."  In  an  action  to 
recover  damages  for  false  im- 
prisonment it  appeared  that  the 
warrant  on  which  the  plaintiff 
was  arrested  was  issued  upon  a 
deposition  mads  by  the  defend- 
ant, which  after  stating  facts 
showing  the  commission  of  a 
burglary  in  the  night  time,  stated 
that  the  deponent  believed  the 
offense  was  committed  by  the 
accused  from  the  fact  that  at  about 
the  time  of  its  commission  the 
accused  was  "prowling"  around 
the  premises.  Held,  that,  giving 
to  the  word  "prowl"  the  full 
effect  of  its  general  meaning,  viz., 
"  to  rove  cr  wander  stealthily,  as 
one  in  search  of  plunder/'  the 
statement  of  facts  was  sufficient 
to  justify  the  magistrate  in  deter- 
mining that  there  was  reasonable 
ground  to  believe  the  accused 
guilty  of  the  crime  charged  ;  that 
consequently  the  deposition  gave 
the  magistrate  jurisdiction  to 
issue  the  warrant ;  that  the 
warrant  was  a  protection  to  the 
defendant,  and  that  the  action 
for  false  imprisonment  could  not 
be  maintained.  Id. 

5.  Construction  of  Criminal  Deposi- 
tion. Great  latitude  of  construc- 
tion should  be  indulged  in,  in  de- 
termining the  sufficiency  of  a 
criminal  deposition,  when  the 
proceeding  based  thereon  is  at- 
attacked  collaterally  as  in  an  ac- 
tion for  false  imprisonment       Id. 


CRIMINAL  APPEAL. 
Sec  Appeal,  9. 


CRIMINAL  DEPOSITION. 
See  Crimes,  3-5. 

CRIMINAL  .INTENT. 
See  Forgery. 

CRIMINAL  TRIAL. 

Murder  Trial — Charge  to  Jury  — 
Intoxication  —  Penal  Code,  §  22. 
A  charge  to  the  jury,  on  a  murder 
trial  involving  the  question  of 
the  defendant's  intoxication  at 
the  time  of  committing  the  act,  is 
erroneous  if  it  fails  to  state  the 
rule  on  the  subject  (Penal  Code, 
§  22)  with  sufficient  clearness  to 
enable  the  jury  to  understand  that 
partial  intoxication  may  be  con- 
sidered upon  the  question  of 
motive  or  intent  in  determining 
the  grade  or  degree  of  the  crime 
committed.    People  v.  Corey.    476- 

CUSTOMER. 
See  Bills,  Notes  and  Checks,  9. 

DAMAGES. 

1.  Measure  of  Damages,  The  rule  of 
damages  to  be  applied  in  an  action 
to  recover  for  the  destruction  of 
shade  trees  is  the  difference  be- 
tween the  value  of  the  land  before 
and  after  the  injury.  Evans  v. 
Keystone  Gas  Co.  112 

2.  Contract  of  Sale — Breach  by  Vendee. 
The  general  rule,  fixing  as  the 
measure  of  damages,  for  a  breach 
of  a  contract  of  sale  by  the  vendee, 
the  difference  between  the  con- 
tract price  and  the  market  value, 
has  no  application  to  a  breach  of 
a  contract  for  the  manufacture  and 
sale  of  a  commodity,  unless  it 
appears  that,  upon  the  breach  by 
the  vendee,  the  vendor  could  have 
placed  the  commodity  upon  the 
market  and  thus  have  relieved 
himself  from  the  consequence  of 
the  vendee's  default.  Todd  v. 
Gamble.  382 

3.  Measure  of  Damages,  in  Absence 
of  Market  Value.    When  the  sub- 
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ject  of  a  contract  of  sale  at  a  fixed 
price  is  an  article  to  be  manu- 
factured by  the  vendor,  perishable 
in  its  nature  when  kept  for  any 
length  of  time  (such  as  e.  g.,  sili- 
cate of  soda),  having  but  a  limited 
demand  and  no  real  market,  and 
only  manufactured  in  quantities 
upon  orders  by  consumers,  the 
mere  fact  that  at  the  time  of  a 
breach  of  the  contract  by  the 
vendee's  refusal  to  accept  delivery 
there  was  a  price  at  which  the 
vendor  had  been  able  to  effect 
sales  of  the  article,  is  not  con- 
trolling in  fixing  the  measure  of 
damages;  but  the  vendor  will  be 
entitled  to  recover  the  difference 
between  what  it  would  cost  him 
to  manufacture  and  deliver  the 
article  under  the  contract  and  the 
contract  price.  Id. 

See  Highways,  2. 
Railroads,  5,  6. 


DEBTOR  AND  CREDITOR. 

1.  Accord  and  Satisfaction.  If  a  de- 
mand is  unliquidated,  the  accept- 
ance of  a  part  and  an  agreement  to 
cancel  the  entire  debt  furnishes  a 
new  consideration,  found  in  the 
compromise,  which  will  support 
an  accord  and  satisfaction  Nat- 
soiy  v.  Tomlinson.  326 

2.  Unliquidated  Demand.  A  demand 
is  not  liquidated,  even  if  it  appears 
that  something  is  due,  unless  it 
appears  how  much  is  due;  and 
when  it  is  admitted  that  one  of 
two  specific  sums  is  due,  but 
there  is  a  genuine  dispute  as  to 
which  is  the  proper  amount,  the 
demand  is  regarded  as  unliqui- 
dated, within  the  meaning  of  that 
term  as  applied  to  the  subject  of 
accord  and  satisfaction.  Id. 

3.  Acceptance  of  Sum  Offered  in  Sat- 
isfaction. If,  when  the  amount  of 
an  indebtedness  is  in  dispute,  the 
debtor  sends  the  creditor  a  check 
for  the  sum  conceded  by  the  debtor 
to  be  due,  with  an  unsigned  re- 
ceipt "in  full"  and  a  letter  re- 
questing the  signing  aud  return 
of  the  voucher,  the  offer  of  pay- 
ment is  to  be  deemed  made  upon 
the  condition  of  its  acceptance  in 
satisfaction  of  the  debt;  and  if  the 


creditor  retains  the  papers,  and, 
after  claiming  a  larger  sum,  and 
the  refusal  of  the  debtor  to  pay 
anything  more,  indorses  and  col- 
lects the  check,  such  acceptance 
of  the  check  imports  an  election 
to  be  bound  by  the  condition  on 
which  it  was  offered  and  consti 
tutes  an  accord  and  satisfaction 
which  will  not  be -affected  by  the 
creditor's  subsequently  sending 
the  debtor  a  receipt  ' '  on  account,*' 
unless  such  receipt  is  acquiesced 
in  by  the  debtor.  Id. 

4.  Subrogation  —  Volunteer.  A  mere 
volunteer  or  intermeddler  cannot 
procure  subrogation  to  the  rights 
of  another  merely  because  he  has 
paid  a  debt  or  discharged  an  obli- 
gation for  which  that  person  was 
responsible;  but  to  entitle  one  to 
subrogation,  he  or  his  property 
must  have  been  in  some  way  law, 
fully  answerable  for  the  claim 
paid.    Koehler  v.  Huglies.  507 

5.  Subrogation — Supposed  Interest. 
As  a  general  rule  a  supposed  inter- 
est in  property  claimed  to  have 
been  protected  by  a  payment  is 
not  enough  to  support  a  claim  to 
subrogation.  Id. 

6.  Subrogation  —  Voluntary  Pay- 
ment. Where  a  person,  in  order  to 
protect  an  alleged  undivided  inter- 
est in  premises  claimed' to  be  held 
in  common,  redeems  them  from 
tax  sales  and  brings  an  action 
against  his  alleged  co-tenant,  who 
claims  to  own  the  premises  as  an 
entirety  and  who  has  acquired 
the  rights  of  the  purchasers  at  the 
sales,  to  be  subrogated  to  such 
rights  to  the  full  amount  paid  by 
him,  and  fails  to  prove  his  title, 
he  has  no  interest  to  protect;  his 
payment  is  deemed  to  have  been 
voluntary,  and  his  complaint  is 
properly  dismissed.  Id. 

7.  Deceased  Insolvent  Debtor  —  Cred- 
itofs  Action  under  Chap.  740, 
Laws  of  1894  ■—  Compulsory  Refer- 
ence. When,  in  an  action  brought 
under  the  statute  (Laws  of  1894, 
chap.  740),  by  an  alleged  creditor 
of  a  deceased  insolvent,  to  set 
aside  as  fraudulent  a  conveyance 
made  by  the  decedent,  the  alleged 
debt  is  tlenied,  the  issue  as  to  its 
existence  is  immediate  and  direct, 
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not  collateral  or  incidental ;  and, 
hence,  when  no  difficult  question 
of  law  is  involved,  a  compulsory 
reference,  on  the  ground  that  the 
examination  of  a  long  account 
will  be  required  (Code  Civ.  Pro. 
§  1013)  is  properly  ordered,  when 
it  appears  that  the  establishment 
of  the  debt  requires  the  examina- 
tion of  many  items  of  debits  and 
credits.  National  Shoe  &  Leather 
Bank  v.  Baker.  581 

8.  Waiter  of  Tort  —  Debt  —  Account. 
The  tort  involved  in  fraudulent 
overdrafts,  alleged  to  have  been 
made  by  a  customer  of  a  bank 
through  collusion  with  one  of  its 
employees,  may  be  waived  by 
treating  the  overdrafts  as  a  debt 
for  money  had  and  received;  and 
such  debt  may,  in  case  of  the 
death  of  the  customer  insolvent, 
form  the  basis  for  an  action  by 
the  bank  under  the  statute  (Laws 
of  1894,  chap.  740),  to  set  aside 
as  fraudulent  conveyances  made 
by  him,  in  which  the  debt  may  be 
substantiated  by  an  account  be- 
tween the  parties,  consisting  of 
debits  of  checks  cashed  and  cred- 
its  of    deposits    and    discounts. 

Id. 

DEEDS. 

1.  Restrictions  —  Estoppel  against  En- 
forcement. The  facts  —  that  a 
purchaser  of  a  lot  from  a  land  im- 
provement company  paid  for  the 
land  and  erected  a  builaing  thereon 
with  a  store  front,  upon  the  faith 
of  representations  made  to  him  by 
the  general  agent  of  the  vendor 
that  there  were  no  restrictions  on 
the  property  and  that  it  could  be 
used  for  business  purposes;  that 
he  did  not  receive  a  deed  until 
several  months  thereafter,  and  on 
then  observing  that  it  contained 
restrictions  against  using  or  per- 
mitting the  premises  to  be  used 
for  the  sale  of  iutoxicating  liquors, 
was  informed  by  the  general  agent 
that  he  would  not  be  interfered 
with,  and  that  on  such  assurance 
he  accepted  and  recorded  the  deed 
and  thereafter  leased  the  premises 
to  a  person  who  he  knew  intended 
to  use  them  for  the  sale  of  intox 
icating  liquors  —  suffice  to  prevent 
the  vendor  from  obtaining  an  in 
junction    restraining    the    tenant 


from  such  use  of  the  premises. 
So  held,  in  an  action  for  an  injunc- 
tion brought  by  the  vendor  against 
both  the  purchaser  and  tenant,  in 
which  the  purchaser  consented  to 
a  reversal,  on  appeal,  of  a  judg- 
ment refusing  the  injunction. 
Woodhaven  J.  L.  Co.  v.  Solly.     42 

2.  Exception  in  Grant.  By  an  ex- 
ception in  a  grant,  the  thing 
excepted  is  taken  wholly  out  of 
the  grant,  and  is  no  parcel  of  the 
thing  granted;  that  which  is 
excepted  out  of  the  general  words 
is  in  the  same  case  as  if  it  had 
never  been  touched.  Sehoonmaker 
v.  Hoyt.  425 

8.  Meaner  of  Contract  in  Deed.  The 
general  rule  is  that. where  there 
is  a  contract  for  the  sale  of  land, 
by  the  terms  of  which  a  deed  is  to 
be  subsequently  given,  th3  de- 
livery and  acceptance  of  the 
deed  merges  the  contract  in  it, 
and  the  contract  is  superseded  by 
the  deed  as  to  such  provisions  as 
are  covered  by  the  conveyance 
made  in  pursuance  of  its  terms, 
and  remains  in  force  only  as  to 
any  other  provisions  it  may  con- 
tain. Id. 

4.  Grant  of  Granting  Hemlock  Bark 
—  Construction  of  Instrument.  P.,  . 
who  was  the  owner  of  certain  lots 
of  hemlock  land,  entered  into  a 
contract  with  M. ,  who  owned  cer- 
tain other  lots,  whereby  the  latter 
sold  and  transferred  to  P.  the 
hemlock  bark  then  growing  on 
the  lots  owned  by  M.,  with  the 
right  of  entry  for  removing  it,  in 
consideration  of  which  P.  agreed 
to  sell  and  convey  to  M.  the  lots 
owned  by  P.,  but  excepting  and 
reserving  to  himself,  his  heirs  and 
assigns,  all  the  hemlock  bark 
thereon,  with  the  right  of  entry 
for  removing  it.  Thereafter  P. 
executed  and  delivered  to  M.  a 
deed  in  accordance  with  the  con- 
tract, and  which  contained  the 
same  exception  and  reservation. 
P.  subsequently  assigned  the  M. 
contract  to  one  S. ,  by  an  assign- 
ment which  described  the  con- 
tract as  one  between  P.  and  M. 
"•for  the  sale  and  removal  from 
the  lands  therein  described  of  the 
j  hemlock  bark  thereon!"  Held, 
\     that  by  the  assignment  S.  acquired 
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title  only  to  the  bark  sold  and 
transferred  to  P.  by  the  contract, 
namely,  the  bark  on  the  lots 
owned  by  M.  at  the  time  of  the 
making  of  the  contract,  and  that 
he  did  not  acquire  any  interest 
in  the  bark  on  the  lots  conveyed 
by  P.  to  M.  retained  by  P.  by 
force  of  the  exception  thereof 
from  the  conveyance  to  M.,  as 
against  a  third  party  to  whom  P. 
had  conveyed  the  title  to  such 
bark  after  the  assignment.        Id. 

5.  Acceptance.  The  acceptance  of 
a  deed  by  the  grantee  thereof  is 
as  necessary  to  a  change  of  title  as 
its  delivery.     Koehler  v.  Hughes. 

507 

6.  Delivery  —  Evidence.  Where  a 
deed  is  shown  to  have  been 
executed  two  years  before  the 
death  of  the  grantee  named 
therein,  the  fact  that  it  was  re- 
corded after  his  death  is  of  slight 
importance  upon  the  question  of 
delivery  in  a  case  where  its  cus- 
tody during  the  interval  is  not 
shown  and  where  it  does  not  ap- 
pear by  whom  it  was  recorded. 

Id. 

7.  Acceptance — Conflict  of  Evidence . 
A  conflict  in  the  evidence,  relied 
upon  as  showing  a  delivery  and 
acceptance  of  a  deed  executed 
before,  but  not  recorded  until 
after  the  death  of  the  grantee,  is 
raised  by  testimony  to  the  effect 
that  if  the  deed  was  delivered  as 
claimed  the  grantee  became  the 
landlord  of  a  tenant  of  the  prem- 
ises, who  thereafter  attorned  to 
the  holder  of  an  adverse  title  iu 
the  grantee's  presence  and  with 
his  implied  consent.  Id. 

See  Covenants.  1,  2. 

Riparian  Rights,  1-3. 


DEFINITIONS. 

1.  "Schoolhouse."  A  building  erected 
and  used  for  a  school  docs  not  fail 
to  come  within  the  designation  of 
"a  building  occupied  exclusively 
as  a  school  house,"  in  the  Excise 
Law,  merely  because  the  teachers 
or  some  of  them  reside  in  it. 
People  ex  rel.  v.  Mwray.  171 


2.  "  Proicl."  In  an  action  to  recover 
damages  for  false  imprisonment 
it  appeared  that  the  warrant  on 
which  the  plaintiff  was  arrested 
was  issued  upon  a  deposition 
made  by  the  defendant,  which, 
after  stating  facts  showing  the 
commission  of  a  burglary  in  the 
night  time,  stated  that  the  depo- 
nent believed  the  offense  was 
committed  by  the  accused  from 
the  fact  that  at  about  the  time  of 
its  commission  the  accused  was 
"prowling"  around  the  premises. 
Held,  that,  giving  to  the  word 
"prowl"  the  full  effect  of  its 
general  meaning,  viz.,  "to  rove 
or  wander  stealthily,  as  one  in 
search  of  plunder,"  the  statement 
of  facts  was  sufficient  to  justify 
the  magistrate  in  determining 
that  there  was  reasonable  ground 
to  believe  the  accused  guilty  of 
the  crime  charged.  Swart  v. 
Richard.  264 

3.  "KuU  and  Void."  The  words 
"  all  rights  and  privileges  granted 
hereby  shall  be  null  and  void  "  do 
not  render  a  forfeiture  clause  in  a 
charter  self-executing;  but  the 
meaning  of  "null  and  void  "in 
such  a  connection  is  that  the  cor- 
porate existence  shall  be  "void- 
able," *.  «.,  that  in  case  of  default 
the  corporation  may  be  dissolved 
through  appropriate  legal  pro- 
ceedings bv  the  attorney -general. 
In  re  y.  t.  <fe  L.  I.  Br.  Co.  v. 
Smith.  540 

4.  "  Inhaling  Gas."  The  words 
"inhaling  gas,"  in  an  accident  in- 
surance policy,  held  to  refer  to  a 
voluntary,  intelligent  and  con- 
scious act  on  the  par^  of  the  in- 
sured, and  also  have  reference  to 
medical  or  surgical  treatment,  or 
suicidal  purpose.  Menneiley  v. 
E.  L.  A.  Co.  596 


5.  "  Anything  Accidentally  Taken, 
Administered  or  Inhaled."  The 
words  "anything  accidentally 
taken,  administered  or  inhaled," 
in  an  accident  insurance  policy, 
held  to  apply  only  to  cases  where 
some. thing  has  been  voluntarily 
and  intentionally,  although  mis- 
takenly, taken,  administered  or 
inhaled.  Id. 
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6.  "External  and  Visible  Marks." 
The  exception,  in  an  accident  in- 
surance policy,  of  death  or  dis- 
ablement *•  from  accidents  that 
shall  bear  no  external  and  visible 
marks,"  means  that  the  policy  is 
to  cover  ouly  such  injury  as  can 
be  shown  bv  external  and  visible 
evidence  to  have  been  accidental. 

Id. 

7.  "Issue."  In  a  will  the  word 
"  issue  "  in  its  general  sense,  in  the 
absence  of  any  indication  to  the 
contrary,  includes  in  its  meaning 
descendants  generally;  but  when 
it  is  apparent  from  the  extrinsic 
circumstances,  proper  to  be  con- 
sidered, or  the  provisions  of  the 
will,  that  the  testator  intended 
children,  its  meaning  will  be  so 
limited.      Chwatal    v.   Schreiner. 

683 

DELIVERY. 

See  Deed,  6. 
Sales,  1. 


DEMAND. 
See  Conversion. 

DEVISE. 

See  Partition. 
Will,  1,  2. 

DIRECTOR. 
See  Banking,  2. 

DIVERSION. 
See  Bills,  Notes  and  Checks,  7,  8. 

DIVISION  OF  COUNTY. 
See  Constitutional  Law,  1. 

DOMICILE. 

Residence  —  Absence  from  State  — 
Travelers.  One  who  has  a  resi- 
dence and  domicile  in  this  state 


and  departs  as  a  traveler  for  busi- 
ness or  pleasure  in  another  coun- 
try, does  not  by  his  mere  absence 
acquire  a  residence  or  reside  in 
that  country.    Hart  v.  Kip.     306 


DUES. 
See  Associations,  1,  4,  5. 

DYING  DECLARATIONS. 
See  Evidence,  13. 


EASEMENTS. 

1.  Right  of  Way  —  Ingress  and 
Egress.  A  grant,  in  a  deed,  of  an 
easement  in  an' alleyway  "  ior  in- 
gress and  egress  along  the  alley  line 
of  the  premises  hereby  deeded," 
for  a  specified  distance,  "and  no 
more  and  for  no  other  purpose," 
does  not  import  a  restriction  of  the 
use  to  any  particular  mode  of  in- 
gress or  egress,  such  as  foot  travel 
on  a  sidewalk  in  the  alley,  al- 
though that  may  have  been  the 
mode  in  use  at  the  time  of  the 
grant;  and  as  long  as  the  alley  is 
used  for  ingress  and  egress  only, 
the  easement  will  not  be  extin- 
guished by  subsequent  changes 
in  the  uses  and  occupancy  of  the 
dominant  premises  by  reason  of 
which  the  passageway  may  be 
more  frequently  used  by  foot 
passengers,  as  well  as  by  horses 
and    vehicles.      ArnMd    r.    Fee. 

2U 

2.  Right  of  Way  —  Passing  and  Re- 
passing, Under  a  reservation  of 
an  easement  in  an  alley  "  for  the 
purpose  of  passing  and  re-pass- 
ing" to  the  street  on  which  the 
alley  opens,  without  other  restric- 
tion, the  alley  may  be  used  for  the 
passage  of  teams  and  vehicles,  as 
well  as  foot  travelers,  so  far  as  is 
necessary  to  the  reasonable  use 
and  enjoyment  of  the  dominant 
premises,  although  the  uses  and 
occupancy  of  the  premises  may 
have  been  changed.  Gillespie  v. 
Weinberg.  238 

See  Covenants,  1,  2. 
Railroads,  6. 


INDEX. 


799 


EJECTMENT. 

New  Trial — Stipulation  to  Refer. 
When  a  party  defeated  in  an  eject- 
ment action  avails  himself  of  the 
privilege  of  the  statute  (Code  Civ. 
Pro.  §  1525)  to  have  a  new  trial,  a 
previous  stipulation  for  trial  be- 
fore a  referee  holds  good;  and,  in 
the  absence  of  a.  stipulation  pro- 
viding otherwise,  the  court  must 
appoint  another  referee  for  the 
new  trial  (Code  Civ.  Pro.  §  1011.) 
Brown  v.  Boot  Mfg.  Co.  294 


ELECTIONS. 

1.  Official  Ballot  —  Name*  of  Candi- 
dates. Under  the  Election  Law  as 
amended  in  1895  (Chap.  810,  Laws 
of  1895),  a  county  clerk  has  no 
authority  to  insert  and  print  in  a 
party  column  on  the  official 
blanket  ballot  the  names  of  any 
candidates  other  than  those  who 
have  been  duly  nominated  and 
certified  by  the  party  whose  name 
and  emblem  head  the  column.  In 
re  Madden.  136 

2.  Official  Ballots  —  Irregularities  on 
the  Part  of  Officers.  The  votes  of 
innocent  electors  are  not  invalida- 
ted by  irregularities  or  unauthor- 
ized acts  on  the  part  of  public 
officers  charged  with  the  duty  of 
preparing  and  printing  official  bal- 
lots, when  no  irregularity  or 
want  of  authority  appears  on  the 
face  of  the  ballots.  People  ex  rel. 
v.  Wood.  142 

3.  Official  Ballots — Una  uthorized  In- 
sertion of  Candidates.  A  county 
clerk,  charged  with  the  dutv  of 
preparing  and  printing  the  official 
blanket  ballots  for  the  general 
election  of  1895,  inserted  and 
printed  in  the  column  of  a  local 
county  party,  which  had  made 
local  nominations  only,  together 
with  the  names  of  the  local  candi- 
dates it  had  nominated,  the  names 
of  candidates  for  state  and  judicial 
offices  who  had  been  dulv  nomi- 
nated and  certified  by,  ancl  whose 
names  were  also  printed  in  the 
column  of,  the  party  of  which  the 
local  party  was  a  faction.  These 
ballots  were  furnished  by  the ,  1 
proper  officials  to  the  electors,  and 
"were  deposited  and  counted.  'Held, 


that  while  the  action  of  the  county 
clerk,  in  inserting  in  the  local 
party  column  the  names  of  candi- 
dates who  had  not  been  nominated 
and  certified  by  that  party,  was, 
under  the  Election  Liw  as 
amended  in  1895  (Chap.  810,  Laws 
of  1895),  unauthorized  and  with- 
out right,  it  was  a  latent  defect 
and  did  not  disfranchise  qualified 
and  innocent  voters  who  had'  used 
the  official  ballots  so  furnished 
them;  and  that,  where  the  local 
party  column  had  been  dutyr 
crossed  by  voters  to  express  their 
choice,  the  county  board  of  can- 
vassers should  not  be  required  to 
reject  the  ballots  from  the  count 
for  candidates  so  improperly  in- 
cluded in  that  column.  Id. 

.  Official  Ballots.  The  provision  of 
section  105  of  the  Election  Law  as 
amended  in  1895  (Chap.  810,  Laws 
of  1895),  that  "none  but  ballots 
provided  in  accordance  with  the 
provisions  of  this  act  shall  be 
counted,"  does  not  mean  that  no 
official  ballots  shall  be  couuted  ex- 
cept those  prepared  with  strict 
conformity  to  the  law  by  the 
officers  charged  with  their  prepar- 
ation and  pnnting.  Id. 

i.  Marked 'Ballots.  An  official  bal- 
lot is  not  a  marked  ballot  within 
the  law  because  of  any  irregularity 
or  defect  in  making  it  up  or  print- 
ing it.  Id. 

.  Public  Officers  —  Time  of  Election. 
The  election  of  a  public  officer 
must  be  referred  to  the  day  upon 
which  the  electoral  body,  in  whom 
the  right  of  election  resides,  ex- 
presses its  choice  by  voting  for 
candidates  for  the  office,  and  not 
to  some  subsequent  day  when  the 
result  is  declared;  and  tnere  is  no 
distinction  in  this  respect  between 
town  and  other  elections.  People 
ex  rel.  v.  Foley.  677 


ELEVATED  RAILROADS. 
See  Railroads,  1-6. 

EMINENT  DOMAIN. 

Costs  —  Alloicances.  In  the  ab- 
sence of  a  statute  providing  for 
costs  or  allowances  for  expenses 


800 


INDEX. 


in  legal  proceedings  none  can  be 
recovered.    In  re  City  of  Brooklyn. 

107 

2.  Condemnation  Proceedings —  Costs 

—  Extra  Allowance.  The  author- 
ity given  by  section  3372  of  the 
Code  of  Civil  Procedure  to  grant 
an  extra  allowance  to  a  defendant 
in  condemnation  proceedings  re- 
lates to  proceedings  taken  under 
the  general  law  embodied  in  chap- 
ter 23  of  the  Code,  and  does  not 
extend  to  proceedings  taken  under 
a  subsequent  special  statute  (such 
as  chapter  481,  Laws  of  1892,  au- 
thorizing the  city  of  Brooklvn  to 
acquire  the  property  of  the  Long 
Island  Water  Supply  Company), 
enacted  to  cover  a  case  not  within 
the  general  law,  and  which  pre- 
scribes an  independent  and  materi- 
ally different  procedure  and  makes 
no  provision  for  costs  or  allow- 
ances. Id. 

3.  Condemnation  Proceedings —  Costs 

—  Extra  Allowance.  The  right  to 
costs,  in  condemnation  proceed- 
ings taken  under  such  a  special 
statute,  containing  no  provision 
for  costs  or  allowances,  is  gov- 
erned by  the  general  statute  as 
to  costs  in  special  proceedings 
(§  3240,  Code  Civ.  Pro.),  which 
gives  only  the  specific  costs  al- 
lowed for  similar  services  in  an 
action,  and  does  not  authorize  any 
additional  allowance.  Id. 

4.  Right  of  Way  for  Sewer— Con- 
dem  nation  Proceedings  —  Rights  of 
Ma rried  Women.  When  a  h usband 
and  wife  arc  seized  of  an  estate  as 
tenants  by  the  entirety,  a  proceed- 
ing by  a  municipality  to  condemn 
a  right  of  way  for  a  sewer  across 
the  premises,  in  which  notice  is 
served  upon  the  husband  alone 
and  he  only  appears,  and  which 
results  in  an  award  to  him,  does 
not  bind  the  wife's  interest  or 
confer  any  right  in  the  land  as  to 
her;  and  she  can,  by  force  of  the 
Married  Woman's  Acts,  maintain 
an  action,  during  the  life  of  her 
husband,  to  restrain  the  construc- 
tion of  the  sewer,  as  a  threatened 
permanent  injury  to  the  freehold 
which  will  interfere  with  her 
possession.  Grosser  v.  City  of 
Rochester.  23o 

See  Limitations  (Statute  of),  2,  3. 


EQUITY. 

1.  Participation  in  Wrong.  Where 
a  party  comes  into  a  court  of 
equity  seeking  redress  for  a 
wrong,  he  must  be  innocent  of 
any  participation  therein,  or,  if 
appearing  to  be  a  participant,  he 
must  be  able  to  sustain  his  appeal 
to  the  court  by  showing  that, 
nevertheless,  there  is  a  justice  or 
some  element  of  public  policy  in 
his  demand  which  outweighs  the 
fact  of  his  participation.  Vnckles 
v.  Colgate.  529 

2.  Affirmance  of  Unlawful  Contract. 
A  court  of  equity  will  not  deter- 
mine the  respective  rights  and 
interests  of  persons  arising  out  of 
an  unlawful  agreement,  but  will 
leave  the  parties  where  it  finds 
them  in  all  cases  where  the  action 
is  in  affirmance  of  such  an  agree- 
ment. Id. 

8.  Illegal  Trust— Action  by  Holder 
of  Certificates.  One  who,  subse- 
quently to  the  formation  of  an 
illegal  "trust,"  acquires  its  certifi- 
cates, containing  a  stipulation 
binding  him  as  their  holder  to  all 
the  terms  of  the  agreement  on 
which  the  trust  was  formed, " 
thereby  becomes  a  voluntary  par- 
ticipant in  such  unlawful  agree- 
ment, and  cannot,  as  the  holder  of 
such  certificates,  maintain  an  ac- 
tion in  equity  to  secure,  through 
an  accounting  and  distribution  by 
trustees  engaged  in  perfecting  a 
legal  re-organization,  profits  and 
assets  alleged  to  have  been  ac- 
quired by  the  trust  under  the 
agreement.  A  complaint  which 
presents  this  state  of  facts  dis- 
closes an  action  in  affirmance  of 
an  unlawful  agreement,  although 
it  may  allege  disaffirmance.       Id. 

See  High wats,  1.  2. 

Specific  Pekformaxce,  2. 


ESTOPPEL. 

1.  Equity  will  not  make  an  estoppel 
work  any  further  than  is  reason- 
ably and  fairly  within  the  intend- 
ment of  the  parties.  Gtiler  v. 
LiMlefield.  603 
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2.  Creditor's  Action — Estoppel  as  to 
Portion  of  Property.  When  a 
judgment  creditor  sues  to  set 
aside  as  fraudulent  a  conveyance 
made  by  the  judgment  debtor  of 
two  separate  parcels  of  real 
estate,  a  waiver  or  estoppel  as  to 
one  parcel  will  not,  where  the  cir- 
cumstances render  an  extension 
thereof  inequitable,  operate  to 
prevent  the  maintenance  of  the 
action  as  against  the  other  parcel. 

Id, 

See  Assignments,  2-5. 
Corporations,  83. 
Deeds.  1. 
Warehouseman,  2. 


EVIDENCE. 

1.  Professional  Communications  — 
Waiter  of  Privilege.  When  a 
party  who  has  been  attended  by 
two  physicians  in  their  profes- 
sional capacity  at  the  same  ex- 
amination or  consultation,  both 
holding  professional  relations  to 
him,  calls  one  of  them  as  a  witness 
in  his  own  behalf  in  an  action  in 
which  the  party's  condition  as  it 
appeared  at  such  consultation  is 

.  the  important  question,  to  prove 
I  what  took  place,  or  what  the  wit- 
J  ness  then  learned,  he  thereby 
waives  the  privilege  conferred  by 
aection  834  of  the  Code  of  Civil 
Procedure,  and  loses  his  right  to 
object  to  the  testimony  of  the 
other  physician,  if  called  by  the 
opposite  party  to  testify  as  to  the 
same  transaction.  Morris  v.  N. 
T.t  0.  &  W.  R.  Co.  88 

2.  Receiving  Stolen  Goods.  The  ad- 
mission, on  the  trial  of  an  indict- 
ment for  receiving  certain  stolen 
goods  knowing  them  to  have  been 
stolen,  of  evidence  of  the  receiv- 
ing of  other  goods  by  the  defend- 
ant, does  not  constitute  error 
where  such  evidence  tends  to 
identify  the  goods  covered  by  the 
indictment,  and  it  appears  that 
tjie  proof  in  reference  thereto 
justified  the  inference  by  the  jury 
that  all  the  goods  were  taken  from 
the  same  place,  by  the  same  per- 
son, at  the  same  time,  and  were 
received  by  the  defendant  from 
the  same  person  at  the  same  time. 
People  v.  McClure.  95 
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3.  Leakage  of  Gas  —  Destruction  of 
Trees.  A  verdict  for  the  plaintiff, 
in  an  action  brought  to  recover 
damages  from  a  gas  company  for 
the  destruction  of  shade  trees,  al- 
leged to  have  been  caused  by  the 
negligent  escape  of  natural  gas 
from  a  main  in  the  adjacent  street, 
is  not  to  be  deemed  tfce  result  of 
conjecture  merely, '  where  there, 
was  evidence  showing  the  decay 
and  death  of  trees  and  grass  in 
the  vicinity  of  and  coincident  with 
the  leakage  of  a  large  amount  of 
gas,  from  the  time  the  main  was 

.mid  until  it  had  been  recalked, 
and  a  healthful  growth  after  the 
recalking.  Evans  v.  Keystone  Gas 
Co.  112 

4.  Leakage  of  Gas — Destruction  of 
Trees.  In  such  an  action,  evi- 
dence showing  or  tending  to  show 
that  trees  in  the  immediate  vicin- 
ity upon  the  same  street,  although 
beyond  the  plaintiff's  premises, 
were  similarly  and  simultaneously 
affected,  is  competent  upon  the 
issue  of  whether  escaping  gas 
would  account  for  the  Injury  to 
the  plaintiff's  trees.  Id. 

5.  Attachment  of  a  Judgment.  In 
an  action  by  the  purchaser  of  a 
judgment  from  one  who  bought 
it  on  execution  sale  in  an  attach- 
ment suit,  to  recover  back  the 
money  paid,  on  the  ground  that 
no  title  was  acquired,  and  that  he 
had  been  defeated  in  an  action 
to  enforce  the  j  udgment  because 
service  in  the  attachment  suit  had 
been  made  only  upon  an  attorney 
instead  of  the  owner,  evidence,  at 
least  prima  facie,  of  the  failure  of 
the  title  to  the  judgment  is  fur- 
nished by  the  judgment  rolls  of 
both  judgments  with  the  other 
papers,all  of  which  show  service  of 
the  attachment  on  a  certain  day, 
with  nothing  to  suggest  any  other 
service,  while  an  affidavit  among 
them  shows  service  on  that  day 
upon  the  attorney  only.  Fland- 
row  v.  Hammond.  129 

6.  Elevated  Railroad  — Action  for  In- 
junction— Opening  Case  after  Close 
of  Testimony  —  Refusal  to  Admit 

Evidence  of  Transfer  of  Title.  When, 
after  the  close  of  the  testimony 
and  the  appointment  of  a  date  for 
argument  and  final  submission,  In 
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an  action  by  an  abutting  owner 
against  an  elevated  street  railroad 
company  for  an  injunction  and 
damages,  tried  before  a  referee,  in 
which  the  title  of  the  plaintiff  has 
been  sufficiently  established  to 
furnish  a  basis  for  the  relief 
sought,  the  defendant  applies  to 
open  the  case  and  put  in  evidence 
a  deed  of  the  premises  made  by 
the  plaintiff  to  a  third  party  dur- 
ing the  pendency  of  the  action, 
but  not  discovered  by  the  defend- 
ant until  after  the  close  of  the 
testimony,  the  referee  has  power, 
on  opening  the  case,  to  restrict 
the  effect  of  the  deed  to  evidence 
on  the  question  of  value  only, 
and  to  refuse  to  admit  it  generally 
or  as  evidence  of  conveyance  of 
title  ;  and  such  action  on  the  part 
of  the  referee  does  not  constitute 
an  error.of  law  calling  for  the  re- 
versal of  a  judgment,  awarding 
the  plaintiff  an  injunction  and 
fee,  as  well  as  rental,  damages. 
Domsc7ike  v.  Metr.  El.  B.  Co.  887 

7.  Secondary  Evidence.  The  ex- 
clusion on  the  trial  of  an  action 
against  an  elevated  railroad,  to 
recover  damages  to  abutting 
property,  of  the  testimony  of  a 
former  owner  of  the  premises  in 
suit  as  to  rents  received  from  the 
property  when  owned  by  him, 
does  not  constitute  reversible 
legal  error,  where  it  appears  that 
the  witness  did  not  collect  or  fix 
the  rents  himself,  and  that  his 
knowledge  must,  in  some  degree 
at  least,  have  been  based  on  infor- 
mation derived  from  an  agent, 
who  was  not  called  and  whose 
absence  was  not  explained.        Id. 

8.  Capital  Case  —  Letter.  Where  an 
important  letter  is  offered  in  evi- 
dence against  a  defendant  in  a 
capital  case  it  should  only  be  re- 
ceived when  the  proof  shows  with 
reasonable  certainty  that  it  was 
written  by  him.     People  v.  Corey. 

476 

D.  Admissions.  Statements  of  a 
party,  which  merely  raise  a  sus- 
picion or  conjecture  as  to  the  ex- 
istence of  an  alleged  fact,  do  not 
constitute  an  admission  of  its 
truth  and  cannot  be  relied  upon 
by  the  court  in  determining  the 
rights  of  parties  to  an  action.    Id. 


10.  Comparison  of  Handwritings. 
The  effect  of  the  statute  (Chap. 
36,  Laws  of  1880,  as  amended  by 
chap.  555,  Laws  of  1888).  which 
permits,  on  a  trial  involving  the 
genuineness  of  a  written  instru- 
ment, the  introduction  of  other 
writings  for  the  purpose  of  com- 
parison, is  to  permit  the  admis- 
sion in  evidence  of  only  such 
writings  as  have  been  proved  to 
the  satisfaction  of  the  court  to  be 
in  the  genuine  handwriting  of 
the  person  claimed  to  have  exe- 
cuted   the    disputed  instrument. 

Id. 

11.  Evidence  Tending  to  Excite  Prej- 
udices of  Jury.  Illegal  evidence 
which  has  a  tendency  to  excite 
the  passions,  arouse  the  preju- 
dices, awaken  the  sympathies  or 
warp  or  influence  the  judgment 
of  jurors  in  any  degree,  cannot 
be  considered  harmless,  and  the 
admission  of  such  evidence  con- 
stitutes re  versible  error.  Id. 

12.  Murder  Trial  —  Evidence  ,  as  to 
Diseased  Condition  of  Defendant. 
When  v  on  a  trial  for  murder  com- 
mitted in  an  affray,  it  has  been 
proved  that  the  defendant  actually 
engaged  in  the  affray  and  com- 
mitted the  fatal  act,  so  that  there 
is  no  necessity  for  showing  his 
physical  condition  to  establish  the 
fact  that  he  was  able  to  engage 
in  the  affray,  it  is  harmful  error 
to  permit  the  prosecution  to  show  > 
by  a  witness,  who  on  cross-  J 
examination  has  testified  that  the 
defendant  was  sick  at  the  time  in 
question,  the  particular  character 
of  the  disease,  when  the  result" 
is  to  elicit  testimony  tending 
to  prejudice  the  jury  against  the 
defendant.  Id.  J 

12.  Murder  —  Insanity.  Evidence" 
of  a  man's  illicit  relations  with  a 
woman,  while  he  was  separated 
from  his  wife,  from  whom  he  was 
afterwards  divorced,  is  not  admis- 
sible against  him  on  a  trial  for 
murdering  a  woman  to  whom  he 
had  been  subsequently  married 
and  who  had  separated  from  him, 
as  bearing  upon  his  regard  for  the 
marriage  relation  and  the  effect  of 
the  separation  from  his  second 
wife  upon  his  mind,  where  the 
defense   is    insanity,  claimed   to 
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"have  been  caused  by  the  separa- 
tion from  his  second  wife.  People. 
v.  Strait.  566 

18.  Dying  Declarations.  While  dying 
declarations,  when  admitted  in 
evidence,  are  entitled  to  be  con- 
sidered as  having  the  weight  of 
an  oath,  they  are  not  of  the  same 
value  and  weight  as  the  direct 
evidence  of  a  witness,  subject  to 
cross-examination,  and  whose  de- 
meanor, when  upon  the  stand, 
is  open  to  the  observation  of  the 
jury;  an  instruction,  therefore, 
by  the  court  upon  the  trial  of 
an  indictment  for  manslaughter 
in  the  first  degree,  that  such  a 
declaration  should  be  "given  all 
the  sanction  of  evidence  which 
the  law  can  give  to  evidence," 
constitutes  reversible  error.  People 
v.  Kraft.  631 

14.  Murder — Motive.  Where,  upon 
the  trial  of  an  indictment  for 
murder,  the  evidence  points  un- 
mistakably to  the  guilt  of  the 
defendant,  the  question  of  motive 
is  comparatively  unimportant, 
and  the  absence  of  evidence  as  to 
what  led  to  the.,  tragedy  is  imma- 
terial.   People  v.  Imgenoaurn.  636 

15.  Excise  Law  —  Violations  —  Bur- 
den of  Proof.  The  general  rules 
of  evidence,  applicable  to  trials  in 
criminal  cases,  govern  in  the  in- 
vestigation of  charges  under  the 
Excise  Law;  when,  therefore, 
upon  the  trial  of  an  alleged  viola- 
tion of  the  Excise  Law,  the  facts 
and  circumstances  adduced  are  of 
such  a  character  as  to  fairly  per- 
mit an  inference  consistent  with 
the  innocence  of  the  defendant, 
they  cannot  be  regarded  as  evi- 
dence to  support  a  conviction. 
People  v.  Owens.  648 

16.  Excise  Law —  Selling  on  Sunday. 
A  violation  of  the  Excise  Law 
(Laws  of  1892,  chap.  401,  §  32)  in 
offering  and  exposing  for  sale 
liquors  on  Sunday  is  not  estab- 
lished by  the  facts  that  on  a  Sun- 
day a  policeman  went  to  the  de- 
fendant's liquor  saloon,  which  was 
closed;  that  he  entered  through  a 
window  and  found  the  defendant 
standing  behind  the  bar  and  three 
men  in  front  of  it:  that  he  saw  two 
.glasses  on  the  bar  with  a  small 


quantity  of  liquid  in  them,  the 
character  of  which  he  was  unable 
to  describe,  and  that  he  saw  noth- 
ing delivered  to  any  one,  and  saw 
no  one  drinking.  Id. 

See  Bills,  Notes  and  Checks,  8. 
Contract,  11. 
Deeds,  6,  7. 
Negligence,  4-6. 
Witness. 

EXCISE. 

1.  Intoxicating  Liquors  —  License  to 
Sell  near  Schoolhouse.  Under  sec- 
tion 43  of  the  Excise  Law,  as 
amended  bv  chapter  480,  Laws  of 
1893,  which  provides  that  "No 
person  or  persons  who  shall  not 
have  been  licensed  prior  to  the 
passage  of  this  act,  shall  hereafter 
be  licensed  to  sell  strong  or  spiritu- 
ous liquors,  wines,  ale  and  beer, 
in  any  building  *  *  *  for 
which  a  license  does  not  exist  at 
the  time  of  the  passage  of  this 
act,  which  shall  be  on  the  same 
street  or  avenue  and  within  200 
feet  of  a  building  occupied  exclu- 
sively as  a  church  or  school- 
house,"  the  power  to  grant  a 
license  is  restricted  to  the  case 
of  a  person  who  had  been  li- 
censed for  the  purpose*  stated  at 
the  place  in  question  within  the 
prohibited  limit  previous  to  the 
passage  of  the  act  and  whose 
license  was  in  force  when  the  law 
was  enacted,  and  does  not  extend 
to  a  person  who,  at  the  time  of  the 
passage  of  the  act,  was  licensed  at 
another  place.  People  ex  rel.  v. 
Murray.  171 

2.  ScJwolhouse.  A  building  erected 
and  used  for  a  school  does  not 
fail  to  come  within  the  desig- 
nation of  "a  building  occupied 
exclusively  as  a  schoolhouse" 
merely  because  the  teachers  or 
some  of  them  reside  in  it.  Id, 

3.  Violations  —  Evidence  —  Burden 
of  Proof.  The  general  rules  of 
evidence,  applicable  to  trials  in 
criminal  cases,  govern  in  the  in- 
vestigation of  charges  under  the 
Excise  Law;  when,  therefore, 
upon  the  trial  of  an  alleged  viola- 
tion of  the  Excise  Law,  the  facts 
and  circumstances  adduced  are  of 
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Buck  a  character  as  to  fairly  permit 
an  inference  consistent  with  "the 
innocence  of  the  defendant,  they 
cannot  be  regarded  as  evidence  to 
support  a  conviction.  People  v. 
Owens.  648 

4.  Selling  on  Sunday  —  Evidence.  A 
violation  of  the  Excise  Law  (Laws 
Of  1892,  chap.  401,  §  32)  in  offer- 
ing and  exposing  for  sale  liquors 
on  Sunday  is  not  established  by  i 
the  facts  that  on  a  Sunday  a  L 
policeman  went  to  the  defendant's 
liquor  saloon,  which  was  closed; 
that  he  entered  through  a  window 
and  found  the  defendant  standing 
behind  the  bar  and  three  men  in 
front  of  it;  that  he  saw  two 
glasses  on  the  bar  with  a  small ' 
quantity  of  liquid  in  them,  the 
character  of  which  he  was  unable 
to  describe,  and  that  he  saw  noth- 
ing delivered  to  any  one,  and  saw 
no  one  drinking.  Id. 


EXECUTION. 

Unauthorized  Execution  and  Levy 
— Ratification .  Although  a  i  udg- 
ment  for  a  bona  fide  indebtedness, 
confessed  by  the  debtor  with  a 
fraudulent  intent,  may  be  treated 
as  free  from  fraud  when  the  judg- 
ment creditor  is  innocent  of 
knowledge  of  the  intent  of  par- 
ticipation in  the  scheme,  yet, 
when,  without  the  knowledge  of 
or  authority  from  the  creditor,  an 
attorney  acting  under  direction  of 
the  debtor  enters  the  judgment, 

.  issues  execution  and  causes  a  levy 
thereunder,  such  execution  and 
levy  will  be  void  as  against  the 
lien  of  a  valid  attachment  sub- 
sequently levied,  by  another  cred- 
itor prior  to  a  ratification,  by  the 
creditor  to  whom  judgment  was 
confessed,  of  the  acts  of  the  at- 
torney in  issuing  execution  and 
causing  it  to  be  levied.  Galle  v, 
Tode.  270 

See  False  Imprisonment,  3. 


EXECUTORS     AND    ADMINIS- 
TRATORS. 

See  Legacy,  1,  3. 


EXTRA  ALLOWANCE. 
See  Costs,  2,  3. 

FACTORY  ACT. 
See  Statutes,  6f  7. 

FALSE  IMPRISONMENT. 

Sufficiency  of  Criminal  Deposition. 
If  the  facts  and  circumstances 
stated  in  the  deposition  upon 
which  a  criminal  warrant  is  issued 
show  that  a  crime  has  been  com- 
mitted, and  are  sufficient  to  call 
for  the  judicial  determination  of 
the  magistrate  as  to  whether  there 
is  reasonable  ground  to  believe 
that  the  accused  committed  the 
crime  charged,  the  prosecutor  will 
be  protected  against  an  action  for 
false  imprisonment,  although  the 
magistrate  may  have  erred  in 
judgment.      Swart    v.    Richard. 

264 

2.  Criminal  Deposition — Burglary 
—  Meaning  of  "Prowl."  In  an 
action  to  recover  damages  for  falsa 
imprisonment  it  appeared  that  the 
warrant  on  which  the  plaintiff  wa3 
arrested  was  issued  upon  a  deposi- 
tion made  by  the  defendant, 
which,  after  stating  facts  showing 
the  commission  of  a  burglary  in 
the  nigjit  time,  stated  that  the  de- 
ponent believed  the  offense  was 
committed  by  the  accused  from 
the  fact  that  at  about  the  time  of 
its  commission  the  accused  was 
'•prowling "  around  the  premises. 
Held,  that,  giving  to  the  word 
"  prowl "  the  full  effect  of  its  gen- 
eral meaning,  viz.,  "to  rove  or 
wander  stealthily,  as  one  in  search 
of  plunder,"  the  statement  of  facts 
was  sufficient  ts  justify  the  mag- 
istrate in  determining  that  there 
was  reasonable  ground  to  believe 
the  accused  guilty  of  the  crime 
charged  ;  that,  consequently,  the 
deposition  gave  the  magistrate 
jurisdiction  to  issue  the  warrant; 
that  the  warrant  was  a  protection 
to  the  defendant,  and  that  the 
action  for  false  imprisonment 
could  not  be  maintained.  Id. 

8.  Body  Execution  —  Code  CV«. 
Pro.  §  8026— False  Imprisonment 
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Where  the  assignee  obtains  a  j  udg- 
ment  in  such  action  for  conversion 
against  the  assignor,  and  issues  a 
body  execution  under  which  the 
latter  is  imprisoned,  such  execu- 
tion is  properly  issued  under  sec- 
tion 8026  of  the  Code  of  Civil  Pro- 
cedure, and  is  available  as  a  de- 
fense to  a  subsequent  action  by 
the  assignor  to  recover  damages 
for  false  imprisonment.  Far- 
relly  v.  Hubbard.  592 


FIDUCIARY  RELATIONS. 
See  Associations,  6. 

FINDINGS  OF  FACT. 
See  Tkial,  8,  5,  6. 

FIRE  INSURANCE. 
See  Insurance,  5. 

FOREIGN  CORPORATIONS. 
See  Corporations,  2,  3,  7. 

FOREIGN  JUDGMENT. 
See  Corporations,  10. 

FOREIGN  STATUTES. 
See  Corporations,  1,  5,  6,  7,  9. 

FORFEITURES. 
See  Corporations,  24-28. 


FORGERY. 

Criminal  Intent.  The  general  rule, 
that  criminal  intent  is  essential  to 
constitute  a  crime,  applies  to  the 
crime  of  forgery  in  the  second 
degree,  and  the  charge  of  the 
court,  on  a  trial  for  that  crime, 
should  clearly  instruct  the  jury 
to  that  effect.    People  v.  Wiman. 


FRAUD. 

See  Corporations,  30,  81,  83. 
Insurance,  5. 


FRAUDS  (STATUTE  OF). 

1.  Original  Promise  to  Pay.  If  the 
owner  of  a  building  in  process  of 
construction  promises  to  see  the 
promisee  paid  for  material  to  be 
furnished  under  a  subsisting  con- 
tract theretofore  made  between 
the  promisee  and  the  builder, 
which  the  promisee  had  refused  to 
deliver  on  account  of  the  builder's 
neglect  to  pay  for  portions  of  the 
material  previously  delivered,  ac- 
companied with  a  promise  that  if 
the  builder  does  not  pay  the  owner 
will  take  it  out  of  the  amount  go- 
ing to  the  builder  and  pay  the 

{>romisee,  and  the  promisee  de- 
ivers  material  in  reliance  upon 
such  promise,  the  promise,  being 
founded  upon  a  new  consideration 
and  beneficial  to  the  promisor,  is 
an  original  promise  and  so  not 
required  by  the  Statute  of  Frauds 
to  be  in  writing.    Baabe  v.  Squier. 

2.  Be-issue  of  Mortgage.  The  re- 
issue of  a  real  estate  mortgage, 
which  has  been  extinguished  Dy 
payment,  is  in  substance  the 
creation  of  a  new  mortgage,  and 
is  subject  to  the  requirement  of 
writing  imposed  by  the  Statute  of 
Frauds.    Bogert  v.  Bliss.  194 

8.  Confession  of  Judgment  —  Fraud" 
ulent  Intent.  The  fraudulent  in- 
tent of  a  failing  debtor  in  confess- 

1  ing  a  judgment  for  a  bona  fide  in- 
debtedness will  not  of-itself  render 
the  judgment  void  within  the 
meaning  of  the  Statute  of  Frauds 
(2R.  S.  137,  §1);  and  in  the  ab- 
sence of  knowledge  of  such 
intent  or  some  participation  in  the 
fraudulent  scheme  by  the  judg- 
ment creditor,  such  judgment,  a* 
to  him,  may  be  treated  as  free 
from  fraud.     Galle  v.  Tode.        870 

4.  Unauthorized  Execution  and  Levy 
—  Ratification.  Although  a  i  udg- 
ment  for  a  bona  fide  indebtedness, 
confessed  by  the  debtor  with  a 
fraudulent  intent,  may  be  treated 
as  free  from  fraud  when  the  judg- 
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ment  creditor  is  innocent  of  knowl- 
edge of  the  intent  or  participation 
in  the  scheme,  yet,  when,  without 
the  knowledge  of  or  authority 
from  the  creditor,  an  attorney  act- 
ing under  direction  of  the  creditor 
enters  the  judgment,  issues  execu- 
tion and  causes  a  levy  thereunder, 
such  execution  and  levy  will  be 
void  as  against  the  lien  of  a  valid 
attachment  subsequently  levied 
by  another  creditor  prior  to  a 
ratification,  by  the  creditor  to 
whom  judgment  was  confessed, 
of  the  acts  of  the  attorney  in 
issuing  execution  and  causing  it 
to  be  levied.  Id. 


FRAUDULENT  INTENT. 
See  Frauds  (Statute  op). 

GAS  COMPANY. 
See  Negligence,  8,  4. 


GENERAL  ASSIGNMENT. 

See  Assignments. 

GENERAL  LAWS. 
See  Session  Laws. 

GENERAL  TERM. 
See  Appeal,  7. 

GUARANTY. 
See  Principal  and  Surety,  1,  2. 


HANDWRITINGS,      COMPARI- 
SON OF. 

See  Evidence,  10. 


HIGHWAYS. 

1.  Obstruction  —  Public  Nuisance  — 
Private  Action.  An  individual 
who  has  suffered  special  injury 
from  the  public  nuisance  created 
by  the  unlawful  obstruction  of  a 


highway  by  an  individual  or  cor- 
poration, may  maintain  a  private 
action  against  the  author  of  the 
injury  for  damages,  and  in  a 
proper  case  may  invoke  the  juris- 
diction of  equity  to  restrain  its 
continuance.  Buchholz  v.  JV.  Y., 
L.  E.&W.R.  R.  Co.  640 

2.  Obstruction  —  Private  Action  — 
Special  Damage.  A  case  for  equi- 
table interposition  and  for  the 
recovery  of  damages  at  the  suit 
of  an  individual  arises  when  an 
unlawful  change  in  and  obstruc- 
tion of  a  highway  by  an  indi- 
vidual or  corporation  diverts  travel 
from  the  abutting  premises  of  a 
hotel-keeper  and  seriously  inter- 
rupts his  business.  Id. 

8.  Change  of  Line  —  Railroads  — 
Act  of  1850.  The  provision  of 
the  General  Railroad  Act  of  1850 
(Chap.  140,  §  24),  empowering  a 
railroad  company  to  change  the 
line  oi  a  'highway  "where  an 
embankment  or  cutting  shall  make 
a  change  in  the  line  of  such  high- 
way desirable,  with  a  view  to  a 
more  easy  ascent  or  descent,"  has 
no  application  to  tlie  case  of  the 
discontinuance  of  a  highway  at 
a  grade  crossing,  the  removal  of 
the  grade  crossing,  and  the  change 
of  the  line  of  tmvel  by  a  new  way 
to  a  bridge  crossing,'  when  no 
embankment  or  cutting  existed 
at  the  grade  crossing.  Id. 

4.  Obstruction  and  Change  of  line 
—  Railroads  —  Removal  of  Cross- 
ing  —  Act  of  1850  —  Injury  to 
Property  Owners.  The  power 
conferred  upon  a  railroad  com- 
pany bv  the  General  Railroad 
Act  of  1850  (Chap.  140,  gS  24, 
28)  to  cross  highways  and.  in 
so  doing,  to  carry  them  under 
or  over  the  track,  coupled  with 
the  duty  of  restoration  so  as  not 
unnecessarily  to  impair  their  use- 
fulness, does  not  authorize  a 
railroad  company,  of  its  own 
motion  and  without  the  sanction 
of  the  court  or  the  public  authori- 
ties, to  obstruct  and  practically 
discontinue  a  highway,  remove  a 
grade  crossing  and  change  the 
line  of  travel  dv  substituting  an- 
other way  to  a  bridge  crossing  at 
another  point,  to  the  injury  of 
property  owners.  J3L 


INDEX. 


807 


.  Unlaioful  Discontinuance  of  High- 
way— Ratification  by  Public  Author- 
ities—  Past  Damages  of  Abutting 
Owner.  If,  during  the  pendency 
of  an  action  by  an  abutting  prop- 
erty owner,  to  enjoin  the  unlaw- 
ful obstruction  and  discontinuance 
of  a  highway  at  a  grade  crossing 
and  the  diversion  of  its  line  into 
a  private  way  by  a  railroad  com- 
pany and  for  damages,  the  public 
authorities  approve  such  discon- 
tinuance and  accept  a  dedication 
of  the  new  way,  their  action  can- 
not relate  back  to  the  time  when 
the  unlawful  acts  were  done  so  as 
to  cut  off  the  right  of  the  plain- 
tiff to  damages  for  the  interven- 
ing period;  but,  if  the  claim  for 
an  in j  unction  is  thereby  defeated, 
the  court  should  retain  the  suit 
for  the  purpose  of  awarding  such 
damages.  Id. 

HIRING  AT  WJLL. 
See  Raster  and  Servant,  2. 


HOMICIDE. 

1.  Evidence  —  Letter.  Where  an 
important  letter  is  offered  in  evi- 
dence against  a  defendant  in  a 
capital '  case  it  should  only  be 
received  when  the  proof  shows 
with  reasonable  certainty  that  it 
was  written  by  him.  People  v. 
Corey.  476 

2.  Evidence  as  to  Diseased  Condition 
of  Defendant.  When,  on  a  trial 
for  murder  committed  in  an 
affray,  it  has  been  proved  that  the 
defendant  actually  sa gaged  in  the 
affray  and  committed  the  fatal 
act,  so  that  there  is  no  necessity 
for  showing  his  physical  condi- 
tion to  establish  the  fact  that  he 
was  able  to  engage  in  the  affrav, 
it  is  harmful  error  to  permit  tic 
prosecution  to  show  by  a  witness, 
who  on  cross-examination  has  tes- 
tified that  the  defendant  was  sick 
at  the  time  in  question,  the  par- 
ticular character  of  the  disease, 
when  the  result  is  to  elicit  testi- 
mony tending  to  prejudice  the 
jury  against  tne  defendant.       Id. 

8.  Charge  to  Jury — Intoxication  — 
Penal  Code,  §  22.     A  charge  to  the 


jury,  on  a  murder  trial  involving 
the  question  of  the  defendant's 
intoxication  at  the  time  of  com- 
mitting the  act,  is  erroneous  if  it 
fails  to  state  the  rule  on  the  sub- 
ject (Penal  Code,  §  22)  with  suffi- 
cient clearness  to  enable  the  jury 
to  understand  that  partial  intoxi- 
cation may  be  considered  upon 
the  question  of  motive  or  intent  in 
determining  the  grade  or  degree 
of  the  crime  committed.  Id. 

4.  Review  by  Court  of  Appeals — 
Code  Crim.  Pro.  S  528.  Section 
528  of  the  Code  of  Criminal  Pro- 
cedure, which  provides  that, 
where  the  judgment  is  of  death, 
the  Court  of  Appeals  may  order  a 
new  trial  if  it  is  satisfied  that  jus- 
tice requires  it.  whether  an  excep- 
tion shall  have  been  taken  or  not, 
was  not  intended  to  confer  upon 
the  court  the  right  to  disregard 
any  valid  exception  taken  by  a 
defendant,  or  to  abridge  any  right 
he  formerly  possessed  in  review- 
ing the  rulings  of  a  trial  court; 
but  its  purpose  was  to  throw 
additional  safeguards  around  the 
defendant.  Id. 


5.  Insanity  —  Evidence.  Evidence 
of  a  man's  illicit  relations  with 
a  woman,  while  he  was  sepa- 
rated from  his  wife,  from  whom 
he  was  afterwards  divorced,  is 
not  admissible  against  him  on  a 
trial  for  murdering  a  woman  to 
whom  he  had  been  subsequently 
married  and  who  had  separated 
from  him,  as  bearing  upon  his  re- 
gard for  the  marriage  relation  and 
the  effect  of  the  separation  from 
his  second  wife  upon  his  mind, 
where  the  defense  is  insanity, 
claimed  to  have  been  caused  by 
the  separation  from  his  second 
wife.     People  v.  Strait.  566 

6.  Evidence  —  Motive.  Where,  upon 
the  trial  of  an  indictment  for  mur- 
der, the  evidence  points  unmistak- 
ably to  the  guilt  of  the  defend- 
ant, the  question  of  motive  is 
comparatively  unimportant,  and 
the  absence  of  evidence  as  to 
what  led  to  the  tragedy  is  imma- 
terial.   People  v.  Feigenbaum.   686 

See  Motions  and  Okdeks,  8. 


808 


INDEX. 


HUSBAND  AND  WIFE. 

Tenants  by  the  Entirety — Right  of 
the  Wife  to  Restrain  Injury  to  Free- 
hold. When  a  husband  and  wife 
are  seized  of  an  estate  as  tenants 
by  the  entirety,  a  proceeding  by  a 
municipality  to  condemn  a  right  of 
way  for  a  sewer  across  the  premi- 
ses, in  which  notice  is  served  upon 
the  husband  alone  and  he  only  ap- 
pears, and  which  results  in  an 
award  to  him,  does  not  bind  the 
wife's  interest  or  confer  any  right 
in  the  land  as  to  her;  and  she  can, 

.  by  force  of  the  Married  Woman's 
Acts,  maintain  an  action,  during 
the  Mfe  of  her  husband,  to  restrain 
the  construction  of  the  sewer,  as  a 
threatened  permanent  injury  to 
the  freehold  which  will  interfere 
with  her  possession.  Grosser  v. 
City  of  RocJtester.  235 

See  Trusts,  3. 

IDENTIFICATION  (OF  LAND). 
See  Will,  2. 


INDORSEMENT. 
See  Bills,  Notes  and  Checks,  1. 

INJUNCTION. 

Tenants  in  Common.  Equity  will 
not  enjoin  one  of  two  tenants  in 
common  of  natural  oyster  beds,  or 
his  licensees,  from  entering  and 
removing  natural  oysters  there- 
from, on  the  ground  that  such 
acts  interfere  with  seed  oysters, 
planted  bv  his  co-tenant  without 
his  acquiescence,  where  it  does 
not  appear  that  the  acts  done  in 
removing  the  oysters  were  ma- 
licious, unusual  or  unreasonable, 
and  it  does  appear  that  an  injunc- 
tion, if  granted,  would  operate 
inequitably  and  contrary  to  real 
justice,  by  working  a  deprivation 
of  admitted  rights.  Mott  v.  Un- 
derwood. 463 

See  Appeal,  15. 
Attachment,  8. 
Deeds,  1. 
Highways,  1. 
hu8band  and  wtife,  1. 
Railroads,  5,  6. 


INSANE. 
See  New  York  (City  of),  1. 

INSOLVENT    CORPORATIONS. 
See  CCRPORATION8, 29. 

INSOLVENT  DECEDENT. 
See  Reference. 

INSURANCE. 

1.  Accident  Insurant*  —  Breathing 
Illuminating  Gas.  The  excep- 
tion, in  an  accident  insurance 
policy,  of  death  or  disablement 
"  arising  from  anything  acciden- 
tally taken,  administered  or  in- 
haled, contact  of  poisonous  sub- 
stances, inhaling  gas,  or  any 
surgical  operation  or  exhaustion 

.  consequent  thereon."  does  not 
exempt  the  insurer  from  liability 
where  the  death  of  the  insured  is 
caused  by  his  involuntarily  and 
accidentally  breathing  illuminat- 
ing gas  which  had  accidentally 
escaped  into  the  room  where  he 
was  sleeping  at  the  time  of  his 
death.  Menneiley  v.  Employers' 
L.  Assur.  Corp.  596 

2.  "Inhaling  Gas"  The  words 
'•  inhaling  gas/'  in  the  above  con- 
nection, refer  to  a  voluntary,  in- 
telligent and  conscious  act  on  the 
part  of  the  insured,  and  also  have 
reference  to  medical  or  surgical 
treatment,  or  suicidal  purpose.  Id. 

3.  "Anything  Accidentally  Taken, 
Administered  or  Inhaled."  The 
words  "anything  accidentally 
taken,  administered  or  inhaled,"  in 
the  above  connection,  apply  only 
to  cases  where  something  has 
been  voluntarily  and  intention- 
ally, although  mistakenly,  taken, 
administered  or  inhaled,  and  do 
not  exempt  the  insurer  from  lia- 
bility for  death  caused  by  invol- 
untarily and  accidentally  breath- 
ing escaped  illuminating  gas.    Id* 

4.  "  External  and  ViribU  Marks." 
The  exception,  in  an  accident 
insurance  policy,  of  death  or  dis- 
ablement "from   accidents   that 
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shall  bear  no  external  and  visible 
marks,"  means  that  the  policy  is 
to  cover  only  such  injury  as  can 
be  shown  by  external  and  visible 
evidence  to  have  been  accidental, 
and  does  not  exempt  the  insurer 
from  liability  in  the  case  of  a 
death  caused  by  involuntarily  and 
accidentally  breathing  illuminat- 
ing gas  which  had  accidentally 
escaped  into  the  deceased's  sleep- 
ing room,  when,  although  there 
were  no  visible  marks  of  the  acci- 
dent upon  the  body,  it  appears 
that  upon  entering  the  room  it 
was  perceived  to  be  full  of  gas, 
and  that  gas  was  then  escaping 
therein  ;  that  an  inspection  of  the 
body  showed  life  to  be  extinct; 
and  that,  when  artificial  respira- 
tion was  produced,  illuminating 
gas  emanated  from  the  body.  Id. 

5.  Fire  Insurance  —  Change  in  Policy 
— Settlement  of  Loss  Under  Mis- 
take—Bernedy  of  Insured.  The 
insured,  under  a  Are  policy,  de- 
livered the.  policy  to  the  company 
for  a  reduction  of  rate ;  the  next 
day  a  fire  occurred,  and  soon  there- 
after the  company  returned  the 
policy,  with  an  indorsement  dated 
several  days  before  the  fire,  by 
which  the  rate  was  reduced  and 
the  co-insurance  clause  changed 
from  eighty  per  cent  to  a  full 
hundred  per  cent  clause,  which 
lessened  the  amount  pavable  under 
the  policy  ;  the  insured  thereupon 
made  out  proofs  of  loss  on  the 
basis  of  the  full  co-insurance  clause, 
received  a  check  for  the  amount 
so  arrived  at.  and  gave  a  receipt 
in  full  settlement  of  all  claims 
under  the  policy.  Thereafter  the 
insured  brought  an  action  against 
the  company  to  have  the  policy 
reformed  and  the  settlement  set 
aside,  and  to  recover  the  amount 
payable  under  the  policy  as  origin- 
ally issued  —  claiming  that,  until 
after  receiving  the  check  and 
giving  the  receipt,  he  had  sup- 
posed that  the  change  in  the  policy 
was  made  before  the  fire;  that  he 
had  subsequently  become  satisfied 
that  the  change  in  the  policy 
occurred  after  the  fire,  which  fact 
was  known  to  the  company  and 
not  disclosed  to  him;  and  that  his 
acceptance  of  the  smaller  amount 
due  under  the  policy  was  not  the 
result  of  any  settlement  involving 
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any  dispute  as  to  the  terms  of  the 
policy.  Held,  that  the  action  was 
maintainable  as  one  based  upon 
an  alleged  mistake  on  the  part  of 
the  plaintiff,  and  a  state  of  facts 
which,  if  proved,  would  be  a  fraud 
on  the  part  of  the  defendant, 
which  induced  the  plaintiff  to  act 
on  his  mistaken  view  of  the  situa- 
tion; and  that  a  case  of  accord 
and  satisfaction  was  not  disclosed. 
Belt  v.  Am.  Central  Ins.  Co.      624 


INTEREST. 

Interest  on  Unpaid  Legacy.  In  an 
action  brought  by  the  legatee  of 
a  certain  sum,  made  by  the  will 
payable  en  the  death  of  a  life  bene- 
ficiary of  the  income,  to  recover 
the  principal  from  a  residuary 
legatee  to  whom  the  testamentary 
estate  had  been  transferred  by  the 
executors,  through  his  guardian, 
charged  with  payment  of  the 
legacy,  held,  that  under  the  circum- 
stances of  the  case  the  residuary 
legatee  was  not  chargeable  with 
interest,  until  demand  and  refusal; 
and  that  in  the  absence  thereof  in- 
terest should  be  computed  against 
him  only  from  the  commencement 
of  the  action.     Gilbert  v.  Taylor. 

298 
See  Tax,  2. 


INTOXICATION. 
See  Homicide,  8. 

INTOXICATING  LIQUORS. 
See  Excise,  1,  4. 

ISSUE. 
^Definitions,  7. 


JUDGMENT. 

1.  Confession— Statute  of  Frauds— 
Fraudulent  Intent.  The  fraudu- 
lent intent  of  a  failing  debtor  in 
confessing  a  judgment  for  a  bona 
fide  indebtedness  will  not  of  itself 
render  the  judgment  void  within 
the  meaning  of  the  Statute  of 
Frauds  (2  R.  S.  137,  §  1);  and  in 
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the  absence  of  knowledge  of  such 
intent  or  some  participation  in  the 
fraudulent  scheme  by  the  judg- 
ment creditor,  such  judgment,  as 
to  him.  may  be  treated  as  free 
from  fraud.     Oalle  v.  Tode.      270 

.  Unauthorized  Execution  and  Levy 
—  Ratification.  Although  a  j udg- 
ment  for  a  bona  fide  indebtedness, 
confessed  by  the  debtor  with  a 
fraudulent  intent,  may  be  treated 
as  free  from  fraud  when  the  judg- 
ment creditor  is  innocent  of 
knowledge  of  the  intent  or  par- 
ticipation in  the  scheme,  yet, 
when,  without  the  knowledge  of 
or  authority  from  the  creditor,  an 
attorney  acting  under  direction  of 
the  debtor  enters  the  judgment, 
issues  execution  and  causes  a  levy 
thereunder,  such  execution  and 
levy  will  be  void  as  against  the 
lien  of  a  valid  attachment  subse- 
quently levied  by  another  creditor 
prior  to  a  ratification,  by  the 
creditor  to  whom  judgment  was 
confessed,  of  the  acts  of  the  attor- 
ney in  issuing  execution  and  caus- 
ing it  to  be  levied.  *        Id. 

See  Corporations,  10. 
Sales,  2. 


JURISDICTION. 
See  Courts,  2. 

JURY  TRIAL. 
See  Appeal,  6. 

JUSTICES  COURT. 

See  Conversion,  4. 
Costs,  4. 

KANSAS  (STATUTES  OF). 
See  Corporations,  1,  5,  7,  9. 

KEESEVILLE  (VILLAGE  OF). 
See  Municipal  Corporations,  1,  8. 

LACHES. 
See  Warehouseman,  3. 


LAND  (IDENTIFICATION  OF). 
See  Will,  2. 

LEGACY. 

1.  Testamentary  Estate  —  Liability 
of  Residuary  Legatee  for  Payment 
of  Legacy.  If  a  testamentary 
estate,  consisting  of  personalty, 
has  been  received  from  the  execu- 
tors by  the  guardian  of  the  residu- 
ary legatee,  charged  with  the  pay- 
ment of  the  interest  on  a  legacy 
to  one  for  life,  and  with  the  pay- 
ment of  the  principal  to  another 
on  the  death  of  the  life  beneficiary, 
instead  of  the  legacy  having  been 
set  apart  by  the  executors  and 
credited  to  them  on  their  final  ac- 
count (as  shown  by  the  practical 
construction  of  the  transaction  by 
the  parties,  where  the  final  ac- 
count is  not  in  evidence),  and  the 
guardian  has  paid  to  the  life  ben- 
eficiary a  gross  sum  in  satisfaction 
of  interest,  and'  the  residuary 
legatee  has  received  the  estate 
from  his  guardian  subject  to  the 
liability  for  the  legacy,  the  residu- 
ary legatee  will  be"  answerable 
directly  for  the  principal  of  the 
legacy  to  the  legatee  thereof,  on 
the  death  of  the  life  beneficiary, 
and  it  is  not  necessary  to  proceed 
against  the  executors  in  the  first 
instance.  "  Gilbert  v.  Taylor.    29$ 

2.  Vested  Legacy — Statute  of  Limi- 
tations. Although  a  legacy,  pay- 
able at  the  death  of  the  life  bene- 
ficiary of  the  incoma  therefrom, 
vests"  at'  the  testator's  death,  the 
Statute  of  Limitations  will  not 
begin  to  run  against  an  action  by 
the  legatee  to  recover  the  princi- 
pal of  the  legacy  from  a  residu- 
ary legatee  who  has  received  the 
testator's  estate,  charged  with  the 
payment  of  the  legacy,  until  the 
death  of  the  life  beneficiary.     Id. 

3.  Interest  on  Unpaid  Legacy.  In 
an  action  brought  by  the  legatee 
of  a  certain  sum,  made  by  the 
will  payable  on  the  death  of  a  life 
beneficiary  of  the  income,  to  re- 
cover the  principal  from  a  residu- 
ary legatee  to  whom  the  testa- 
mentary estate  had  been  trans- 
ferred by  the  executors,  through 
his  guardian,  charged  with  pay- 
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ment  of  the  legacy,  held,  that 
under  the  circumstances  of  the 
case,  the  residuary  legatee  was  not 
chargeable  with  interest,  until  de- 
mand and  refusal ;  and  that  in  the 
absence  thereof,  interest  should 
be  computed  against  him  only 
from  the  commencement  of  the 
action.  Id. 

LEGACY  TAX. 
See  Transfer  Tax. 


LEGISLATURE  (POWERS   OF). 

See  Session  Laws,  4. 
Tax,  1. 


LEVY. 

See  Attachment,  1,  6,  8. 
Execution. 


LICENSE. 
See  Excise,  1. 


LICENSE  (FOR  USE  OF 
PATENT). 

See  Contract,  10. 

Corporations,  85,  36. 


LIEN. 

See  Attachment,  8. 
Execution. 
Vendor  and  Purchaser. 


LIMITATIONS  (STATUTE  OF). 

1.  Special  Proceeding.  Subdivisions 
2  and  8  of  section  382  of  the  Code 
of  Civil  Procedure,  which  im- 
pose the  six  years'  limitation  upon 
"  an  action  to  recover  upon  a  lia- 
bility created  by  statute,"  and 
upon  "an  action  to  recover  dam- 
ages for  an  injury  to  property," 
may  be  read  as  including  a  special 
proceeding  as  well  as  an  action  to 
recover  upon  a  claim  as  therein 
stated.  In  re  Clark  v.  Water 
Comrs.,  A.  1 


2.  Eminent  Domain  —  Liability  for 
Compensation.  The  liability  to  pay 
for  private  property  taken  for  a 
public  use  is  a  liability  created  by 
the  Constitution,  and  is  not  created 
by  a  statute  which  empowers  a 
municipality  to  take  land  and  pro- 
vides the  procedure  by  which 
compensation  is  to  be  obtained;, 
hence,  a  proceeding  by  a  land- 
owner to  obtain  compensation 
through  the  procedure  provided 
by  such  statute  is  not  a  proceeding 
"to  recover  upon  a  liability 
created  by  statute,"  and  is  not- 
within  the  six  years'  limitation 
imposed  by  subdivision  2  of  sec- 
tion 882  of  the  Code  of  Civil 
Procedure.  Id. 

3.  Eminent  Domain — Compensation. 
A  proceeding  by  an  owner  of  land 
taken  for  a  public  use,  to  obtain: 
compensation  for  the  land  taken, 
and  for  the  resulting  depreciation 
in  his  remaining  property,  through 
the  procedure  provided  by  the 
statute  authorizing  the  taking,  is- 
not  a  proceeding  to  "  recover  dam- 
ages for  an  injury  to  property," 
and  hence  is  not  within  the  six 
years'  limitation  imposed  by  sub- 
division 8  of  section  382  of  the 
Code  of  Civil  Procedure.  Id. 

4.  Village  of  Amsterdam  —  Land 
Taken  for  Water  Supply  —  Com- 
pensation. The  six  years'  limita- 
tion imposed  by  subdivisions  £ 
and  8  of  section  382  of  the  Code 
of  Civil  Procedure  does  not  apply 
to  a  proceeding  by  an  owner  of 
land,  taken  and  appropriated  by 
the  village  of  Amsterdam  for  the 
purpose  of  obtaining  a  water  sup- 
ply, under  chapter  101,  Laws  of 
1881,  as  amended  by  chapter  197, 
Laws  of  1882,  to  obtain  compen- 
sation, through  the  appointment 
of  commissioners  of  appraisal,  as 
provided  by  those  acts,  where  the 
village  authorities  failed  to  apply 
for  the  appointment  of  such  com- 
missioners before  taking  the  land. 

Id. 

5.  Vested  Legacy.  Although  a  leg- 
acy, payable  at  the  death  of  thV 
life  beneficiary  of  the  income 
therefrom,  vests  at  the  testator's- 
death,  the  Statute  of  Limitations- 
will  not  begin  to  run  against  an 
action  by  the  legatee  to  recover 
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the  principal  of  the  legacy  from  a 
residuary  legatee  who  has  re- 
ceived the  testator's  estate, 
charged  with  the  payment  of  the 
legacy,  until  the  death  of  the  life 
beneficiary.       Gilbert  v.    Taylor. 

298 

6.  Suspension  —  Absence  from  State 
—  Residence.  To  effect  a  suspen- 
sion of  the  Statute  of  Limitations, 
under  the  provision  that  "  if,  after 
a  cause  of  action  has  accrued 
against  the  person,  he  departs 
from  and  resides  without  the  state 
and  remains  continuously  absent 
therefrom  for  the  space  of  one 
year  or  more  *  *  *  the  time 
of  his  absence  *  *  *  is  not  a 
part  of  the  time  limited  for  the 
commencement  of  the  action" 
(§  401,  Code  Civ.  Pro.,  as 
amended  by  chap.  498,  Laws  of 
1888),  there  must  be  proof  of  a 
residence  without  the  state,  in  con- 
junction with  the  other  prescribed 
conditions;  and  that  fact  is  not  es- 
tablished by  mere  proof  of  absence 
from  the  state  for  more  than  one 
year.    Mart  v.  Kip.  300 


LOAN  ASSOCIATIONS. 

See  Associations,  1-5. 

,  LOCAL  IMPROVEMENT. 
See  Tax,  3. 

MANDAMUS. 

See  Brooklyn  (City  of). 
Civil  Service,  7. 

MARRIED  WOMAN'S  ACTS. 
See  Husband  and  Wife. 

MATERIALS. 

&0  Mechanics'  Lien,  2. 
Frauds  (Statute  of),  1. 

MASTER  AND  SERVANT. 

1.  Indefinite  Hiring.    A  general  or 
indefinite  hiring  does  not  import 


an    employment    by     the   year. 
Martin  v.  If.  T.  L.  Ins.  Co.     117 

2.  Hiring  at  Will.  A  hiring  at  so 
much  a  year,  no  time  being  speci- 
fied, is  an  indefinite  hiring ;  and 
such  a  hiring  is  a  hiring  at  will, 
and  may  be  terminated  at  any 
time  by  either  party.  Id. 

3.  Theatrical  Employment.  A  theat- 
rical manager  and  actor  entered 
into  a  contract  of  employment 
for  a  season,  which  provided  that 
if  at  any  time  the  employer  (the 
manager)  "shall  feel  satisfied" 
that  the  employee  "  is  incompe- 
tent to  perform  the  duties  which 
he  has  contracted  to  perform  in 
good  faith,  or  is  inattentive  to 
business,  careless  in  the  rendering 
of  characters  or  guilty  of  any  vio- 
lation of  rules  made  by  "  the  em- 
ployer, the  latter  might  annul  it 
by  giving  two  weeks*  notice. 
Held,  that,  the  words  "in  good 
faith  "  applied  to  the  conduct  of 
the  employer,  as  if  the  clause  had 
read,  "if  in  good  faith  the  em- 
ployer shall  be  satisfied,"  etc. ; 
and.  hence,  that  a  defense  to  an 
action  to  recover  damages  for  an 
alleged  wrongful  discharge  from 
employment  under  the  contract 
was  not  made  out  by  mere  proof 
of  the  giving  of  notice  of  annul- 
ment by  the  defendant  without 
showing  that  in  discharging  the 
plain  tin  he  had  acted  m  good 
faith,  and  not  arbitrarily  and 
capriciously.     Smith  v.    Robson. 


4.  The  Factory  Act—  Obvious  Risks. 
An  employee  may,  by  entering 
upon  the  employment  "with  a  full 
knowledge  of  all  the  facts,  waive, 
under  the  common -law  doctrine 
of  obvious  risks,  the  performance 
by  the  employer  of  the  duty  to 
furnish  the  special  protection  pre- 
scribed by  the  Factory  Act  (Chap. 
409,  Laws  of  1886,  as  amended  by 
chap.  898,  Laws  of  1890)  regula- 
ting the  employment  of  women 
and  children  in  manufacturing 
establishments.    KnisUy  v.  Pratt. 

872 

5.  Reclamation  of  Chattel.  A  mas- 
ter is  not  bound  to  anticipate  or 
provide  against  the  possibility  of 
criminal  acts  on  the  part  of  a  serv- 
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ant  who  has  hitherto  been  faith- 
ful in  the  performance  of  his 
duties,  and  there  must  be  some- 
thing more  than  the  mere  intrust- 
ing to  a  servant  of  the  custody  of 
a  chattel  and  the  consequent 
opportunity  for  theft  in  order  to 
preclude  the  master  from  reclaim 


ing  it,  if  stolen  by  the  servant  and 
sold  to  another.  Knox  v.  Eden 
Musee  A.  Co.  441 


6.  Breach  of  Trust  and  Confidence—* 
Liability  to  Third  Party.  The 
rule,  that  where  one  of  two 
innocent  persons  must  suffer  for 
the  act  of  a  third,  he  that  em- 
ploys and  puts  trust  and  con- 
fidence in  the  wrongdoer  should  be 

1  the  loser  rather  than  a  stranger, 
is  not  applicable  to  a  case  where 
the  only  trust  and  confidence  is 
that  reposed  by  a  master  in  a  serv- 
ant in  respect  to  the  care  and 
custody  of  his  property,  but  hav- 
ing no  other  power  of  disposition 
or  control  over  it.  Id. 


MEASURE  OF  DAMAGE8. 
See  Damages. 

MECHANIC'S  LIEN. 

1.  Jurisdiction  of  County  Court  — 
Besidence  of  Defendant.  A  County 
Court  has  jurisdiction  (within  the 
general  limitation  as  to  amount) 
In  an  action  to  foreclose  a  mechan- 
ic's lien  under  the  statute  (Laws 
of  1885,  chap.  342),  where  the  prop- 
erty is  situated  in  the  county, 
although  the  defendant  does  not 
reside  therein.  Haven  v.  Smith.  415 

2.  Sale  of  Premises  Not  Accompanied 
by  Deed  —  Liability  of  Purchaser  — 
Payment  of  Sub-contractor's  Claim 
to  Contractor.  If  the  owner  of 
land  enters  into  a  contract  for 
the  erection  of  a  building  thereon, 
and  before  the  building  is  com- 
pleted the  premises  are  sold  to  a 
third  party  at  a  public  foreclosure 
sale,  but  the  giving  of  a  deed  is 
postponed  by  agreement,  and  the 
iormer  owner  remains  in  posses- 
sion and  causes  the  building  to  be 
completed,  and  in  good  faith  pays 
the  contractor  therefor,  and  the 
purchaser   receives  a   deed    and 


takes  possession  of  the  premises, 
a  sub-contractor,  who  has  fur- 
nished material  for  the  building 
after  the  sale  cannot  maintain  an 
action  against  such  purchaser  of 
the  premises  to  foreclose  a  me- 
chanic's lien  thereon  where  his 
lien  was  not  filed  until  after  his 
claim  had  been  paid  to  the  con- 
tractor by  the  former  owner. 
Bobbins  v.  Arendt.  673 


MERGER. 
See  Deeds,  3. 

MISREPRESENTATIONS. 
Set  Contract,  10, 11. 

MISTAKE. 
See  Insurance,  5. 

MORTGAGE. 

1.  Beviver  after  Payment.  A  person, 
who  has  at  the  time  notice  that  a 
real  estate  mortgage  has  been 
paid  by  the  mortgagor  in  the 
usual  course,  cannot,  bj  a  verbal 
arrangement  between  himself  and 
the  mortgagor,  give  the  extinct 
mortgage  vitality  again  as  secu- 
rity tor  a  new  loan,  so  as  to  give 
it  priority  over  a  subsequent  con- 
veyance or  mortgage.  Bogart  v. 
Bliss.  194 

2.  Statute  of  Frauds.  The  re-issue 
of  a  real  estate  mortgage,  which 
has  been  extinguished  by  pay- 
ment, is  in  substance  the  creation 
of  a  new  mortgage,  and  is  subject 
to  the  requirement  of  writing 
imposed  by  the  Statute  of  Frauds. 

Id. 

3.  Be-issued  Mortgage  —  Notice.  A 
party  taking  from  a  mortgagor  a 
re-issued  mortgage  has  notice 
which  should  put  him  upon 
inquiry,  and  he  takes  at  the  peril 
that  it  has  in  fact  been  paid.     Id. 

4.  Paid  Mortgage  —  Assignment  — 
Priority.  When  a  person,  having 
knowledge  that  a  past-due  mort- 
gage has  in  fact  been  paid  by  the 
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mortgagor,  although  not  canceled 
of  record,  takes  it  from  the  mort- 
gagor as  security  for  a  loan  made 
jit  the  time,  under  a  verbal  agree- 
ment that  an  assignment  shall  be 
■obtained  from  the  mortgagee,  he 
at  most  obtains  a  right  in  equity, 
enforceable  by  an  equitable  ac- 
tion, which  does  not  entitle  him 
to  a  preference  over  one  who, 
before  the  promised  assignment  is 
obtained,  takes  a  legal  mortgage 
on  the  same  premises,  with  con- 
structive knowledge  of  the  prior 
mortgage,  but  without  notice  of 
the  agreement  in  reference 
thereto.  And  it  seems  that  the 
taker  of  the  paid  mortgage  would 
not  be  entitled  to  preference  in 
<xse  he  received  an  actual  assign- 
ment thereof  before  the  giving  of 
the  subsequent  mortgage  instead 
of  thereafter.  Id. 

5.  Be  issue  of  Pdid  Mortgage.  A 
mortgage  which  has  been  paid  by 
the  mortgagor,  and  not  intended 
to  be  kept  alive  at  the  time  of 
payment,  cannot  be  thereafter  re- 
issued by  him  to  secure  another 
loan,  made  by  a  party  cognizant 
of  the  fact,  so  as  to  give  it  validity 
as  against  a  subsequent  purchaser 
or  mortgagee.  Id. 

»6.  Cancellation  of  Mortgage.  Where 
the  will  of  the  cestui  que  trust 
directed  the  cancellation  of  a  mort- 
gage held  by  the  nominal  mort- 
gagee in  trust  simply,  and  the 
mortgage  had  been  assigned,  sub- 
sequent to  the  testator's  death,  to 

v.  one  having  knowledge  of  the  facts, 
held,  that  the  mortgagor  was  en- 
titled to  have  the  mortgage  can- 
celed.    Oibbins  v.  Campbell.      410 

See  Attachment,  8. 
Corporations,  19. 


MOTIONS  AND  ORDERS. 

1.  Action  to  Void  an  Apparent  Devise 
—  Motion  to  Amend  Complaint. 
A  motion  to  amend  the  complaint 
in  an  action  of  partition,  brought 
by  an  heir  at  law  of  the  testator 
against  a  devisee  in  possession  and 
sought  to  be  maintained  under 
section  1537  of  the  Code  of  Civil 
Procedure,  by  adding  an  aver- 
ment that  the  devisee  caused  the 


death  of  the  testator  by  poison  or 
other  means,  is  properly  denied, 
as  such  averment  does  not  show, 
or  tend  to  show,  the  fact  required 
by  that  section  to  be  alleged  and 
established,  namely,  "  that  the  ap- 
parent devise  is  void."  EUerson 
v.  Westcott.  149 

2.  Appeal — Absence  of  Ordtr.  In 
the  absence  of  an  order  denying  a 
motion  for  a  new  trial,  none  of  the 
questions  raised  upon  -  such  a  mo- 
tion can  be  reviewed  on  appeal. 
Stcart  v.  Richard.  364 

3.  Appeal,  An  order,  affirmed  by 
the  General  Term,  denying  a 
motion  for  a  new  trial  upon  the 
ground  of  newly -discovered  evi- 
dence, which  states  that  the 
motion  was  denied  for  the  reason 
that  the  "  action  was  prematurely 
brought"  and  "without  a  con- 
sideration of  the  motion  upon  the 
merits,"  is  reviewable  by  the 
Court  of  Appeals  as  a  final  order 
determining  the  action.  Whitney 
v.  Davis.  256 

MOTIVE. 

See  Homicide,  6. 


MUNICIPAL    CORPORATIONS. 

1.  Water  Works — Exemption  from 
Liability.  When  an  incorporated 
village  avails  itself  of  the  permis- 
sive authority  to  construct  and 
maintain  a  system  of  water  works, 
conferred  by  the  general  acta  of 
the  legislature  upon  all  incorpora- 
ted villages  in  the  state,  the  grant 
of  power  is  to  be  regarded  as  ex- 
clusively for  public  purposes  and 
as  belonging  to  the  corporation  in 
its  public,  political  or  municipal 
character;  and  for  the  non-user 
or  misuser  of  such  power  (as  e.  g., 
in  failing  to  keep  the  water  sys- 
tem in  condition  to  furnish  pro- 
tection from  fires)  the  corporation 
cannot  be  made  liable  at  the  suit 
of  a  citizen.  Springfield  F.  d  M. 
Ins.  Co.  v.  ViL  of  KeesetiUe.       46 

2.  Maintenance  of  Water  Works- 
Contractual  Relation.  An  incor- 
porated village,  by  availing  itself 
of  the  permissive  power  conferred 
by  the  general  acts  to  construct 
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-water  works,  does  not  thereby  sus- 
tain such  an  implied  contractual 
relation  to  the  public  within  its 
boundaries,  with  respect  to  the 
construction  of  such  public  work, 
as  to  be  responsible  for  a  failure 
to  exercise,  reasonable  care  and 
diligence  in  respect  to  its  mainte- 
nance. Id. 

2.  Payment  of  Water  Rents.  The 
maintenance,  by  an  incorporated 
village,  of  water  works,  under 
the  general  acts,  is  not  rendered  a 
private  corporate  business,  by  the 
fact  that  water  rents  are  paid  to 
the  village  by  the  inhabitants.    Id. 

4.  Legacy  Tax  —  Exemption.  The 
clause  in  the  Collateral  Inheritance 
Tax  Law  of  1887  (Chap.  718,  §  1) 
exempting  from  taxation  there- 
under bequests  to  "the  societies, 
corporations  and  institutions  now 
exempted  by  law  from  taxation," 
was  not  intended-  to  apply  to  be- 

3uest8  to  municipal  corporations. 
n  re  Hamilton.  810 

See  Brooklyn  (City  of),  1. 
Buffalo  (City-of),  1. 
Limitations  (Statute  of).  4. 
Negligence,  1,  2. 


MURDER. 
See  Homicide. 

MUTUAL  LOAN  ASSOCIATION. 
See  Associations,  1-5. 

NAVIGATION. 
See  Shipping. 

NEGLIGENCE. 

1.  Municipal  Corporations  —  Repair 
of  Streets.  A  municipal  corpora- 
tion must  guard  against  such  dan- 
gers in  its  streets  as  can  or  ought 
to  be  anticipated  or  foreseen  in  the 
•exercise  of  reasonable  prudence 
and  care,  but  it  is  not  chargeable 
with  negligence  in  omitting  to 
repair  a  defect  in  a  street,  so 
slight  that  no  careful  or  prudent 
i  would  reasonably  anticipate 
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any  danger   from  its   existence. 
ReUzv.  City  of  Yonkers.  67 

2.  Defect  in  Sidewalk — Accident  — 
Exemption  from  Liability.  A 
municipal  corporation  is  not 
chargeable  with  negligence  when 
an  accident  which,  according  to 
common  experience  was  not  likely 
to  happen,  happens  to  a  traveler 
by  reason  of  some  slight  defect  in 
a  street,  from  which  danger  was 
not  reasonably  to  be  anticipated — 
such,  e.  g.,  as  a  depression  in  the 
middle  of  a  flagged  sidewalk,  the 
depth  of  the  thickness  of  the  sur- 
rounding flagging,  caused  by  the 
removal  of  a  smalt  broken  piece 
of  stone,  and  which  had  existed 
for  several  years  without  any 
accident  resulting  therefrom.    la. 

3.  Gas  Company  —  Occupation  of 
Street  —  Injury  to  Neighboring 
Property.  A  gas  company,  law- 
fully occupying  a  street  with  its 
mains  and  pipes,  is  bound  to  use 
its  rights  and  to  conduct  its  opera- 
tions so  as  not  to  inflict  injury 
upon  neighboring  property.  Ex 
v.  Keystone  Gas  Co. 

4.  Leakage  of  Gas — Destruction  of 
Trees  —  Evidence.  A  verdict  for 
the  plaintiff,  in  an  action  brought 
to  recover  damages  from  a  gas 
company  for  the  destruction  of 
shade  trees,  alleged  to  have  been 
caused  by  the  negligent  escape  of 
uatural  gas  from  a  main  in  the 
adjacent  street,  is  not  to  be  deemed 
the  result  of  conjecture  merely, 
where  there  was  evidence  showing 
the  decay  and  death  of  trees  ana 
grass  in  the  vicinity  of  and  coin- 
cident with  the  leakage  of  a  large 
amount  of  gas,  from  the  time  the 
main  was  laid  until  it  had  been 
recalked,  and  a  healthful  growth 
after  the  recalking.  Id. 

5.  Leakage  of  Gas  —  Destruction  of 
Trees  —  Eridence.  In  such  an 
action,  evidence  showing  or  tend- 
ing to  show  that  trees  in  the  im- 
mediate vicinity  upon  the  same 
street,  althoughTbeyond  the  plain- 
tiff's premises,  were  similarly  and 
simultaneously  affected,  is  com- 
petent upon  the  issue  of  whether 
escaping  gas  would  account  for 
the  injury  to  the  plaintiff's  trees. 

Id. 
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6.  Evidence.  Negligence  is  not  to 
be  presumed  ;  but  to  justify  the 
submission  of  that  question  to  a 
jury  there  must  be  more  than  a 
mere  surmise  that  there  may  have 
been  negligence  on  the  part  of  the 
defendant.  There  must  be  evi- 
dence upon  which  the  jury  may 
reasonably  and  properly  conclude 
that  there  was  negligence.  Morn's 
v.  L.  S.  &  M.  8.  R  Co.  182 

7.  Contributory  Negligence.  A  per- 
son cannot  place  himself  in  a  posi- 
tion of  danger  simply  for  the  pro- 
tection of  his  property  (as,  e.  g. , 
by  going  upon  a  railroad  track  at 
a  farm  crossing,  knowing  that  a 
train  is  approaching,  for  the  pur- 
pose of  endeavoring  to  save  his 
cattle  by  getting  them  over  the 
track  before  the  train  reached  the 
crossing),  without  being  guilty  of 
such  negligence  as  will  preclude  a 
recovery  for  a  personal  injury  re- 
ceived in  so  doing.  Id. 

8.  Assumption  of  Obvious  Bisk  — 
Defeat  of  Recovery  for  Injury.  A 
woman  employee  over  twenty- 
one  years  of  age,  who  had,  under 
the  common- law  doctrine,  assumed 
the  obvious  risk  of  operating  a 
machine  with  unguarded  cog 
wheels,  in  an  establishment  sub- 
ject to  the  Factory  Act,  which 
act  requires  cog  wheels  to  be 
guarded,  having  been  injured 
through  the  lack  of  such  guard,  in 
cleaning  the  machine  while  in  mo- 
tion—  an  operation  not  prohibited 
by  the  act  in  the  case  of  women 
employees  over  twenty -one  years 
of  age  —  brought  an  action 
against  her  employer  for  dam- 
ages, on  the  ground  of  negligence, 
and  was  non-suited,  llelil,  that 
the  non-suit  was  proper,  on  the 
ground  of  the  assumption  of  the 
obvious  risk  by  the  plaintiff. 
Knisley  v.  Pratt.  372 

9.  Shipping  —  Navigation  —  Con- 
tributory Negligenre.  Where  the 
undisputed  evidence  in  an  action 
to  recover  damages  sustained 
through  a  collision  between  two 
steam  vessels  belonging  to  the  par- 
ties respectively,  shows  that  the 
plaintiff  failed  to  comply  with  a 
rule  of  navigation  (U.  "S..  Rev. 
Stat.  §  4233,  rule  21)  applicable  to 
the  situation  of  the  vessels  imme- 
diately .preceding    the    collision, 


and  which  required  him  to 
"slacken  her  speed,  or,  if  neces- 
sary, stop  and  reverse  "  his  vessel, 
he  is  guilty  of  contributory  negli- 
gence as  matter  of  law,  and  the 
submission  of  the  question  to  the 
jury  is  reversible  error.  N.  T.  H. 
T.  B.  Co.  v.  N.  F.,  L.  E.  dt  W.  B. 
R  Co.  574 

See  Corporations,  22,  23. 


NEGOTIABLE  PAPER. 

See  Bills,  Notes  and  Checks,  2t  4. 
Corporations,  20,  32. 


NEW  TRIAL. 

1.  Murder —  Review  by  Court  of  Ap- 
peals —  Code  Crim.  Pro.  §  528. 
Section  528  of  the  Code  of  Crimi- 
nal Procedure,  which  provides 
that,  where  the  judgment  is  of 
death,  the  Court  of  Appeals  may 
order  a  new  trial  if  it  is  satisfied 
that  justice  requires  it,  whether 
an  exception  shall  have  been  taken 
or  not,  was  not  intended  to  confer 
upon  the  court  the  right  to  disre- 
gard any  valid  exception  taken  by 
a  defendant,  or  to  abridge  any 
right  he  formally  possessed  in  re- 
viewing the  rulings  of  a  trial 
court ;  but  its  purpose  was  to 
throw  additional  safeguards 
around  the  defendant.  People  v. 
Corey.  476 

2.  Criminal  Appeal — New  Trial — 
Code  Crim.  Pro.  §542.  While 
even  in  criminal  cases  a  new  trial 
will  not  be  granted  by  an  appel- 
late court  on  account  of  errors 
not  affecting  a  substantial  right  of 
the  defendant  (Code  Crim.  Pro. 
§  542),  the  statute  in  no  way  im- 
pairs or  affects  the  rule  that  the 
rejection  of  competent  and  mater- 
ial evidence,  or  the  reception  of 
incompetent  and  improper  evi- 
dence, which  is  harmful  to  a  de- 
fendant and  excepted  to,  presents 
an  error  requiring  reversal,  even 
if  the  appellate  court  would,  with 
the  rejected  evidence  before  it,  or 
with  the  improper  evidence  ex- 
cluded, still  come  to  the  same  con- 
clusion reached  by  the  jury.    Id\ 

See  Costs,  4. 
Ejectment. 
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NEW  YORK  (CITY  OF). 

1.  Care  of  Indigent  Insane  —  Liabil- 
ity for  State  Tax.  The  county  of 
New  York  is  not  rendered  exempt 
from  raising  and  paying  its  quota 
of  the  state  tax  imposed  by  chap- 
ter 214,  Laws  of  1893,  as  amended 
by  chapter  565,  Laws  of  1898,  for 
the  care  of  the  insane  poor  by  the 
state  under  chapter  126,  Laws  of 
1890,  by  the  fact  that  that  county 
had  continued  to  care  for  its  own 
insane  poor  and  had  not  elected  to 
avail  itself  of  the  terms  of  the  act 
of  1890,  which  provided  for  the 
transfer  to  the  state  of  the  care 
and  support  of  the  pauper  insane 
in  all  the  counties  except  New 
York  and  two  others,  and  also 
provided  that  the  excepted  coun- 
ties might  avail  themselves  of  its 
provisions.     People  v.  Fitch.      71 

2.  Non-payment  of  State  Tax  —  In- 
terest. In  a  proceeding  by  the 
state  for  a  mandamus  to  compel 
the  comptroller  of  the  city  and 
county  of  New  York  to  raise  and 
pay  that  county's  quota  of  the 
state  tax  imposed  by  the  acts  of 
189a  (Chap.  214,  as  amended  by 
chap.  565)  for  the  care  by  the 
state  of  the  insane  poor  under 
chapter  126,  Laws  of  1890,  field, 
that  the  municipality  was  charge- 
able with  interest  at  the  legal  rate 
from  April  15, 1894,  upon  one-half 
of  its  share  of  the  tax,  and  from 
May  15. 1894,  upon  the  other  half, 
until  payment — those  being  the 
dates  on  which  moities  of  the  state 
tax  were  then  declared  by  the 
County  Law  (Laws  of  1892,  chap. 
686,  §  141,  sub.  5)  to  be  due  from 
the  different  counties,  and  that 
chapter  427,  Laws  of  1855,  was 
not  applicable  to  the  case.         Id. 


NON-RESIDENT. 

j  Attachment,  6. 
Limitations  (Statute  op),  6. 


NON-SUIT. 
See  Trial,  1. 

NOTE  BROKER. 
See  Bills,  Notks  and  Checkh,  5, 6. 


NOTICE. 

See  Bills,  Notes  and  Checks,  1, 4, 8. 
Contract,  8. 
Mortgage,  8. 
Public  Employment. 
Warehouseman,  1. 


NUISANCE. 
See  Highways,  1. 

OFFICERS. 

1.  Elections  —  Official  BaUotp  —  Ir- 
regularities on  the  Part  of  Officers. 
The  votes  of  innocent  electors  are 
not  invalidated  by  irregularities  or 
unauthorized  acts  on  the  part  of 

Sublic  officers  charged  with  the 
uty  of  preparing,  and  printing 
official  ballots,  when  no  irregu- 
larity or  want  of  authority  appears 
on  the  face  of  the  ballots.  People 
exrel.Y.  Wood.  142 

2.  Time  of  Election.  The  election 
of  a  public  officer  must  be  referred 
to  the  day  upon  which  the  electoral 
body,  in  whom  the  right  of  election 
resides,  expresses  its  choice  by 
voting  for  candidates  for  the  office, 
and  not  to  some  subsequent  day 
when  the  result  is  declared  ;  and 
there  is  no  distinction  in  this 
respect  between  town  and  other 
elections.     People  ex  rel.  v.  Foley 

677 

3.  Town  Officers— Extension  of  Term. 
The  legislature  cannot  extend  the 
term  of  a  town  officer  after  his 
election.  Id. 

See  Brooklyn  (City  op). 
Civil  Service. 


OPINIONS. 

See  Appeal,  10,  11. 
Courts,  1. 


ORDERS. 
See  Motions  and  Orders. 

OYSTER  BEDS. 
See  Real  Property,  1,  2. 
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PARTITION. 

j  1537,  Code  of  Civil  Procedure- 
Voiding  an  Apparent  Devise.  A 
motion  to  amend  the  complaint  in 
an  action  of  partition,  brought  by 
an  heir  at  law  of  a  testator  against 
a  devisee  in  possession  and  sought 
to  be  maintained  under  section 
1537  of  the  Code  of  Civil  Proced- 
ure, by  adding  an  averment  that 
the  devisee  caused  the  death  of 
the  testator  by  poison  or  other 
means,  is  properly  denied,  as  such 
averment  does  now  show,  or  tend 
to  show,  the  fact  required  by  that 
section  to  be  alleged  and  estab- 
lished, namely,  "that  the  appar- 
ent devise  is  void."  Ellerson  v. 
Westcott.  149 


PARTNERSHIP. 

lieal  Estate  Brokers  —  Member  of 
Purchasing  Committee  of  a  Club — 
Firm  Precluded  from  Claiming 
Commissions.  It  is  competent  for 
a  partner  in  a  real  estate  broker 
age  firm,  who  has  assumed  fiduci- 
ary relations  to  an  incorporated 
social  club  by  becoming  a  mem- 
ber of  its  purchasing  committee, 
to  arrange  with  the  club  that  in 
paying  for  land  purchased  the 
club  shall  be  allowed  or  paid  a 
portion  of  the  purchase  price 
equal  to  the  regular  commissions 
upon  a  sale,  and,  by  so  doing,  to 
preclude  his  firm,  as  well  as  him- 
self, from  claiming  from  the  ven- 
dor, as  against  the  club,  such 
portion  of  the  purchase  money  as 
commissions  for  services  as  brok- 
ers upon  the  sale.  Bedhead  v. 
Parkway  Dr.  Club.  471 


PATENTS. 

See  Contracts,  10. 
Tax,  5. 


PAYMENT. 

See  Contract,  7. 
Sales,  1. 


PENAL  CODE. 

\  22.-—  Intoxication.   A  charge  to  the 
jury,  on  a  murder  trial  involving 


the  question  of  the  defendant's 
intoxication  at  the  time  of  com- 
mitting the  act,  is  erroneous  if  it 
fails  to  state  the  rule  on  the  sub- 
ject (Penal  Code,  §  22)  with  suffi- 
cient clearness  to  enable  the  jury 
to  understand  that  partial  intoxi- 
cation may  be  considered  upon 
the  question  of  motive  or  intent 
in  determining  the  grade  or  de- 
gree of  the  crime  committed. 
People  v.  Corey.  476 


PERSONAL  PROPERTY. 

Lost  or  Stolen  Stock  Certificates— 
Rights  of  True  Ovtner.  The  title 
of  the  true  owner  of  a  lost  or 
stolen  certificate  of  stock  may  be 
asserted  against  any  one  subse- 
quently obtaining  its  possession, 
although  the  holder  may  be  a 
bona  fide  purchaser.  jKW*  v. 
Eden  Musee  A.  Co.  441 

See  Specific  Performance,  L 


PLEADING. 

1.  Bill  of  Particulars  —  Motion  to 
Make  Definite.  Ordinarily,  facts 
may  be  pleaded  as  they  actually 
exist  or  according  to  their  legal 
effect  at  the  option  of  the  pleader. 
"When  pleaded  according  to  the 
legal  effect  and  the  opposite  partT 
is  uninformed  as  to  the  proof  he  is 
required  to  meet  at  the  trial,  as  a 

general  rule  his  remedy  is  by  a 
emand  for  a  bill  of  particulars  or 
a  motion  to  make  more  definite 
and  certain.  j\r.  T.  News  Pub. 
Co.  v.  Nat.  &  Co.  39 


.  Proof —  Variance.  "WTiere  a  com- 
plaint alleges  a  money  indebted- 
ness for  services  rendered,  proof 
of  an  agreement  to  perform  the 
work  for  payment  in  specific 
articles  of  property,  the  perform- 
ance of  the  work  and  the  refusal 
to  deliver  the  articles,  does  not 
constitute  a  material-variance.  Id. 


POLICY. 
See  Insurance,  1-5. 
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PRACTICE. 

See  Appeal,  7,  15. 
Tax,  5. 


PREFERENCE. 

See  Assignments,  8-10. 

PRINCIPAL  AND  AGENT. 

1.  General  Assignment  —  Acts  of 
Agent  of  Assignee — Ratification. 
Instrumentalities  used  by  an 
agent  of  an  assignee  under  a  gen- 
eral assignment  for  the  benefit  of 
creditors,  to  the  end  of  realizing 
upon  the  assigned  estate,  even  if 
involving  an  incidental  indebted- 
ness on  the  part  of  the  assignee, 
may  be  so  adopted  and  ratified  by 
the  latter  as  to  preclude  him  from 
thereafter  successfully  disputing 
his  liability.     Smith  v.  Barnard. 

420 

2.  Corporations — Stock  Certificates — 
Liability  for  Wrongful  Acts  of 
Agent.  The  liability  of  a  corpo- 
ration to  a  bona  fide  holder  of 
certificates  of  its  stock,  fraudu- 
lently issued  or  put  in  circulation 
by  the  wrongful  or  criminal  acts 
of  its  officers  or  agents,  is  deter- 
mined by  the  general  rules  of  law 
governing  the  relations  of  princi- 
pal and  agent  as  developed  and 
applied  to  corporations,  acting 
solely  through  such  agencies. 
Jarvt*  ▼.  Manhattan  Beach  Co.  652 

3.  Corporations — Stock  Certificates — 
Liability  for  Wrongfvl  Acts  of 
Agent.  The  general  rule  —  that 
the  principal  is  liable  to  a  third 
person  in  a  civil  action  for  the 
fraud  or  other  malfeasance  of  his 
agent,  perpetrated  by  the  latter  in 
the  course  of  his  employment, 
although  the  principal  did  not 
authorize,  justify  or  know  of  the 
misconduct — is  applicable  to  a 
corporation  in  the  case  of  a  fraud- 
ulent issue  of  stock  certificates  by 
its  agent.  Id. 

Bee  Banking,  1. 

Bills,  Notes  and  Checks,  1,  5. 
Corporations,  21. 
Warehouseman,  1,  2. 


PRINCIPAL  AND  SURETY. 

1.  Building  Contract — Guaranty-^ 
Consideration.  When  a  building 
contract  is  entered  into  on  the  faith 
of  the  contractor's  promise  to  fcir- 
nish  a  bond  as  guaranty  for  its 
performance,  it  becomes  complete 
and  binding  on  the  other  party 
thereto  only  upon  delivery  of  the 
bond  ;  and  the  mutual  obligations 
imposed  upon  the  parties  furnish 
a  consideration  for  the  bond,  even 
if  it  is  not  given  until  after  the 
execution   and    delivery    of   the 

.  contract  and  after  the  contractor 
has  entered  upon  its  actual  per- 
formance.- Smith  v.  MoUeson.    241 

2.  Suretyship  —  Construction  of  Con- 
tract. The  doctrine  that  the  lia- 
bility of  a  surety  is  strictissimi 
juris  means  that  a  surety  shall  not 
be  held  beyond  the  precise  stipu- 
lations of  his  contract ;  it  does  not 
mean  that  a  different  rule  must  be 
applied  in  the  construction  of 
contracts  of  suretyship  than  that 
which  is  to  be  applied  in  the  con- 
struction of  contracts  in  general. 

Id. 

3.  Suretyship —  Construction  of  Con- 
tract. If  a  surety  has  used  am- 
biguous language  and  the  party 
secured  has  advanced  his  money 
on  the  faith  of  the  interpretation 
most  favorable  to  his  rights,  that 
will,  ordinarily,  prevail  if  the 
instrument  is  open,  reasonably, 
to  such  interpretation.  Id, 

4.  Release  of  Surety.  Where  the 
party  secured  does  some  act  which 
changes  the  position  of  the  surety 
to  his  injury  or  prejudice,  the 
latter  is  no  longer  bound.  Id. 


.  Building  Contract  —  Construction. 
Where  a  contract  to  "furnish, 
cut,  set  and  clean  "  all  the  granite 
work  for  a  building  provides  for 
payment  in  installments  not  to 
exceed  a  certain  per  cent  "  of  the 
estimated  value  of  the  work  per- 
formed on  the  building,"  the 
meaning  of  the  contract  should 
not  turn  on  the  use  of  the  words 
**on  the  building,"  so  as  to  render 
payments  made  to  the  contractor 
upon  estimates  based  upon  work 
done  upon  the  granite  elsewhere 
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a  departure  from  the  terms  of  the 
contract,  available  as  a  defense  to 
a  surety  for  its  performance,  when 
it  can  be  seen  from  the  situation 
of  the  parties,  the  nature  of  the 
work  and  the  other  provisions  of 
the  contract,  that  the  intention 
was  to  make  the  advances  as  the 
work  progressed.  Id. 

i.  Payment  upon  Certificates  of  Work 
Done.  When  a  building  contract 
provides  chat  payments  shall  be 
made  upon  certificates  of  work 
done,  the  fact  that  payments  were 
made  without  the  certificate  does 
not  constitute  a  change  in  the 
position  of  a  surety  for  the  con- 
tractor to  his  prejudice  and  so 
operate  his  release,  when  it  is 
manifest  that  the  provision  was 
inserted  in  the  contract  for  the 
benefit  of  the  owner  alone  and 
that  the  payments  so  made  were 
not  greater  in  amount  than  they 
should  have  been  if  the  certificate 
had  been  exacted.  Id. 

.  Notice  of  Termination  of  Con- 
tract —  Itecall  —  Resumption  of 
Work.  When,  after  giving  a 
notice  to  terminate  a  building 
contract,  as  provided  thereby,  on 
the  contractor's  failure  to  per- 
form, the  owner  recalls  the  notice 
and  allows  the  contractor  to  re- 
sume work,  and  on  a  second 
failure  to  perform,  takes  pos- 
session, as  provided  by  the  con- 
tract, the  effort  at  performance 
after  the  recall  of  the  notice  is  not 
to  be  deemed  a  new  contract,  so  as 
to  relieve  the  surety  of  the  original 
contract  from  subsequent  liability, 
when,  under  the  terms  of  the  con- 
tract, the  notice  did  not  of  itself 
terminate  the  contract,  and  the 
owner  had  power  to  recall  it, 
and  the  contract  was  actually 
terminated  only  by  the  owners 
taking  possession  on  the  con- 
tractor's final  failure  to  perform. , 

Id. 

PRIORITY. 

See  Attachment,  1. 

MORTGAGE,  4. 


PRIVATE  ACTION. 
See  Highways,  1,  2. 


PRIVILEGE. 
See  Evidence,  1. 

PROBATE. 
Se*  Appeal,  6. 

PROCESS. 

See  -Attachment. 
Execution. 


PROFESSIONAL  COMMUNICA- 
TIONS. 

See  Evidence,  1. 

PROMISSORY  NOTE. 

See  Assignments,  10. 

Bills,  Notes  and  Checks. 

PUBLIC  EMPLOYMENT. 

Veterans  —  Removal.  The  effect  of 
the  act  giving  a  preference  in. 
public  appointments  and  employ- 
ments to  honorably  discharged 
Union  soldiers  and  sailors,  and 
making  the  appointees  irremov- 
able except  "  for  incompetency 
and  conduct  inconsistent  with" 
the  positions  held  by  them  (Chap. 
312,  Laws  of  1884,  as  amended  by 
chap.  716,  Laws  of  1894),  is  to 
leave  it  to  the  removing  power  to 
determine  whether  the  facts  exist 
which  authorize  a  removal,  sub- 
ject to  responsibility  for  any  will- 
ful or  perverse  action  ;  and  no 
notice  or  opportunity  to  be  heard 
is  required  to  be  given  to  the  per- 
son whose  removal  is  contem- 
plated before  the  power  can  be 
exercised.  People  ex  rel.  v.  Mor- 
ton. 156 

See  CrviL  Service. 


PUBLIC  NUISANCE. 
See  Highways,  1. 

PUBLIC  POLICY. 

1.  Restraint  of  Trade.  A  reasonable 
regulation  as  to  the  mode  of  sell- 
ing corporate  stock,  so  as  to  pre- 
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vent  its  sacrifice,  is  not  against 
public  policy  as  being  a  restraint 
upon  trade.  Williams  v.  Mont- 
gomery. 519 

I  Agreement  as  to  Corporate  Stock  — 
Suspension. of  'Bower  of  Alienation 
—  Restraint  of  trade.  An  agree- 
ment in  writing  between  the  pro- 
moters of  a  corporate  enterprise 
owning  ninety-nine  one  hun- 
dredths of  its  capital  stock  as 
tenants  in  common,  to  partition 
their  holdings  after  first  placing 
in  tne  treasury  one-fifth  of  all  the 
stock,  to  be  sold  to  provide  work- 
ing capital,  and,  in  order  to  pre- 
vent a  sacrifice  thereof,  providing 
for  the  deposit  of  their  individual 
stock  certificates  with  a  trust  com- 
pany, each  agreeing  that  he  would 
not  withdraw  the  same  for  six 
months  except  by  mutual  consent, 
unless  enough  treasury  stock 
should  be  sooner  sold  to  realize  a 
sum  named,  in  which  event  any 
one  could  withdraw  his  certificate 
on  five  days'  notice  to  the  others, 
does  not  constitute  an  unlawful 
suspension  of  the  power  of  alien- 
ation, and  is  not  against  public 
policy  as  being  in  restraint  of 
trade.  Id, 


PUBLIC  OFFICERS. 
See  Officers. 

QUE8TION  OF  FACT. 
^Appeal,  7. 

RAILROADS. 

1.  Elevated  Railroad  —  Action  for 
Injunction — Opening  Case  after 
Close  of  Testimony  —  Refusal  to 
Admit  Evidence  of  Transfer  of 
Title.  When,  after  the  close  of 
the  testimony  and  the  appoint- 
ment of  a  date  for  argument  and 
final  submission,  in  an  action  by 
an  abutting  owner  against  an  ele 
vated  street  railroad  company  for 
an  injunction  and  damages,  tried 
before  a  referee,  in  which  the  title 
of  the  plaintiff  has  been  suffi- 
ciently established  to  furnish  a 
basis  for  the  relfef  sought,  the 
defendant  applies  to  open  the  case 


and  put  in  evidence  a  deed  of  the 
premises  made  by  the  plaintiff  to 
a  third  party  during  the  pendency 
of  the  action,  but  not  discovered 
bv  the  defendant  until  after  the 
close  of  the  testimony,  the  referee 
has  power,  on  opening  the  case,  to 
restrict  the  effect  of  the  deed  to 
evidence  on  the  question  of  value 
only,  and  to  refuse  to  admit  it 
generally  or  as  evidence  of  con- 
veyance of  title;  and  such  action 
on  the  part  of  the  referee  does  not 
constitute" an  error  of  law  calling 
for  the  reversal  of  a  judgment 
awarding  the  plaintiff  an  injunc- 
tion and  fee,  as  well  as  rental, 
damages.  Domschke  v,  Metr.  El. 
R  Co,  337 

2.  Protection  against  Change  in  Title 
of  Abutting  Property.  The  action 
of  a  referee  in  refusing  to  admit, 
after  the  close  of  the  testimony, 
evidence  of  a  change  of  title  from 
the  plaintiff  during  the  pendency 
ot  an  action  brought  by  an  abut- 
ting owner  to  enjoin  the  operation 
of  an  elevated  railroad,  cannot  be 
deemed  unjust  or  unreasonable, 
when  the  judgment  awarded  the 
plaintiff  affords  the  defendant 
adequate  protection  as  against  the 
plaintiff's  gmntee,  by  providing 
for  the  delivery  of  a  grant  of 
easements  to  the  defendant  by  the 
plaintiff  and  all  persons  having  an 
interest  in  or  lien  upon  the  prem- 
ises in  suit,  upon  tender  of  pay- 
ment of  the  fee  damage.  id. 

3.  Change  in  Title  of  Abutting  Prop- 
erty during  Pendency  of  Action. 
When,  in  an  action  brought  by  an 
abutting  owner  to  enjoin  the  ope- 
ration of  an  elevated  street  rail- 
road, the  defendant  seeks  to  de- 
feat the  right  to  relief  by  reason 
of  seme  change  in  the  title  which 
has  occurred  in  the  final  stages  of 
the  litigation,  that  cannot  affect 
the  ultimate  liability,  and  from 
which  the  defendant  has  adequate 
protection,  the  trial  court  or  ref- 
eree is  justified  in  holding  the  de- 
fendant to  strict  practice.  Id. 

4.  Secondary  Evidence.  The  exclu- 
sion, on  the  trial  of  an  action 
against  an  elevated  railroad  to  re- 
cover damages  to  abutting  prop- 
erty, of  the  testimony  of  a  former 
owner  of  the  premises  in  suits  as 
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to  rents  received  from  the  prop- 
erty when  owned  by  him,  does 
not  constitute  reversible  legal 
error,  where  it  appears  that  the 
witness  did  not  collect  or  fix  the 
rents  himself,  and  that  his  knowl- 
edge must,  in  some  degree  at 
least,  have  been  based  on  informa- 
tion derived  from  an  agent,  who 
was  not  called  and  whose  absence 
was  not  explained.  Id. 

5 .  Elevated  Railroad  —  Injunction 
—  Absence  of  Actual  Damage.  An 
injunction  against  the  operation 
of  an  elevated  railroad,  con- 
structed in  a  public  street  in  the 
city  of  New  York  by  authority  of 
law,  should  not  be  granted  at  the 
suit  of  an  abutting  own*>r,  on 
proof  of  the  wrongful  appropria- 
tion of  the  appurtenant  easements 
of  light,  air  and  access,  when  the 
plaintiff  fails  to  show  any  sub- 
stantial monetary  damage  to  his 
property,  or  loss  suffered,  by  rea- 
son of  the  defendants'  acts,  but 
it  appears  that  by  reason  of  the 
presence  and  operation  of  the  ele- 
vated railroad  in  the  street  the 
value  of  the  plaintiff's  property 
has  increased  and  that  it  has  shared 
equally  with  all  the  property  in 
the  vicinity  in  the  general  increase 
of  values.  O'Reilly  v.  N.  Y.  El. 
R.  R.  Co.  347 

6.  Denial  of  Injunction  —  Property 
Rights  in  Easements.  The  dis- 
missal, on  failure  to  prove  sub- 
stantial monetary  damage,  of  a 
complaint  seeking  to  enjoin  the 
operation  of  an  elevated  street 
railroad,  on  the  ground  of  the 
wrongful  appropriation  of  ease- 
ments appurtenant  to  abutting 
private  property,  is  not  open  to 
the  objection  that  the  continued 
tortious  acts  will  eventually  give 
the  defendant  company  title  to 
the  property  rights  wrongfully 
appropriated,  when  the  judgment 
states  that  it  is  without  prejudice 
to  the  right  of  the  plaintiff  to 
bring  such  action  as  he  may  there- 
after be  advised,  based  upon  facts 
not  inconsistent  with  those  therein 
adjudged.  Id. 

7.  Statutes  —  Constitutionality.  A 
clause  in  a  statute,  enacting  that 
a  bridge  shall  be  so  constructed 
as  to  provide   for   "the    accom- 


modation and  tramportatum  of 
passengers  and  vehicles  of  ttery 
description*'  is  not  to  be  construed 
as  authorizing  the  laying  of  rail- 
road tracks  when  the  effect  of 
such  construction  would  be  to 
render  the  statute  obnoxious  to 
the  constitutional  inhibition  (Art. 
3,  §  18)  against  the  passage  of  any 
private  or  local  bill  granting  the 
right  to  lay  down  railroad  tracks. 
In  re  N.  Y  db  L.  I.  Br.  Co.  v. 
Smith.  540 

8.  Right  to  Operate  a  Railroad. 
Congress  has  no  power  to  con- 
fer a  right  upon  the  New  York 
and  Long  Island  Bridge  Com- 
pany to  operate  a  railway  upon 
its  bridge;  the  right  of  that  com- 
pany to  operate  a  railway  must, 
therefore,  be  found  in  "chapter 
225,  Laws  of  1893,  and  cannot 
be  based  upon  chapter  384,  U.  S. 
Statutes  at  Large  of  1886-1887. 

Id. 

9.  Highways — Change  of  Line  — 
Railroads  —  Act  of  1850.  The  pro- 
vision of  the  General  Railroad  Act 
of  1850  (Chap.  140,  §  24),  empow- 
ering a  railroad  company  to 
change  the  line  of  a  highway 
"where  an  embankment  or  cut- 
ting shall  make  a  change  in  the 
line  of  such  highway  desirable, 
with  a  view  to  a  more  easy  ascent 
or  descent,"  has  no  application  to 
the  case  of  the  discontinuance  of 
a  highway  at  a  grade  crossing, 
the  removal  of  the  grade  crossing, 
and  the  change  of  the  line  of 
travel  by  a  new  way  to  a  bridge 
crossing,  when  po  embankment 
or  cutting  existed  at  the  grade 
crossing.  Burfiholz  v.  N.  Y.%  L. 
E.  &  W.  R.  R.  Co.  640 

10.  Highways  —  Obstruction  and 
Change  of  Line  —  Railroads  — 
Removal  of  Crossing  —  Act  of  1850 
—  Injwy  to  Property  Owners. 
The  power  conferred  upon  a  rail- 
road company  by  the  General 
Railroad  Act  of  1850  (Chap.  140, 
£§  24,  28)  to  cross  highways  and, 
in  so  doing,  to  carry  them  under 
or  over  the  track,  coupled  with 
the  duty  of  restoration  so  as  not 
unnecessarily  to  impair  their  use- 
fulness, does  not  authorize  a  rail- 
road company,  of  its  own  motion 
and  without  the  sanction  of  the 
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court  or  the  public  authorities,  to 
obstruct  and  practically  discon- 
tinue a  highway,  remove  a  grade 
crossing  and  change  the  line  of 
travel  by  substituting  another 
way  to  a  bridge  crossing  at  an- 
other point,  to  the  injury  of  prop- 
erty owners.  7  id. 

See  Negligence,  7. 


RAPID  TRANSIT  ACT. 
See  Session  Laws,  16. 


RATIFICATION. 

See  Assignments,  1.  6,  7. 
Execution. 
Highways,  5. 


REAL  PROPERTY. 

1.  Oyster  Beds  — Rights  of  Tenants 
in  Common.  One  of  two  tenants 
in  common  of  natural  oyster  beds 
cannot  deprive  his  co-tenant  of 
the  right  to  take  any  of  the  nat- 
ural oysters,  by  scattering  a  few 
seed  oysters  over  the  premises  in 
such  a  manner  as  to  render  it 
impossible  to  remove  the  natural 
ones  without  disturbing  those 
planted.       Mott    v.      Underwood. 

463 

2.  Tenants  in  Common  —  Injunction. 
Equity  will  not  enjoin  one  of  two 
tenants  in  common  of  natural 
oyster  beds,  or  his  licensees,  from 
entering  and  removing  natural 
oysters  therefrom,  on  the  ground 
that  such  acts  interfere  with  seed 
oysters,  planted  by  his  co-tenant 
without  his  acquiescence,  where  it 
does  not  appear  that  the  acts  done 
in  removing  the  oysters  were  mali- 
cious, unusual  or  unreasonable, 
and  it  does  appear  that  an  injunc- 
tion, if  granted,  would  operate 
inequitably  and  contrary  to  real 
justice,  by  working  a  deprivation 
of  admitted  rights.  Id. 

3.  Contract  for  Conveyance — (kit- 
standing  Incumbrance  —  Action 
for  Breach.  The  mere  fact  of  the 
existence,  at  the  time  fixed  for 
the  concurrent  mutual  perform- 
ance of  an  executory  contract  for 


the  conveyance  of  real  estate,  of 
a  lien  or  incumbrance  on  the  prop- 
erty which  it  is  in  the  power  of 
the  vendor  to  remove,  does  not 
relieve  the  vendee  from  the  neces- 
sity of  making  a  tender  and 
demand  of  performance,  as  a  con- 
dition precedent  to  the  mainte- 
nance of  an  action  to  recover  money 
paid  on  the  contract,  or  for  dam- 
ages as  for  a  breach  of  the  con- 
tract on  the  part  of  the  vendor. 
Ziehen  v.  Smith,  558 


RECEIVER. 
See  Corporations,  10,  18,  29. 


RECEIVERS'  CERTIFICATES. 
See  Corporations,  18. 

RECEIVING  STOLEN  GOODS. 

See  Crimes,  1,  2. 


RECORD. 
See  Appeal,  5,  11,  12. 


REFEREE. 
See  Trial,  1-4. 

REFERENCE. 

Deceased  Insolvent  Debtor — Creditor's 
Action  under  Chap.  740,  Laws  of 
1894.  When,  in  an  action  brought 
under  the  statute  (Laws  of  1894, 
chap.  740),  by  an  alleged  creditor 
of  a  deceased  insolvent,  to  set 
aside  as  fraudulent  a  conveyance 
made  by  the  decedent,  the  alleged 
debt  is  denied,  the  issue  as  to  its 
existence  is  immediate  and  direct, 
not  collateral  or  incidental;  and, 
hence,  when  no  difficult  question 
of  law  is  involved,  a  compulsory 
reference,  on  the  ground  that  the 
examination  of  a  long  account 
will  be  required  (Code  Civ.  Pro. 
^  1013)  is  properly  ordered,  when 
it  appears  that  the  establishment 
of  the  debt  requires  the  examina- 
tion of  many  items  of  debits  and 
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credits.      Nat.    Shoe    &  Leather 
Bank  v.  Baker,  581 

See  Ejectment. 


REFUSAL  TO  FIND. 
See  Trial,  3,  6. 

RELEASE. 
See  Principal  and  Surety,  4. 

REMOVAL  (POWER  OF). 

See  Civil  Service,  4,  5. 
Public  Employment. 

RESIDENCE. 

Bee  Domicile. 

Limitations  (Statute  op),  6. 
Mechanics'  Lien,  1. 

RESTRAINT  OF  TRADE. 
See  Public  Policy,  i,  2. 

RESULTING  TRUST. 
See  Trusts,  1-3. 

REVERSAL. 
See  Appeal,  7. 

REVIEW. 
See  Tax,  5. 

REVISED  STATUTES. 

1.  1  B.  S.  723,  §  14  ;  773,  S  2  —  Sus- 
pension of  Power  of  Alienation. 
The  test  of  alienability  of  real  or 
personal  property  is  that  there  are 
persons  in  being  who  can  give  a 
perfect  title  (1  R.  S.  723,  §  14;  773, 
§  2) ;  and  where,  through  there 
being  living  parties  who  have 
unitedly  the  entire  right  of  own- 
ership, there  is  a  present  right  to 
dispose  of  the  whole  interest,  even 
if  its  exercise  depends  upon  the 


consent  of  many  persons,  there  is 
no  unlawful  suspension  of  the 
power  of  alienation.  Williams  v. 
Montgomery.  519 

2.  1  B.  S.  727,  §  53  —  Resulting 
Trust  —  Statute  of  Use#and  Trusts. 
The  provision  of  section  53  of  the 
Statute  of  Uses  and  Trusts  (1  R. 
S.  727),  preserving  the  right  to  a 
resulting  trust  in  cases  "where 
the  alienee  named  in  the  convey- 
ance shall  have  taken  the  same  as 
an  absolute  conveyance  in  his  own 
name,  without  the  consent  or 
knowledge  of  the  person  paying 
the  consideration,"  is  not  available 
to  the  extent  of  the  whole  prop- 
erty conveyed,  if  at  all,  to  one 
who  paid  less  than  the  whole  con- 
sideration.   Schierloh  v.  SeJUerloh. 

103 

3.  Idem.— Resulting  Trust— Statute 
of  Uses  and  Trusts.  The  violation 
of  a  mere  promise,  by  the  alienee 
named  in  a  conveyance,  to  take  a 
deed  in  the  name  of  another  who 
had  contributed  to  the  consider- 
ation, is  not  a  violation  of  a  trust 
within  the  meaning  of  the  provis- 
ion of  section  53  of  the  Statute  of 
Uses  and  Trusts  (1  R.  S.  727),  pre- 
serving the  right  to  a  resulting 
trust  in  cases  where  the  alienee 
named  in  the  conveyance,  "in 
violation  of  some  trust,  shall  have 
purchased  the  lands  so  conveyed 
with  moneys  belonging  to  another 
person."  Id. 

4.  Idem. —  Deed  to  Husband — Part 
Consideration  Paid  by  Wife.  In  an 
action  of  ejectment  to  recovers 
life  estate,  subject  to  the  defend- 
ant's right  of  dower,  brought  by 
the  devisee  of  a  decedent  against 
his  widow,  the  defense  was  luter- 
posed,  that  the  defendant  at  the 
time  of  the  death  of  her  husband 
was  herself  the  owner  of  the 
whole  estate  in  equity,  and  that 
her  husband  had  no  interest  he 
could  devise  to  plaintiff.  It  ap- 
peared that  defendant,  under  & 
promise  by  her  husband  that  he 
would  take  the  deed  in  her  name, 
paid  a  part  (less  than  a  tenth)  of 
the  consideration  for  the  con- 
veyance of  the  land,  which  was 
taken  absolutely  bv  the  husband 
in  his  own  name,  without  her  con- 
sent  or  knowledge.     Held,   that 


INDEX. 


825 


the  facts  did  not  bring  the  wife 
within  the  provisions  of  section 
58  of  the  Statute  of  Uses  and 
Trusts,  and  that  the  payment  of 
part  of  the  consideration  did  not 
vest  in  her  any  estate  in  the  land 
conveyed.  Id. 

.  2  R.  S.  137,  §  1  —  Statute  of 
Frauds.  The  fraudulent  intent 
of  a  failing  debtor  in  confessing 
a  judgment  for  a  bona  fide  in- 
debtedness will  not  of  itself  ren- 
der the  judgment  void  within  the 
meaning  of  the  Statute  of  Frauds 
(2  R.  3.  137,  §  1);  and  in  the 
absence  of  knowledge  of  such 
intent  or  some  participation  in 
the  fraudulent  scheme  by  the 
judgment  creditor,  such  judg- 
ment, as  to  him,  may  be  treated 
as  free  from  fraud.  Oalle  v. 
Tode.  270 


REVIVER    AFTER    PAYMENT. 
See  Mortgage,  1-5. 

RIGHT  OF  WAY. 
See  Easements,  1,  2. 

RIPARIAN  RIGHTS. 

1.  Appurtenance.  A  grant  of  a 
water  right  in  a  natural  stream, 
from  a  superior  riparian  owner 
to  an  inferior  owner,  passes  un- 
der the  term  "  appurtenances  "  in 
a  deed  of  the  inferior  riparian 
land.  Hall  v.  Sterling  I.  &  Ry. 
Co.  432 

2.  Grant  of  Water.  Power  —  Limita- 
tion —  Construction.  The  ques- 
tion whether  a  grant  of  water 
power  sufficient  to  operate  a  desig- 
nated establishment  is  to  be  con- 
strued as  indicating  the  quantity 
of  water  to  be  used  or  as  limiting 
the  use  to  a  specific  purpose  is 
one  of  intent,  to  be  determined 
from  the  language  of  the  grant; 
and  if  the  meaning  is  doubtful, 
that  construction  is  to  be  given 
which  shall  best  subserve  the 
interests  of  the  pablic  by  permit- 
ting the  use  of  t*ie  water  for  any 
legitimate  purpose  which  the 
owner  may  desire.  Id. 

104 


.  Grant  of  Water  Power — Limita- 
Hon  —  Construction.  A  grant  con- 
veyed the  right  of  using  or  draw- 
ing off  the  water  from  a  certain 
pond,  "near  a  nail  manufactory 
called  the  M.  Works,  for.  the  pur- 
pose of  carrying  on  the  said 
works,  in  such  quantity  as  would 
be  sufficient  for  carrying  on  and 
working  the  furnace  situated 
between  said  nail  factory  and  the 
said  pond,  called  S.  Furnace,  and 
for  which  purpose  said  water  is 
now  used,  and  no  further  or 
greater  quantity;  provided,  al- 
ways, that  the  right  so  as  afore- 
said granted  of  drawing  off  said 
water  as  aforesaid  shall  cease  at 
all  times  whenever  said  furnace 
called  the  S.  Furnace  is  in  blast  or 
making  iron."  Held,  that  the 
grant  was  limited  only  as  to  the 
quantity  of  water  to  be  used  and 
not  as  to  the  purpose  of  the  use. 

Id. 

ROYALTY. 

See  Contracts,  10. 


SALARIES. 

See  Assignments,  8-10. 
Civil  Service,  7. 


SALES. 

1.  Delivery  in  Installments  —  Non- 
payment. When  a  contract  for 
the  sale  of  goods  provides  for  de- 
livery in  installments  and  pay- 
ment for  each  installment  on  de- 
livery, a  refusal  to  deliver  an 
installment  until  a  former  in- 
stallment has  been  paid  for  does 
not  constitute  a  breach  of  the  con- 
tract on  the  part  of  the  seller. 
Raabe  v.   Squier.  81 

2.  Sale  of  Judgment — Implied  War- 
ranty. On  the  sale  of  a  judgment 
by  a  party  who  had  levied  upon 
it  and  bought  it  on  execution  sale 
in  pursuance  of  an  agreement  to 
bid  it  off  in  satisfaction  of  the 
execution  and  transfer  it  to  the 
other  party,  who  advanced  the 
money  for*  the  expenses  of  the 
proceedings,  there  is  an  implied 
representation  or  warranty,  not 
only  of  the  existence  of  a  valid 
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judgment,  but  that  a  valid  lien 
had  been  acquired  thereon  by  the 
levy  under  which  title  could  be 
acquired  by  sale  upon  execution. 
Flandrow  v.  Hammoixd.  129 

.  Negotiable  Instrument  —  Failure 
of  Purchaser  to  Inquire  a*  to  Va- 
lidity. One  who  purchases  a  ne- 
gotiable instrument  under  circum- 
stances that  throw  upon  him  the 
duty  of  making  inquiry  as  to  its 
validity,  assumes  no  greater  risk 
by  his  failure  to  inquire  than  the 
burden  of  proving  that  the  facts 
which  he  could  have  discovered, 
had  he  inquired,  would  have  pro- 
tected him.  Hanover  Nat.  Bank 
v.  Am.  D.  db  Tr.  Co.  612 

See  Contract,  1. 
Damages,  2,  3. 


SAVING  ASSOCIATIONS. 
See  Associations,  1,  5. 

SCHOOL  HOUSE. 
See  Excise,  2. 

SERVICES. 

Agreement  for  Payment  in  Property. 
Where  a  party  agrees  to  pay  the 
value  of  services  rendered  in 
specific  articles  of  property,  and, 
upon  demand,  refuses  or  fails  to 
deliver  the  property,  his  obliga- 
tion is  thereby  converted  into  one 
for  thepayment of  monev.  N.  Y. 
News  Publishing  Co.  v.  Nat.  S.  8. 
Co.  39 

SESSION  LAWS. 

1.  1850,  chap.  140  —  Highways  — 
Cha  nge  of  Line  —  Railroads.  The 
provision  of  the  General  Railroad 
Act  of  1850  (Chap.  140,  §  24), 
empowering  a  railroad  company 
to  change  the  line  of  a  highway 
"where  an  embankment  or  cut- 
ting shall  make  a  change  in  the 
line  of  such  highway  desirable, 
with  a  view  to  a  more  easy 
asceut  or  descent,"  has  no  appli- 
cation to  the  case  of  the  discontin- 
uance of  a  highway  at  a  grade 
crossing,  the  removal  of  the  grade 


crossing,  and  the  change  of  the 
line  of  travel  by  a  new  way  to  a 
bridge  crossing,  when  no  en  bail- 
ment or  cutting  existed  at  the 
grade  crossing.  Buehholz  v.  N. 
T.t  L.E.&W  R.  R.  Co.         640 

2.  Idem.  —  Highways  —  Obstruction 
and  Change  of  Line  —  Railroads 
—  Removal  of  Crossing — Inju  ry 
to  Property  Owners.  The  power 
conferred  upon  a  railroad  com- 
pany by  the  General  Railroad  Act 
of  1850  (Chap.  140,  §§  24,  28)  to 
cross  highways  and,  m  so  doing, 
to  carry  them  under  or  over  the 
track,  coupled  with  the  duty  of 
restoration  so  as  not  unnecessarily 
to  impair  their  usefulness,  does  not 
authorize  a  railroad  company,  of 
its  own  motion  and  without  the 
sanction  of  the  court  or  the  publie 
authorities,  to  obstruct  and  prac- 
tically discontinue  a  highway,  re- 
move a  grade  crossing  and  change 
the  line  of  travel  by  substituting 
another  way  to  a  bridge  crossing 
at  another  point,  to  the  in  jury  of 
property  owners.  Id. 

8.  1851,  Chap.  122  —  Mutual  Loan 
Associations.  When  the  articles 
of  association  of  a  mutual  loan  as- 
sociation, organized  under  chap- 
ter 122,  Laws  of  1851.  and  its 
"amendments,  provide  that  dues 
paid  in  will  be  refunded  to  with- 
drawing members  "  when  the  nec- 
essary funds  are  collected,"  it  will 
constitute  a  good  answer  to  an 
action,  as  upon  a  debt  presently 
due  and  payable,  brought  by  a 
withdrawing  member  to  recover 
the  amount  of  dues  paid  in  by 
him,  that  neither  at  the  time  of  his 
withdrawal  nor  subsequently  be- 
fore the  action  was  brought,  were 
there  in  the  treasury  of  the  associ- 
ation any  funds  collected  out  of 
which  the  claim  could  be  paid. 
Engelhardt  v.  Fifth  Ward,  etc.,  L. 
Assn.  281 

1855,  chap.  427.  See  par.  21,  this 
title. 

4.  1858,  chap.  22—  Town  of  Water- 
vliet  —  Annual  Town  Meeting. 
It  was  within  the  power  of 
the  legislature  to  authorize  by 
special  statute  (Laws  of  1858, 
chap.  22)  the  electors  of  the  town 
of  Watervliet  to  elect  town  offl- 
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cerg  on  the  day  preceding  the 
annual  town  meeting,  and  so,  in 
connection  with  the  general  statu- 
tory provisions  in  regard  to  an- 
nual town  meetings,  virtually 
enact  that  town  meetings  in  that 
town  should  be  held  upon  two 
successivo  days.  People  ex  rel.  v. 
Foley.  677 

See,  also,  par.  24,  this  title. 

5.  1867,  chap.  395  —  Charter  of 
Bridge  Company  —  Fl.>rfeitiire 
Clause  ~  Default.     The     forfeit- 

>  ure  clause  in  the  charter  of 
the  New  York  and  Long  Island 
Bridge  Company  (Laws  of  1867, 
chap.  395,  §  12),  which  provides 
that  the  bridge  authorized  to  be 
constructed  shall  be  commenced 
within  two  years  from  the  passage 
of  the  act.  or  "this  act  and  all 
rights  and  privileges  granted 
thereby  shall  be  null  and  void," 
is  not  self-executing;  and,  hence, 
the  company  did  not,  by  failing 
to  commence  work  within  the 
prescribed  two  years,  cease  to 
exist  on  the  expiration  of  that 
period.  In  re  N.  Y.  <fe  L.  I.  Br. 
Co.  v.  Smith.  540 

See,  also,  par.  18,  this  title. 

1877,  chap.  466.  See  par.  10,  this 
title. 

1880,  chap.  36.  See  par.  14,  this 
title. 

6.  1880,  chap.  542  —  Corporation 
Tax  —  Employment  of  Capital  — 
Patents.  Stocks  of  local  corpora- 
tions organized  and  situated  with- 
out this  state,  acquired  by  a  do- 
mestic corporation  in  return  for 
licenses  to  use  patents  in  which  its 
capital  is  invested,  should  not  be 
included  in  the  computation  of  the 
domestic  corporation's  annual  tax 
under  the  provisions  of  law  (Chap. 
542,  Laws  of  1880,  as  amended  by 
chap.  151,  Laws  of  1882,  and 
chap.  501,  Laws  of  1885)  for  the 
taxation  of  "capital  stock  em- 
ployed within  this  state."  People 
ex  rel.  Edison  El.  L.  Co.  v.  Wemple. 

690 

7.  1881,  chap.  101  —  Village  of  Am- 
sterdam —  Land  taken  for  Water 
Supply  —  Compensation  —  Statute 


of  Limitations.  The  six  years' 
limitation  imposed  by  subdivisions 
2  and  3  of  section  382  of  the  Code 
of  Civil  Procedure  does  not  apply 
to  a  proceeding  by  an  owner  of 
land,  taken  and  appropriated  by 
the  village  of  Amsterdam  for  the 
purpose  of  obtaining  a  water  sup- 
ply, under  chapter  101,  Laws  of 
1881,  as  amended  by  chapter  197, 
Laws  of  1882,  to  obtain  compensa- 
tion, through  the  appointment,  of 
commissioners  of  appraisal,  as  pro- 
vided by  those  acts,  where  the 
village  authorities  failed  to  apply 
for  the  appointment  ot  such  com- 
missioners before  taking  the  land. 
In  re  Clark  v.  Water  Comrs.  A.  1 

1882,  chap.   151.     See  par.   6,  this 
title. 


1882,    chap,    197. 
title. 


See  par.  7,  this 


8.  1883.  Chap.  354—  The  Civil  Serv. 
ice  Act.  The  Civil  Service  Act 
<Chap.  354,  Laws  of  1883,  as 
amended  by  chap.  681,  Laws  of 
1894)  constitutes  a  general  system 
of  statute  law  applicable  to  ap- 
pointments and  promotions  in 
every  department  of  the  civil  serv- 
ice of  the  state  with  such  ex- 
ceptions only  as  are  specified  in 
the  statute  itself.  People  ex  rel. 
McClelland  v.  Roberts.  360 

1884,  chap.  812.  See  par.  28,  this 
title. 

9.  1885,  Chap.  842  —  Mechanic's 
Lien.  A  County  Court  has  juris- 
diction (within  the  general  limita- 
tion as  to  amount)  in  an  action  to 
foreclose  a  mechanic's  lien  under 
the  statute  (Laws  of  1885,  chap. 
342),  where  the  property  is  situ- 
ated in  the  county,  although  the 
defendant  does  not  reside  therein. 
Raven  v.  Smith.  415 

1885,  chap.  501.  See  par.  6,  this 
title. 

10.  1886,  Chap.  283  —General  As- 
signment—  Wages  and  Salaries  — 
Preference.  The  preference 
granted  by  the  amendment  of 
1886  (Chap.  ■  283)  of  the  General 
Assignment  Act  (Laws  of  1877, 
chap.  466),  includes  wages  and 
salaries  actually  owing  to  former 
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credits.      Nat. 
Bank  v.  Baker. 


Shoe    <fe   Leather 
581 


See  Ejectment. 

REFUSAL  TO  FIND. 
See  Trial,  3,  6. 

RELEASE. 
See  Principal  and  Surety,  4. 

REMOVAL  (POWER  OF). 

See  Civil  Service,  4,  5. 
Public  Employment. 

RESIDENCE. 

Gee  Domicile. 

Limitations  (Statute  of),  6. 
Mechanics'  Lien,  1. 

RESTRAINT  OF  TRADE. 
See  Public  Policy,  i,  2. 

RESULTING  TRUST. 
See  Trusts,  1-3. 

REVERSAL. 
See  Appeal,  7. 

REVIEW. 
See  Tax,  5. 

REVISED  STATUTES. 

1.  1  R.  S.  723,  §  14  ;  773,  §  2  —  Sus- 
pension of  Power  of  Alienation. 
The  test  of  alienability  of  real  or 
personal  property  is  that  there  are 
persons  in  being  who  can  give  a 
perfect  title  (1  R.  S.  723,  g  14;  773, 
|  2) ;  and  where,  through  there 
being  living  parties  who  have 
unitedly  the  entire  right  of  own 
ership,  there  is  a  present  right  to 
dispose  of  the  whole  interest,  even 
if  its  exercise  depends  upon  the 


consent  of  many  persons,  there  is 
no  unlawful  suspension  of  the 
power  of  alienation.  Williams  v. 
Montgomery.  519 

2.  1  R.  S.  727,  §  58  —  Resulting 
Trust  —  Statute  of  Usemand  Trusts. 
The  provision  of  section  53  of  the 
Statute  of  Uses  and  Trusts  (1  R. 
S.  727),  preserving  the  right  to  a 
resulting  trust  in  cases  "where 
the  alienee  named  in  the  convey- 
ance shall  have  taken  the  same  as 
an  absolute  conveyance  in  his  own 
name,  without  the  consent  or 
knowledge  of  the  person  paying 
the  consideration/'  is  not  available 
to  the  extent  of  the  whole  prop- 
erty conveyed,  if  at  all,  to  one 
who  paid  less  than  the  whole  con- 
sideration.   Schierloh  v.  Sehierloh. 

103 

3.  Idem.— Resulting  Trust  — Statute 
of  Uses  and  Trusts.  The  violation 
of  a  mere  promise,  by  the  alienee 
named  in  a  conveyance,  to  take  a 
deed  in  the  name  of  another  who 
had  contributed  to  the  consider- 
ation, is  not  a  violation  of  a  trust 
within  the  meaning  of  the  provis- 
ion of  section  53  of  the  Statute  of 
Uses  and  Trusts  (1  R.  S.  727),  pre- 
serving the  right  to  a  resulting 
trust  in  cases  where  the  alienee 
named  in  the  conveyance,  "in 
violation  of  some  trust,  shall  have 
purchased  the  lands  so  conveyed 
with  meneys  belonging  to  another 
person."  Id. 

4.  Idem. — Deed  to  Husband — Part 
Consideration  Paid  by  Wife.  In  an 
action  of  ejectment  to  recover  a 
life  estate,  subject  to  the  defend- 
ant's ri^ht  of  dower,  brought  by 
the  devisee  of  a  decedent  against 
his  widow,  the  defense  was  inter- 
posed, that  the  defendant  at  the 
time  of  the  death  of  her  husband 
was  herself  the  owner  of  the 
whole  estate  in  equity,  and  that 
her  husband  had  no  interest  he 
could  devise  to  plaintiff.  It  ap- 
peared that  defendant,  under  a 
promise  by  her  husband  that  he 
would  take  the  deed  in  her  name, 
paid  a  part  (less  than  a  tenth)  of 
the  consideration  for  the  con- 
veyance of  the  land,  which  was 
taken  absolutely  by  the  husband 
in  his  own  name,  without  her  con- 
sent   or  knowledge.     Held,  that 
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the  facts  did  Dot  bring  the  wife 
within  the  provisions  of  section 
58  of  the  statute  of  Uses  and 
Trusts,  and  that  the  payment  of 
part  of  the  consideration  did  net 
vest  in  her  any  estate  in  the  land 
conveyed.  Id. 

5.  2  R.  S.  137,  §  1  —  Statute  of 
Frauds.  The  fraudulent  intent 
of  a  failing  debtor  in  confessing 
a  judgment  for  a  bona  fide  in- 
debtedness will  not  of  itself  ren- 
der the  judgment  void  within  the 
meaning  of  the  Statute  of  Frauds 
(2  R.  8.  187,  §  1);  and  in  the 
absence  of  knowledge  of  such 
intent  or  some  participation  in 
the  fraudulent  scheme  by  the 
judgment  creditor,  such  judg- 
ment, as  to  him,  may  be  treated 
as  free  from  fraud.  Oalle  v. 
Tode.  270 


REVIVER    AFTER    PAYMENT. 
See  Mortgage,  1-5. 

RIGHT  OF  WAY. 
See  Easements,  1,  2. 

RIPARIAN  RIGHTS. 

1.  Appurtenance.  A  grant  of  a 
water  right  in  a  natural  stream, 
from  a  superior  riparian  owner 
to  an  inferior  owner,  passes  un- 
der the  term  "appurtenances"  in 
a  deed  of  the  inferior  riparian 
land.  Hall  v.  Sterling  I.  db  Ry. 
Co.  432 

"2.  Grant  of  Water.  Power  —  Limita- 
tion —  Construction.  The  ques- 
tion whether  a  grant  of  water 
power  sufficient  to  operate  a  desig- 
nated establishment  is  to  be  con- 
strued as  indicating  the  quantity 
of  water  to  be  used  or  as  limiting 
the  use  to  a  specific  purpose  is 
one  of  intent,  to  be  determined 
from  the  language  of  the  grant; 
and  if  the  meaning  is  doubtful, 
that  construction  is  to  be  given 
which  shall  best  subserve  the 
interests  of  the  public  by  permit- 
ting the  use  of  t*ie  water  for  any 
legitimate  purpose  which  the 
owner  may  desire.  Id. 

104 


8.  Grant  of  Water  Power  —  Limita? 
tion  —  Construction.  A  grant  con- 
veyed the  right  of  using  or  draw- 
ing off  the  water  from  a  certain 
pond,  "near  a  nail  manufactory 
called  the  M.  Works,  for  the  pur- 
pose of  carrying  on  the  said 
works,  in  such  quantity  as  would 
be  sufficient,  for  carrying  on  and 
working  the  furnace  situated 
between  said  nail  factory  and  the 
said  pond,  called  S.  Furnace,  and 
for  which  purpose  said  water  is 
now  used,  and  no  further  or 
greater  quantity;  provided,  al- 
ways, that  the  right  so  as  afore- 
said granted  of  drawing  off  said 
water  as  aforesaid  shall  cease  at 
all  times  whenever  said  furnace 
called  the  S.  Furnace  is  in  blast  or 
making  iron."  Held,  that  the 
grant  was  limited  only  as  to  the 
quantity  of  water  to  be  used  and 
not  as  to  the  purpose  of  the  use. 

Id. 

ROYALTY. 

See  Contracts,  10. 


SALARIES. 

See  Assignments,  8-10. 
Civil  Service,  7. 


SALES. 

1.  Deli  eery  in  Installment* — Non- 
payment. When  a  contract  for 
the  sale  of  goods  provides  for  de- 
livery in  installments  and  pay- 
ment for  each  installment  on  de- 
livery, a  refusal  to  deliver  an 
installment  until  a  former  in- 
stallment has  been  paid  for  does 
not  constitute  a  breach  of  the  con- 
tract on  the  part  of  the  seller. 
Baabe  v.   Squier.  81 

2.  Sale  of  Judgment  —  Implied  War- 
ranty. On  the  sale  of  a  judgment 
by  a  party  who  had  levied  upon 
it  and  bought  it  on  execution  sale 
in  pursuance  of  an  agreement  to 
bid  it  off  in  satisfaction  of  the 
execution  and  transfer  it  to  the 
other  party,  who  advanced  the 
money  for  the  expenses  of  the 
proceedings,  there  is  an  implied 
representation  or  warranty,  not 
only  of  the  existence  of  a  valid 
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by  law,  in  the  several  election 
districts  of  the  town  of  Water  - 
vliet  on  the  day  before  the  ap- 
proval of  that  act,  statements  of 
which  ballots  were  delivered  to 
the  annual  town  meeting  on  the 
day  the  act  was  approved,  and  the 
result  announced  several  days 
thereafter,  in  pursuance  of  a  spe 
cial  stitute  (Liws  of  1858,  chap. 
23,  §  19),  which  made  it  the  duty 
of  the  annuil  town  meeting  board 
to  cinvass  such  statements  and 
declare  the  result  "the  same  as 
though  said  ballots  had  been  polled 
at  such  annual  town  meeting." 
People  ex  rel.  v.  Foley.  677 

25.  Idem  —  The  Town  Law.  Chap- 
ter 344,  Laws  of  1893,  approved 
April  11,  1893,  amending  the 
Town  Law  (Chap.  XX  of  the 
General  Laws)  can  have  full  effect 
by  confining  its  application  to 
town  elections  in  which  the  votes 
for  town  officers  were  actually 
cast  after  it  took  effect,  and  thus 
giving  to  it  a  prospective  opera- 
tion. Id. 

26.  1893,  Chap.  480  —  Intoxicating 
Liquors — License  to  Sell  Near 
S'hoolhouse.  Under  section  43  of 
the  Excise  Law,  as  amended  by 
Chapter  480,  Laws  of  1893,  which 
provides  that  "  No  person  or  per- 
sons who  shall  not  have  been 
licensed  prior  to  the  passage  of 
this  act,  shall  hereafter  be  licensed 
to  sell  strong  or  spirituous  liquors, 
wines,  sle  and  beer,  in  any  build- 
ing *  *  #  for  which  a  license 
does  not  exist  at  the  time  of  the 
passage  of  this  act,  which  shall  be 
on  the  same  street  or  avenue  and 
withiu  20)  feet  of  a  building  oc- 
cupied exclusively  as  a  church  or 
schoolhouse,"  the  power  to  grant 
a  license  is  restricted  to  the  case 
of  a  person  who  had  been  licensed 
for  the  purpose  stated  at  the  piace 
in  question  within  the  prohibited 
limit  previous  to  the  passage  of 
the  act  and  whose  license  was  in 
force  when  the  law  was  enacted, 
and  does  not  extend  to  a  person 
who,  at  the  time  of  the  passage 
of  the  act,  was  licensed  at  an- 
other place.  People  ex  rel.  Cairns 
v.  Murray.  171 

27.  Idem. — Schoolhouse.  A  building 
erected  and  used  for  a  school  does 


not  fail  to  come  within  the  desig- 
nation of  "a  building  occupied 
exclusively  as  a  schoolhouse,"  as 
used  in  section  43,  of  the  Excise 
Law,  as  amended  by  chap.  480, 
Laws  of  1893,  merely  because  the 
teachers  or  some  of  them  reside 
in  it.  Id. 


chap.    565.     8(3  par.  20,  21, 
this  title. 

1894,  chap.  681.  See  par.  8,  this 
title. 

28.  1894,  Chap.  716  —  Public  Em- 
ployment —  Honorably  Discharged 
Soldiers  and  Sailors  —  Power  of 
Removal  —  Notice  and  Hearing. 
The  effect  of  the  act  giving  a  pref- 
erence in  public  appointments 
and  employments  to  honorably 
discharged  Union  soldiers  and 
sailors,  and  making  the  appointees 
irremovable  except  "  for  incom- 
petency and  conduct  inconsistent 
with  "  the  positions  held  by  them 
(Chap.  812,  Laws  of  1&4,  as 
amended  by  chap.  716,  Laws  of 
1894),  is  to  leave  it  to  the  remov- 
ing power  to  determine  whether 
the  facts  exist  which  authorize  a 
removal,  subject  to  responsibility 
for  any  willful  or  perverse  action  ; 
and  no  notice  or  opportunity  to 
be  heard  is  required  to  be  given 
to  the  person  whose  removal  is 
contemplated  before  the  power 
can  be  exercised.  People  ex  rel. 
v.  Morton.  156 

29.  1895,  Chap.  344  —  Veterans. 
The  provisions  of  chapter  344, 
Laws  of  1895,  to  the  effect  that  as 
to  honorably  discharged  soldiers 
and  sailors  of  the  late  civil  war, 
competitive  examinations  for 
appointment  in  the  civil  service 
shall  not  be  deemed  practicable  or 
necessary  in  cases  where  the  com- 
pensation or  other  emolument  of 
the  office  does  not  exceed  four 
dollars  per  day,  are  in  conflict 
with  section  9  of  article  5  of  the 
Constitution  of  1894,  and  conse- 
quently void.     Jn    re    Keymer. 

219 

30.  1895,  Chap.  810— Elections- 
Official  Ballot  —  Names  of  Candi- 
dates. Under  the  Election  Law  as 
amended  in  1895  (Chap.  810,  Laws 
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of  1895),  a  county  clerk  has  no  au- 
thority to  insert  and  print  in  a 
party  column  on  the  official 
blanket  ballot  the  names  of  any 
candidates  other  than  those  who 
have  been  duly  nominated  and 
certified  by  the  party  whose  name 
and  emblem  head  the  column.  In 
re  Madden.  136 

81.  Idem.— Official  Ballots—  Unau- 
thorized Insertion  of  Candidates. 
A  county  clerk,  charged  with  the 
duty  of*  preparing  and  printing 
the  official  blanket  ballots  for  the 
general  election  of  1895,  inserted 
and  printed  in  the  column  of  a 
local  county  party,  which  had 
made  local  nominations  only,  to- 
gether with  the  names  of  the  local 
candidates  it  had  nominated  the 
names  of  candidates  for  state  and 
judicial  offices  who  had  been  duly 
nominated  and  certified  by,  and 
whose  names  were  also  printed  in 
the  column  of,  the  party  of  which 
the  local  party  was  a  faction. 
These  ballots  were  furnished  by 
the  proper  officials  to  the  electors, 
and  were  deposited  and  counted. 
Held,  that  while  the  action  of  the 
county  clerk,  in  inserting  in  the 
local  party  column  the  names  of 
candidates  who  had  not  been 
nominated  and  certified  by  that 
party,  was,  under  the  Election 
Law  as  amended  in  1895  (Chap. 
810,  Laws  of  1895),  unauthorized 
and  without  right,  it  was  a  latent 
defect  and  did  not  disfranchise 
qualified  and  innocent  voters  who 
had  used  the  official  ballots  so 
furnished  them;  and  that,  where 
the  local  party  column  had  been 
duly  crossed  by  voters  to  express 
their  choice,  the  county  board  of 
canvassers  should  not  be  required 
to  rejeci  the  ballots  from  the 
count  for  candidates  so  improperly 
included  in  that  column.  People 
ex  rely.  Wood.  142 

32.  Idem.— Official  Ballots.  The  pro- 
vision of  section  105  of  the  Elec- 
tion Law  as  amended  in  1895 
(Chap.  810,  Laws  of  1895).  that 
'*  none  but  ballots  provided  in  ac- 
cordance with  the  provisions  of 
this  act  shall  be  counted,"  does 
not  mean  that  no  official  ballots 
shall  be  counted  except  those  pre- 
pared with  strict  conformity  to 
the  law  by  the  officers  charged 


with  their  preparation  and  print- 
ing. Id. 

See  Debtor  and  Creditor,  7,  8. 
Husband  and  Wife. 
Statutes. 


SHERIFF. 


See  Attachment,  1,  7. 


SHIPPING. 

\.' Navigation  —  Contributory  Negli- 
gence. Where  the  undisputed 
evidence  in  an  action  to  recover 
damages  sustained  through  a 
collision  between  two  steam  ves- 
sels belonging  to  the  parties 
respectively,  shows  that  the  plain- 
tiff failed  to  comply  with  a  rule  of 
navigation  (U.  S.  Rev.  Stat. 
§  4238,  rule  21)  applicable  to  the 
situation  of  the  vessels  immedi- 
ately preceding  the  collision,  and 
which  required  him  to  "slacken 
her  speed,  or,  if  necessary,  stop 
and  reverse"  his  vessel,  he  is 
guilty  of  contributory  negligence 
as  matter  of  law,  and'  the  submis- 
sion of  the  question  to  the  jury  is 
reversible  error.  N.  Y.  II.  T.  B. 
Co.  v.  N.  Y.t  L.  E.  &  W.  R.  It. 
Co.  574 

2.  Maritime  Tort — Damages.  Where 
an  action  at  law  is  brought  for  a 
maritime  tort,  the  admiralty  rule 
of  an  equal  division  of  damages, 
where  both  vessels  are  at  fault, 
does  not  prevail,  but  the  general 
rule  is  that  neither  can  recover. 

Id. 

SOCIAL  CLUB. 

See  Associations,  6. 


SOLDIERS  AND  SAILORS. 
See  Veterans. 

SPECIAL  PROCEEDING. 
See  Limitations  (Statute  of),  1-3, 
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SPECIFIC  PERFORMANCE. 

1.  Contract  as  to  Personal  Property. 
Although  specific  performance  of 
a  contract  relating  to  personal 
property  may  not  be  demanded  as 
a  right,  it  rests  in  the  sound  discre- 
tion of  the  court  where  compen- 
sation in  damages  would  be 
difficult,  if  not  impossible,  through 
the  matter  being  in  the  nature  of 
an  experiment,  contracted  for  but 
not  made,  so  that  the  result,  of 
necessity,  cannot  be  known. 
Williams  v.  Montgomery;  519 

8.  Requisites  of  Contract.  A  contract 
must  possess  certain  elements  in 
order  that  a  court  of  equity  may 
exercise  jurisdiction  to  compel  its 
performance;  it  must  be  upon  a 
.valuable  consideration;  it  must  be 
reasonably  certain  as  to  its  sub- 
ject-matter, its  stipulations,  its 
purposes,  its  parties  and  the  cir- 
cumstances under  which  it  was 
made;  it  must  be,  in  general, 
mutual  in  its  obligations  and  its 
remedy.     Stokes  v.  Stokes.         708 

3.  Absence  of  Consideration.  Where 
a  clause  in  a  contract,  made  be- 
tween E.  S.  and  W.  S.  in  contem- 
plation of  their  becoming  the 
owners  of  the  stock  of  a  certain 
hotel  corporation,  stated  that  E. 
S.  had  deposited  a  specified 
amount  of  the  bonds  of  the  cor- 
poration with  W.  S.  as  collateral 
security  for  certain  guarantees 
and  other  obligations,  and  it  ap- 
peared that  the  full  amount  of 
such  bonds  had  not  in  fact  been 
so  deposited,  held,  on  considera- 
tion of  the  entire  contract  and  of 
the  surrounding  circumstances, 
that  a  case  was  not  presented 
calling  for  the  enforcement,  by 
equity,  of  the  deposit  with  W. 
S.  of  the  additional  bonds  called 
for  —  it  appearing  that,  through 
the  refusal  of  a  third  party  to  sell 
all  the  stock  owned  by  him,  W. 
8.  had  not  been  able  to  carry  out 
the  understanding  of  the  parties 
as  to  obtaining  substantially  entire 
control  of  the  corporation,  which 
formed  the  real  consideration  for 
the  deposit  with  him  of  the  addi- 
tional security.  Id: 

See  Appeal,  15. 


STATE  COMPTROLLER. 

See  Civil,  Service,  7. 
Tax,  5. 


STATE  TAX. 
See  New  York  (City  op),  1,  2. 

STATUTE  OF  FRAUDS. 
See  Frauds  (Statute  op). 

STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  of). 

STATUTES. 

1.  Enforcement  of  Foreign  Statute  — 
Injustice  to  Citizens.  When  the 
courts  of  this  state  are  asked  to 
administer  statutes  of  another 
state,  such  as  those  of  the  state  of 
Kansas  creating  a  personal  liabil- 
ity on  the  part  of  stockholders  for 
the  debts  of  insolvent  corpora- 
tions, and  can  see  that  the  case  is 
surrounded  by  such  complications 
and  the  circumstances  are  such 
that  it  cannot  be  done  without  in- 
justice to  our  own  citizens,  or 
that  it  will  be  impossible  to  do 
full  and  complete  justice  to  all 
the  parties  in  interest,  it  is  reason- 
able and  just  to  decline  to  admin- 
ister them  at  all.  Marshall  v. 
Sherman.  9' 

2.  Resulting  Trust  —  Statute  of  Uses 
and  Trusts.  The  provision  of 
section  53  of  the  Statute  of  Uses 
and  Trusts  (1  R.  S.  728),  preserv- 
ing the  right  to  a  resulting  trust 
in  cases  "  where  the  alienee  named 
in  the  conveyance  shall  have  taken 
the  same  as  an  absolute  convey- 
ance in  his  own  name,  without 
the  consent  or  knowledge  of  the 
person  paying  the  consideration/' 
is  not  available  to  the  extent 
of  the  whole  property  conveyed, 
if  at  all,  to  one  who  paid  less 
than  the  whole  consideration. 
Schierloh  v.  Schierloh.  103 

3.  Resulting  Trust  —  Statute  of  Uses 
and  Trusts.  The  violation  of  a 
mere    promise,     by    the    alienee 
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named  in  a  conveyance,  to  take 
a  deed  in  the  name  of  another 
who  had  contributed  to  the  con- 
sideration, is  not  a  violation  of  a 
trust  within  the  meaning  of  the 

§  revision  of  section  53  of  the 
tatute  of  Uses  and  Trusts  (1  R. 
8.728),  preserving  the  right  to  a 
resulting  trust  in  cases  Where  the 
alienee  named  in  the  conveyance, 
"in  violation  of  some  trust,  shall 
have  purchased  the  lands  so  con- 
veyed with  moneys  belonging  to  i 
another  person."  Id.  l 

4.  Tlie  Ciril  Service  Act.     The  Civil ! 
Service  Act  (Chap.  854,  Laws  of  \ 
1883,  as  amended  by  chap.   681, 
Laws  of  1894)  constitutes  a  gen- 
eral system  of  statute  law  appli- 
cable to  appointments  and  promo- 
tions in  every  department  of  the 
civil  service  of  the  state  with  such  : 
exceptions  only  as  are  specified  in 
the  statute  itself.     People  ex  ret.  v.  ! 
Roberts.  360 , 

5.  The  Civil  Service  Act —  Constitu- 
tion of  1894.  The  civil  service 
section  of  the  Constitution  of 
1894  is  not  rendered  non -self -exe- 
cuting by  the  provision  therein 
that  "  laws  shall  be  made  to  pro- 
vide for  the  enforcement  of  this 
section; "  but  the  effect  of  the 
section,  in  connection  with  the 
constitutional  provision  (Art.  1, 
§  16),  that  "such  acts  of  the 
legislature  of  this  state  as  are  now 
in  force,  shall  be  and  continue  the 
law  of  this  state,  subject  to  such 
alterations  as  the  legislature  shall 
make  concerning  the*  same,"  is  to 
bring  all  positions  in  the  civil 
service,  not  excepted  by  the 
statute,  within  the  operation  of 
the  Civil  Service  Act  of  1883  and 
its  amendments  without  re-enact- 
ment. Id. 

6.  The  Factory  Act —  Obcious  Risks. 
An  employee  may,  by  entering 
upon  the  emplovment  with  a  full 
knowledge  of  all  the  facts,  waive, 
under  the  common-law  doctrine  of 
obvious  risks,  the  performance  by 
the  employer  of  the  duty  to  fur- 
nish the  special  protection  pre- 
scribed by  the  Factory  Act  (Chap 
409,  Laws  of  1886.  as  amended  by 
chap.  398,  Laws  of  1890)  regulat- 
ing the  employment   of  women 

105 


and    children    in    manufacturing 
establishments.    Knisley  v.  Pratt. 

872 

7.  Tlie  Factory  Act  —  Assumption  of 
Obvious  Riske.  There  is  no  reason 
in  principle  or  authority  why  an 
employee  should  not  be  allowed 
to  assume  the  obvious  risks  ot  the 
business  as  well  under  the  Factory 
Act  as  otherwise.  Id. 

8.  Constitutionality  —  Expression  of 
Subject  in  Title.  In  submitting  an 
amendatory  act  to  the  test  of  the 
constitutional  provision  (Art.  3, 
§  16)  that  "  no  private  or  local 
Dili  *  *  *  shall  embrace  more 
than  one  subject,  and  that  shall  be 
expressed  in  the  title,"  the  inquiry 
must  be  based  upon  the  title  of 
the  original  act.  in  re  N.  Y.  & 
L.  I.  Br.  Co.  v.  Smith.  540 

9.  Constitutionality  —  Construction. 
Where  there  is  room  for  two 
constructions  of  a  statute,  both 
equally  obvious  and  equally  rea- 
sonable, it  is  the  duty  of  the 
court  to  adopt  the  construction 
which,  without  doing  violence  to 
the  fair  meaning  of  the  words 
used,  brings  the  statute  into  har- 
mony with  the  Constitution.      Id. 

10.  Constitutionality — Railroad.  A 
clause  in  a  statute,  enacting  that  a 
bridge  shall  be  so  constructed  as 
to  provide  for  "  the  accommoda- 
tion and  transportation  of  passen- 
gers and  vehicles  of  every  descrip- 
tion," is  not  to  be  construed  as 
authorizing  the  laying  of  railroad 
tracks  when  the  effect  of  such 
construction  would  be  to  render 
the  statute  obnoxious  to  the  con- 
stitutional inhibition  (Art.  8,  §  18) 
against  the  passage  of  any  private 
or  local  bill  granting  the  right  to 
lay  down  railroad  tracks.  Id. 

11 .  Constitutionality  —  Separation  of 
Provisions.  Where  an  act  of  the 
legislature  deals  with  a  subject 
not  expressed  in  its  title,  and  such 
void  provisions  are  separable  from 
those  that  are  lawful,  and  that 
which  remains  is  capable  of  being 
executed,  and  stands  complete  in 
itself,  it  may  be  treated  as  consti- 
tutional. Id. 
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12.  Laws  of 1892,  Chap.  411  —  Con- 
tiitutionality—  Separation  of  Pro- 
visions. Chapter  411,  Laws  of 
1892,  entitled  "An  act  to  further 
amend  chapter  895  of  the  Laws  of 
1867,  entitled  *  An  act  to  incorpo- 
rate the  New  York  and  Long 
Island  Bridge  Company  for  the 
pnrpose  of  constructing  and  main- 
tain ing  a  bridge  over  the 
East  river  between  the  city  of 
New  York  and  Long  Island/"  is, 
as  to  certain  separable  provisions, 
void  by  reason  of  violation  of  the 
provision  of  the  Constitution  (Art. 
3,  £  16)  requiring  the  subject  of  a 
private  or  local  bill  to  be  expressed 
in  its  title,  and  is,  as  to  its  other 
provisions,  constitutional  and 
effective.  Id. 

13.  Ttcothirds  Bill— Evidence  of 
Postage.  Where  the  fact  of  the 
due  passage  of  an  act  for  which 
the  Constitution  (1846,  art.  1,  §  9; 
1894,  art.  3,  §  20)  requires  the  as- 
•ent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  leg- 
islature, is  in  question,  and  the 
Session  Laws  show  the  act  to  have 
been  passed,  three-fifths  being 
present,  and  the  certificates  of  the 
presiding  officers  of  both  houses 
attached  to  the  original  bill  show 
only  the  fact  that  three-fifths  were 
present,  recourse  may  be  had  to 
the  journals  of  the  two  houses.  Id. 

14.  Rapid  Transit  Act.  Section  38 
of  the  Rapid  Transit  Act  (Laws 
of  1892,  chap.  102)  docs  not  apply 
to  the  New  York  and  Long  Island 
Bridge  Company  in  erecting  such 
a  bridge  and  approaches  as  are 
permitted  bv  its  restricted  powers. 

Id. 

15.  Act  Ant?wrizi)\g  Rcilirays  vpon 
Bridges.  Chapter  225,  Laws  of 
1893,  authorizing  any  bridge  com- 
pany which  maintains  a  bridge 
over  a  river  connecting  any  city  in 
the  state,  containing  more  than 
one  million  inhabitants,  with  any 
other  citv  in  the  state,  to  lay 
tracks  and  operate  a  railway  upon 
its  bridge,  applies  to  the  New 
York  and  Long  Island  Bridge 
Company.  Id. 

16.  Right  to  Operate  a  Railroad. 
Congress  has  no  power  to  confer 


a  right  upon  the  New  York  and 
Long  Island  Bridge  Company  to 
operate  a  railway  upon  its  bridge; 
the  right  of  that  company  to  ope- 
rate a  railway  must,  therefore,  be 
found  in  chapter  225,  Laws  of 
1893,  and  cannot  be  based  upon 
chapter  334.  U.  S.  Statues  at  Large 
of  1886-1387.  Id. 

17.  New  York  and  Long  IJand 
Bridge  Company.  Under  the  law- 
ful legislation  on  the  subject,  the 
New  York  and  Loug  Island 
Bridge  Company  is  an  existing 
corporation,  authorized  to  build  a 
bridge  over  the  East  River,  with 
a  proper  approach  on  each  side 
from  the  surface  to  reach  the  level 
of  the  bridge,  which  approach  on 
the  New  York  side  may  run  cast- 
wardly  from  Third  avenue.       Id. 

18.  Statute  not  Retroactive.  The 
amendment  of  1886  (Chap.  283)  of 
the  General  Assignment  Act  is  not 
retroactive,  and  creates  no  prefer- 
ence ih  favor  of  employees  for 
wages  earned  before  its  passage. 
In  re  Scott.  588 

See  Elections,  1,  5. 
Session  Laws. 
Veterans,  1-3. 


STOCK. 

See  Corporations,  20-23,  30-34. 
Tax,  4,  5. 


STOCK  BROKER. 
See  Corporations,  83,  34. 

STOCK  CERTIFICATES. 
See  Corporations,  20-23,  30-34. 


STOCKHOLDERS. 
See  Corporations,    1-3,  5,  6,  82. 

STOCK  SUBSCRIPTIONS. 
See  Corporations,  11,  14-17. 
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STREETS. 

See  Highways. 

Negligence,  1-4. 
Tax,  3. 


SUB-CONTRACTOR. 

See  Mechanic's  Lien,  2 

SUBROGATION. 

See  Debtok    and   Ckeditoh,   4-6.  ' 

I 
SUBSCRIBING  WITNESSES.     I 

See  Will,  3.  ' 

i, 

SUNDAY.  | 

See  Excise,  4.  [ 


SUPERINTENDENT  OF  PUBLIC 
WORKS. 

See  Civil  Service,  5,  7. 


SUPREME  COURT. 

See  Tax,  5.  I 

SURETY. 

See  Principal  and  Surety         i 

I 

SUSPENSION   OF    POWER    OF  I 
ALIENATION. 

See  Alienation. 

TAX. 

1.  The  Taxing  Power.  The  taxing 
power  of  the  legislature  is  practi- 
ally  absolute,  except  as  restrained 
by' constitutional  limitations,  and 
cannot  be  interfered  with  by  the 
judicial  branch  of  the  government. 
People  v.  Fitch.  71 

2.  Non-Payment  of  State  Tax— In- 
terest. In  a  proceeding  by  the 
state  for  a  mandamus  to  compel 
the  comptroller  of  the  city  and 


county  of  New  York  to  raise  and 
pay  that  county's  quota  of  the 
state  tax  imposed  by  the  acts  of 
1893  (Chap.  214,  as  amended  by 
chap.  565)  for  the  care  by  the  state 
of  the  insane  poor  under  chapter 
126,  Laws  of  1890,  held,  that  the 
municipality  was  chargeable  with 
interest  at  the  legal  rate  from 
April  15,  J  894,  upon  one -half  of 
its  share  of  the  tax,  and  from  May 
15,  1894,  upon  the  other  half,  until 
payment  —  those  being  the  dates 
on  which  moieties  of  the  state  tax 
were  then  declared  bv  the  County 
Law  (Laws  of  1892,  chap.  686, 
$141,  sub.  5)  to  be  due  from  the 
different  counties,  and  that  chap- 
ter 427,  Laws  of  1855,  was  not 
applicable  to  the  case.  Id. 

.  Assessment  for  Local  Improre- 
ment  —  City  of  Buffalo  —  Park 
Paving —  Connecting  Streets.  An 
assessment  for  paving  a  part  of 
the  park,  under  contract  from  the 
park  department,  in  the  city  of 
Buffalo,  where  the  park  depart- 
ment has  exclusive  power  to  pave 
roads  and  places  iu  the  park,  while 
the  common  council  is  in  charge 
of  streets  outside  the  park,  is  not 
invalidated  by  the  fact  that  it 
includes  work  upon  streets  out- 
side the  park  necessary  to  com- 
plete the  paving  in  the  park  and 
to  furnish  it  with  proper  drainage, 
and  to  make  the  connecting  streets 
and  approaches  safe  for  travelers. 
Kittinger    v.      City    of    Buffalo. 

332 

.  Corporation  lax  —  Employment  of 
Capital  —  Patents.  Stocks  of 
local  corporations  organized  and 
situated  without  this  State,  ac- 
quired by  a  domestic  corporation 
in  return  for  licenses  to  use  pat- 
ents in  which  ^^^capital  is  in- 
vested, should  r.  ^  included  in 
the  computation  of  the  domestic 
corporation's  annual  tax  under 
the  provisions  of  law  (Chap.  542, 
Laws  of  1880,  as  amended  by 
chap.  151,  Laws  of  1882,  and  chap. 
501,  Laws  of  1885)  for  the  taxation 
of  "capital  stock  employed 
within  this  state."  People  ex  rel. 
E.  El.  L.  Co.  v.  Wemple.  690 

!.  Corporation  Tax  —  Employment 
of  Capital  —  Patents  —  Correction 
of  Tax  Account.     Upon  certiorari 
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to  review  the  action  of  the  state 
comptroller  in  imposing  upon  the 
relator,  «»  domestic  corporation 
whose  entire  capital  was  origin- 
ally invested  in  patent  rights,  the 
taxes  for  the  years  1889  and  1890 
under  the  provisions  of  law  for 
the  taxation  of  "capital  stock 
employed  within  this  state"  it  ap- 
peared that  the  comptroller  had 
estimated  the  share  value  of  the  re- 
lator's capital  stock  as  based  upon 
its  general  ownership  of  properties 
and  assets,  irrespective  of  their 
character  and  situs,  and  that  there 
were  included  among  such  assets 
shares  of  stocK  in  local  corpora- 
tions organized  and  situated  with- 
out this  state,  which  had  been 
acquired  by  the  relator  in  return 
for  grants  of  rights  to  such  local 
corporations  to  use  its  patents. 
Held,  on  appeal  from  a  confirma- 
tion by  the  Supreme  Court  of  the 
action  of  the  comptroller,  that  so 
much  of  the  corporate  investment 
of  the  relator's  capital  as  consisted 
in  stocka  of  the  local  corporations 
situated  without  the  state  was  not 
capital  employed  within  this  state,  ■ 
and,  therefore,  was  not  subject  to  : 
the  tax;  and  that  tiio  tax  account  I 
should  be  remitted  to  the  Supreme  | 
Court  for  correction  and  re-state-  \ 
ment  there  accordingly.  Id. 

See  People  ex  rel.  Ediwn  El.  L. 
Co.  v.  Campbell  (Mem.).  759 

See  Transfer  Tax. 


TENANCY  BY  THE  ENTIRETY. 
See  Husband  and  Wife,  1. 

TENANTS  IN  COMMON. 
See  Real  Property,  1,  2. 


TENDER. 
See  Vendor  and  Purchaser. 

THEATRICAL    EMPLOYMENT. 

See  Contract,  9. 


TITLE. 

See  Personal  Property 
Railroads,  6. 


TOWN  CLERK. 
See  Session  Laws,  24. 

TOWN  LAW. 
See  Session  Laws,  24. 

TOWN  MEETING. 
Ste  Session  Laws,  4,  34. 

TOWNS. 
See  Session  Laws,  4,  24,  25. 

TRANSFER  TAX. 

Exemption — Municipal  Corporations. 
The  clause  in  the  Collateral  In- 
heritance Tax  Law  of  1887  (Chap. 
713,  §  1)  exempting  from  taxation 
thereunder  bequests  to  "the  so- 
cieties, corporations  and  institu- 
tions now  exempted  by  law  from 
taxation,"  was  not  intended  to 
apply  to  bequests  to  municipal 
corporations.      In   re    Hamilton, 

310 

TRAVELLERS. 

See  Domicile. 


TRIAL. 

1.  Trial  by  Referee  —  Non-wit  — 
Appeal.  When  at  the  conclusion 
of  the  plaintiff's  evidence,  on  a 
trial  by  a  referee,  the  com- 
plaint is  dismissed  on  the  de- 
fendant's motion,  with  an  ex- 
ception by  the  plaintiff,  and  the 
referee  thereafter  files  a  report 
containing  findings  of  fact  and 
conclusions  of  law,  to  which  the 
plaintiff  files  exceptions  and  on 
which  judgment  is  entered,  the 
action  of  the  referee  is  to  be 
deemed  in  effect  a  nonsuit,  and  a 
question  of   law  as    to  whether 
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upon  the  undisputed  evidence 
the  plaintiff  failed  to  establish  any 
cause  of  action  is  presented  for 
review,  although  the  plaintiff 
may  have  omitted  to  request  find- 
ings of  fact.     Raabe  v.  Squier.     81 

2.  Verdict  —  Receiving  Stolen  Goods 
—  Guilty  Knowledge.  The  min- 
utes of  the  trial  of  an  indictment, 
which  charged  the  receiving  of 
stolen  goods  with  guilty  knowl- 
edge, stated  that  the  jury  oncom- 
ing into  court,  after  deliberation, 
"say  that  they  find  the  prisoner 
guilty  of  receiving  stolen  goods." 
the  record  showed  that  sentence 
was  thereafter  rendered  by  the 
court.  The  minutes  also  stated 
that  the  defendant  was  arraigned 
**  on  the  indictment  against  him 
for  receiving  stolen  goods,"  and 
that  a  plea  of  not  guilty  was  en- 
tered "to  said  indictment."'  The 
bill  of  exceptions  made  by  the 
defendant  stated  that  the  jury 
rendered  "a  general  verdict  of 
guilty."  Held  (O'Brien,  J.,  dis- 
senting), that  considering  the 
minutes  and  their  reference  to  the 
indictment  under  which  the  con- 
conviction  was  had,  and  the  ex- 
press statement  in  the  bill  of  ex- 
ceptions that  the  jurv  rendered  a 
general  verdict  of  guilty,  the  rec- 
ord showed  a  conviction  for  the 
offense  charged  in  the  indictment, 
namely,   the   receiving  of  stolen 

?oods    with    guilty    knowledge. 
*eoplev.  McClure.  95 

3.  Refusal  to  Find.  The  refusal  to 
find  a  fact  is  not  tantamount  to  a 
finding  against  a  fact,  unless  the 
intent  ton  of  the  court  to  be  so 
understood  is  clearly  apparent. 
Galle  v.  Tode.  270 

4.  Opening  Case  for  Additional 
Proofs.  When  both  parties  on  a 
trial  by  the  court  or  referee  an- 
nounce that  the  proofs  are  all  in, 
and  the  court  or  referee,  acting 
upon  this,  adjourns  the  hearing 
to  some  future  day  for  the  pur- 
pose of  hearing  argument,  neither 
party  has  any  legal  right  to  re- 
call his  action  or  to  have  the  case 
opened  for  the  purpose  of  giving 
other  or  additioual  proofs;  and, 
it  seems,  that  an  error  of  law 
cannot  be  predicat ed  upon  a  refusal 
to  permit  such  an  opening  of  the 


I     case.      Domsehke  v.   Met.  El.  R. 
Co.  337 

5.  Findings.  Where,  upon  the  evi- 
dence in  a  case,  part  of  a  find- 
ing requested  is  true,  and  another 
part  has  no  evidence  to  support  it, 
the  trial  court  is  justified  in  refus- 
ing the  whole  request.  Koehler 
v.  Hvghes.  507 

i 

'  6.  Refusal  to  Find.  Error  cannot 
i  be  founded  upon  a  refusal  to  find, 
|  unless  it  appears,  not  only  that 
i  evidence  was  given  proving  the 
I  fact,  but,  also,  that  it  was  uncon- 
troverted.  •  Id. 

TRUSTS. 

1.  Resulting  Trust  —  Statute  of  Uses 
and  Trusts.  The  provision  of  sec- 
tion 53  of  the  Statute  of  Uses  and 
Trusts  (1  R.  S.  728),  preserving 
the  right  to  a  resulting  trust  in 
cases  **  where  the  alienee  named  in 
the  conveyance  shall  have  taken 
the  same  as  an  absolute  con/ey- 
ance  in  his  own  name,  without  the 
consent  or  knowledge  of  the  per- 
son paying  the  consideration,"  is 
not  available  to  the  extent  of  the 
whole  property  conveyed,  if  at 
all,  to  one  who  paid  less  than  the 
whole  consideration.  Schierloh  v. 
Schierloh.  103 

2.  Resulting  Trust  —  Statute  of  Uses 
and  Trusts.  The  violation  of  a 
mere  promise,  by  the  alienee 
named  in  a  conveyance,  to  take  a 
deed  in  the  name  of  another  who 
had  contributed  to  the  considera- 
tion, is  not  a  violation  of  a  trust 
within  the  meaning  of  the  provis- 
ion of  section  53  oi  the  Statute  of 
Uses  and  Trusts  (1  R.  S.  728),  pre- 
serving the  right  to  a  resulting 
trust  in  cases  where  the  alienee 
named  in  the  conveyance,  "in 
violation  of  some  trust,  shall  have 
purchased  the  lands  so  conveyed 
with  moneys  belonging  to  another 
person. "  Id. 

3.  Deed  to  Husband  —  Part  Consid- 
eration Paid  by  Wife.  In  an  action 
of  ejectment  to  recover  a  life 
estate,  subject  to  the  defendant's 

I     right  of  dower,  brought  by  the 

j     devisee  of  a  decedent  ag.iinst  his 

widow,  the  defense  was  interposed 

,     that  the  defendant,  at  the  time  of 
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the  death  of  her  husband,  was 
herself  the  owner  of  the  whole 
estate  in  equity,  and  that  her  hus- 
band had  no  interest  he  could  de- 
vise to  plaintiff.  It  appeared  that 
defendant,  under  a  promise  by  her 
husband  that  he  would  take  the 
deed  in  her  name,  paid  a  part  (less 
than  a  tenth)  of  the  consideration 
for  the  conveyance  of  the  land, 
which  was  taken  absolutely  by 
the  husband  in  his  own  name, 
without  her  consent  or  knowledge. 
tleld,  that  the  facts  did  not  bring 
the  wife  within  the  provisions  of 
section  53  of  the  Statute  of  Uses 
and  Trusts,  and  that  the  payment 
of  part  of  the  consideration  did 
not  vest  in  her  any  estate  in  the 
land  conveyed.  Id. 

See  Will,  6. 


TRUST  (INDUSTRIAL). 

See  Equity,  3. 

Contract,  13,  15-17. 


UNDERTAKING. 
See  Appeal,  15. 

UNITED      STATES      REVISED 
STATUTES. 

See  Shipping,  1. 

UNITED  STATES  STATUTES. 

See  Statute-*,  10. 

UNLIQUIDATED  DEMAND. 
See  Debtor  and  Creditor,  2. 

USES  AND  TRUSTS. 

See  Statutes,  2,  8. 

VARIANCE. 
See  Pleading,  2. 

VEHICLES. 
See  Easements,  1,  2. 


VENDOR  AND  PURCHASER. 

Seal  Estate  —  Contract  for  Convey- 
ance — Outstanding  Incumbrance — 
-Action,  for  Breach.    The  mere  fact 
of  the  existence,  at  the  time  fixed 
for  the  concurrent    mutual   per- 
formance of  an  executory  contract 
for  the  conveyance  of  real  estate, 
of  a  lien  or  incumbrance  on  the 
property  which  it  is  in  the  power 
of  the  vendor  to  remove,  does  not 
relieve  the  vendee  from  the  neces- 
sity   of    making    a    tender    and 
demand  of  performance,  as  a  con- 
dition  precedent  to  the    mainte- 
nance   of    an    action    to    recover 
money  paid  on  the  contract,  or  for 
damages  as  for  a  breach  of  the 
contract  on  the  part  of  the  vendor. 
Ziehen  v.  Smith.  558 

See  Deeds,  1. 

VERDICT. 
See  Trial,  2. 

VETERANS. 

1.  Public  Employment  —  Ponder  of 
Removal.  The  effect  of  the  act 
giving  a  preference  in  public  ap- 
pointments and  employments  to 
honorably  discharged  Union  sold- 
iers and  sailors,  and  making  the 
appointees  irremovable  except 
'•for  incompetency  and  conduct 
inconsistent  with "  the  positions 
held  by  them  (Chap.  312,  Laws  of 
1884,  as  amended  by  chap.  716. 
Laws  of  1894),  is  to  leave  it  to  the 
removing  power  to  determine 
whether  the  facts  exist  which 
authorize  a  removal,  subject  to 
responsibility  for  any  willful  or 
perverse  action;  and  no  notice  or 
opportunity  to  be  heard  is  re- 
quired to  be  given  to  the  person 
whose  removal  is  contemplated 
before  the  power  cm  be  exercised. 
People  ex  rel.  v.  Morton.  156 

2.  The  Civil  Service— Con*titu{w» 
of  1894.  Section  9  of  article  5  of 
the  Constitution  of  1894 — which 
prescribes  that  appointments  and 
promotions  in  the  civil  service  of 
the  state  and  of  all  the  civil  divis- 
ions thereof  shall  be  made  accord- 
ing to  merit  and  fitness,  to  be  as- 
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certained,  so  far  as  practicable, 
by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive; 
-with  the  proviso  that  honorably 
discharged  soldiers  and  sailors  of 
the  late  civil  war  shall  be  entitled 
to  preference  in  appointment  and 
promotion,  without  regard  to  their 
standing  on  any  list  from  which 
such  appointment  or  promotion 
may  be  made  —  gives  no  prefer- 
ence to  veterans  of  the  civil  war 
over  other  citizens  of  the  state  in 
examinations,  whether  competi- 
tive or  non -competitive  ;  but  its 
meaning  in  that  when,  as  a  result 
of  examinations,  a  list  is  made  up, 
consisting  of  those  whose  merit 
and  fitness  have  been  duly  ascer- 
tained, then  the  veteran  is  entitled 
to  preference  without  regard  to 
his  standing  on  the  list.  In  re 
Keymer.  219 

3.  Unconstitutionality  of  Chap.  344 
of  1895.  The  provisions  of 
chapter  844,  Laws  of  1895,  to  the 
effect  that  as  to  honorably  dis- 
charged soldiers  and  sailors  of  the 
late  civil  war,  competitive  exami- 
nations for  appointment  in  the 
civil  service  shall  not  be  deemed 
practicable  or  necessary  in  cases 
where  the  compensation  or  other 
emolument  of  the  office  does  not 
exceed  four  dollars  per  day.  are 
in  conflict  with  section  9  of  article 
5  of  the  Constitution  of  1894,  and 
consequently  void.  Id. 


WAGES. 

See  Assignments,  8-10. 

WAIVER. 

See  Debtor  and  Creditok,  8. 
Evidence,  1. 

WAREHOUSEMAN. 

.  Negotiable  Warehouse  Certificates 
—  Issuance  by  Officer  to  Himself, 
without  Express  Authority  —  Lia- 
bility of  Company  to  Transferee. 
If  a  bank  in  good  faith  makes  a 
personal  loan  to  an  officer  of  a 
warehouse  company  having  ex- 
press authority  to  sign  and  issue 
negotiable  warehouse  receipts  or 


certificates  for  goods  deposited  by 
persons  other  than  himself,  but 
having  no  such  authority  to  sign 
or  issue  certificates  in  his  own 
favor,  upon  the  transfer  to  it,  as 
collateral  security,  of  a  warehouse 
certificate  issued  and  signed  by 
such  officer  in  his  own  favor,  and 
giving  on  its  face  a  purchaser 
thereof  such  notice  as  should  put 
a  prudent  person  upon  inquiry  in 
regard  to  the  officer's  authority, 
the  bank,  in  order  to  maintain  an 
action  against  the  company  on  the 
certificate,  on  the  company's  fail- 
ing to  produce,  or  pay  the  value 
of,  the  goods  mentioned  therein 
and  claiming  that  no  such  goods 
had  been  deposited,  must  show 
that  implied  authority  had  been 
conferred  upon  the  officer  to  issue 
certificates  to  himself  for  goods 
that  he  had  actually  deposited. 
Hanover  Nat.  Bank  v.  Am.  D.  <& 
Tr.  Co.  612 

!.  Issuance  of  Warehouse  Certificates 
—  Authority  Implied  from  Acqui- 
escence. If  an  officer  of  a  ware- 
house company  having  express 
authority  to  issue  negotiable 
warehouse  certificates  to  others 
for  goods  deposited,  but  having 
no  such  authority  to  issue  certifi- 
cates to  himself,  does  issue  ware- 
house certificates  in  his  own  favor, 
to  the  knowledge,  express  or  im- 
plied, of  the  company's  directors, 
their  acquiescence  in  such  acts, 
after  having  had  a  reasonable  time 
to  put  an  end  thereto,  will  permit 
the  inference  that  the  act  of  certi- 
fying in  his  own  favor  was  within 
tne  officer's  actual  authority,  and 
will  estop  the  company  from  deny  • 
ing,  as  to  purchasers  for  value, 
that  the  power  to  so  certify  in 
fact  existed.  ,Id. 

.  Wa rehouse  Certificates  —  Liability 
of  Company  —  Laches  of  Directors. 
The  ignorance  of  directors  of  a 
warehouse  company  that  one  of 
their  officers,  who  had  express  au- 
thority to  issue  negotiable  ware- 
house certificates  to  others  for 
goods  deposited,  had  in  as  many 
as  five  instances  issued  warehouse 
certificates  in  his  own  favor  on 
goods  deposited  by  him,  on  there- 
turn  of  which  deliveries  had  been 
made  by  the  company  in  the 
general  "course  of   its  "  business, 
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furnishes  no  excuse  to  the  com- 
pany as  against  a  purchaser  for 
value  of  a  certificate  subsequently 
issued  by  that  officer  in  his  own 
favor,  for  which  no  goods  ap- 
peared to  have  been  deposited, 
unless  the  directors  were  reason- 
ably diligent  in  supervising  the 
method  and  details  of  conducting 
the  business  under  their  control. 

Id. 

4.  Directors  of  Corporation  —  Im- 
plied Knowledge  as  to  Book  Entries. 
The  directors  of  a  warehouse  com- 
pany, being  charged  with  the  duty 
of  reasonable  inspection  of  its 
books  and  reasonable  supervision 
of  the  conduct  of  its  officers,  are, 
as  to  a  purchaser  for  value  of  one 
of  the  company's  negotiable  ware- 
house certificates,  chargeable  with 
knowledge  of  whatever  the  entries 
in  the  books  of  the  company,  made 
in  the  ordinary  course  of  its  busi- 
ness, would  have  disclosed  on 
inspection.  Id. 


WAREHOUSE  RECEIPTS. 
See  Warehouseman,  1-3. 

WARRANTY. 
See  Sales,  2. 

WATER  COURSES. 
See  Riparian  Rights. 

WATER  POWER. 
See  Riparian  Rights. 

WATERVELIET,  TOWN  OF 
See  Session  Laws,  4,  24. 

WATER  WORKS. 
See  Municipal  Corporations,  1-3. 

WILL. 

1.     Devise  —  Quantity    of    Land. 
While  the  testator's  statement  of 


quantity  of  the  land  in  a  devise 
may  not  and  should  not  always 
be  deemed  controlling  upon  the 
question  of  intent  as  to  the  extent 
of  the  devise,  it  is  a  circumstance- 
to  be  considered  in  connection 
with  other  facts  in  order  to  deter- 
mine the  actual  and  true  intent  of 
the  testator.     Chace  v.  Lamphere. 

20ft 

2.  Devise  —  Identification  of  Land. 
The  facts,  that,  in  devises  of  two 
distinct  but  contiguous  farms  to 
two  devisees,  a  farm  to  each,  the 
testator    assigned    to  each    farm 
substantially  its  correct  quantity 
in  acres,  and  also  referred  to  one 
of  them  by  the    farm   name  by 
which  it  was  known,  and  further 
designated  it  by  giving  the  name 
of  the  person  from  whom  he  had 
purchased  it,  held%  to  be  control 
ling  indications  of  an  intention  to 
devise  to  the  devisee  named  in  the 
context  the  entire  farm  so  speeifi- 
cially  described,  including  a  part 
thereof  which  was,  at  the  time  of 
the  testator's  death,  occupied  by 
the  devisee  of  the  other  farm  in 
connection  with  such  other  farm, 
although  in  another  portion  of  the 
will  the  farms  were  referred  to  as 
those  "occupied"  by  the  respec- 
tive devisees.  Id. 

8.  Subscribing  Witnesses.  Subscrib 
ing  witnesses  to  a  will  are  required 
for  the  puroose  of  attesting  and 
identifying  the  signature  of  the 
testator;  and  in  order  to  do  this, 
it  is  essential  that  they  should  see 
the  testator  subscribe  his  name,  or 
tkat  with  the  signature  visible  to 
them  he  should  acknowledge  it  to 
be  his.    In  re  Laudy.  40$ 

4.  Beneficiary.  A  beneficiary  under 
a  will,  who  has  taken  the  benefit 
of  its  provisions  and  accepted  be- 
quests in  his  favor,  cannot  in 
equity  at  the  same  time  repudiate 
its  obligations.  Oibbins  v.  Camp- 
bell. 410 

5.  Meaning  of  "Issue."  In  a  will 
the  word  "issue"  in  its  general 
sense,  in  the  absence  of  any  indi- 
cation to  the  contrary,  includes  in 
its  meaning  descendants  gener- 
ally; but  when  it  is  apparent 
from  the  extrinsic  circumstances 
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»<W*  proper  to  be   considered,  or  the 

ifan  provisions  of  the  will,  that  the  tes- 

00  ffc  tator  intended  children,  its  mean- 

tM  ing  will  be  so  limited.      Chwatal 

$w  v.  Schreiner.  683 

ertion 

deter  6.  Construction  —  "Issue."  The  will 

at  of       •  of  a   testator    who  died    before 

iffe".  the  adoption  of  the  Revised  Stat- 

in* utcs  devised  the  realty  to  the  exec- 

utors in  trust,  to  be  kept  entire 
y  and  not  to  be  sold  "during  the 

-ffi  natural  lives  of  my  children,  and 

»'•  the    natural    life  of  the   longest 

i'j  liver  of  them,  and  until  the young- 

Ip  est    person  among    such    of   the 

cfT  issue  of  my  said  children,  or  any 

of  them,  as  shall  be  living  at  the 
death  of  such  longest  liver,   or 
shall  be  born  in  due  time  after- 
c  -         wards,  shall  come  to  the  age  of 

;■  twenty-one  years."    By  the    dis- 

posing clause  of  the*  will,  the 
realty,  on  the  expiration  of  the 
trust,  was  devised  to  the  testa- 
tor's grandchildren  and  to  their 
issue,  "to  take  said  estate  in  like 
manner  in  every  respect  as  if  it 
had  been  the  estate  of  the  respec- 
tive parents  of  such  grandchildren 
as  tenants  in  common,  and  had 
descended  to  them,  and  their  law- 
ful issue  by  inheritance/'  At  the 
time  of  the  testator's  death  there 
were  children  and  grandchildren, 
but  no  jcreat-grandchildren,  in 
being.  Held,  that  the  purpose  of 
j  the  testator,  expressed  in  the  dis- 

\  posing   clause,    that   his    grand- 

children should  take  the  estate, 
considered  in  connection  with  the 
fact  that  no  great  grandchildren 
were  in  being  at  his  death,  indi- 
cated that  he  inteuded  by  the 
word  "issue,"  as  used  in  fixing 
the  term  of  the  trust,  children  of 
his  children,  that  is,  his  grand- 
children. 
Held,  also,  that  the  will  disclosed  on 
intention  on  the  part  of  the  tes- 
tator to  continue  the  trust  as  long 
as  he  had  the  power  to  do  so, 
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under  the  rule  as  to  future  limita- 
tions then  in  force.  Id. 

.  Suspension  of  Power  of  Aliena* 
tion.  Where  the  intent  of  the 
testator  as  to  the  term  of  a  limita- 
tion upon  the  absolute  power  of 
alienation  is  left  uncertain  and 
doubtful,  that  construction  should 
be  adopted  which  is  nearest  in 
accord  with  public  policy.        Id. 


WITNESS. 

1.  Non-expert  Witness  —  Evidence  a* 
to  Mental  Condition.  Persons  not 
experts,  after  testifying  to  facta 
and  incidents  in  relation  to  a  per- 
son, tending  to  show  soundness  or 
unsoundness  of  mind,  may  tes- 
tify to  the  impression  produced 
upon  them  thereby,  and  as  to 
whether  the  acts  and  declarations 
testified  to  impressed  them  aa 
rational  or  irrational;  but  they 
cannot  be  permitted  to  give  an 
opinion  as  to  the  general  sound- 
ness or  unsoundness  of  mind  of 
the  person,  or  as  to  his  mental 
capacity.     People  v.  Strait.       56& 

2.  Expert  Witness  —  Insanity  — > 
Baxisof  Opinion.  An  expert  wit* 
ness*cannot  give  an  opinion  as  to- 
the  mental  condition  of  a  person, 
based  upon  statements  made  to- 
him  by  such  person  not  in 
evidence.  Id^ 

3.  Expert  Witness  —  Insanity  — 
Basis  of  Opinion.  Statements  of 
a  party  as  to  his  past  conduct,, 
made  several  months  after  the* 
commission  of  an  alleged  criminal 
act,  cannot  be  the  basis  of  an 
expert  opinion  as  to  his  mental 
condition  at  the  time  of  commit- 
ting the  act.  Id. 

See  Bills,  Notes  and  Checks,  8,  ft% 
Will,  3. 
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the  death  of  her  husband,  was 
herself  the  owner  of  the  whole 
estate  in  equity,  and  that  her  hus- 
band had  no  interest  he  could  de- 
vise to  plaintiff.  It  appeared  that 
defendant,  under  a  promise  by  her 
husband  that  he  would  take  the 
deed  in  her  name,  paid  a  part  (less 
than  a  tenth)  of  the  consideration 
for  the  conveyance  of  the  land, 
which  was  taken  absolute1;/  by 
the  husband  in  his  own  name, 
without  her  consent  or  knowledge. 
{{eld,  that  the  facts  did  not  bring 
the  wife  within  the  provisions  of 
section  53  of  the  Statute  of  Uses 
and  Trusts,  and  that  the  payment 
of  part  of  the  consideration  did 
not  vest  in  her  any  estate  in  the 
land  conveyed.  Id. 

See  Will,  6. 


TRUST  (INDUSTRIAL). 

See  Equity,  3. 

Contract,  13,  15-17. 


UNDERTAKING. 

See  Appeal,  15. 

UNITED      STATES      REVISED  j 
STATUTES.  , 

See  Shipping,  1.  j 

UNITED  STATES  STATUTES. 

See  Statutes,  10. 

UNLIQUIDATED  DEMAND. 
See  Debtor  and  Creditor,  2. 

USES  AND  TRUSTS. 
See  Statutes,  2,  8. 

VARIANCE. 
Sec  Pleading,  2. 

VEHICLES. 
See  Easements,  1,  2. 


VENDOR  AND  PURCHASER. 

Real  Estate  —  Contract  for  Convey- 
ance — Outstanding  Incumbrance — 
Action  for  Breach.  The  mere  fact 
of  the  existence,  at  the  time  fixed 
for  the  concurrent  mutual  per- 
formance of  an  executory  contract 
for  the  conveyance  of  real  estate, 
of  a  lien  or  "incumbrance  on  the 
property  which  it  is  in  the  power 
of  the  vendor  to  remove,  does  not 
relieve  the  vendee  from  the  neces- 
sity of  making  a  tender  and 
demand  of  performance,  as  a  con- 
dition precedent  to  the  mainte- 
nance of  an  action  to  recover 
money  paid  on  the  contract,  or  for 
damages  as  for  a  breach  of  the 
contract  on  the  part  of  the  vendor. 
Ziehen  v.  Smith.  558 

See  Deeds,  1. 


VERDICT. 
See  Trial,  2. 


VETERANS. 

1.  Public  Employment  —  Pother  of 
Removal.  The  effect  of  the  act 
giving  a  preference  in  public  ap- 
pointments and  employments  to 
honorably  discharged  L4nion  sold- 
iers and  sailors,  and  making  the 
appointees  irremovable  except 
*  *  for  incompetency  and  conduct 
inconsistent  with"  the  positions 
held  by  them  (Chap.  312,  Laws  of 
1884,  as  amended  by  chap.  716. 
Laws  of  1694),  is  to  leave  it  to  the 
removiug  power  to  determine 
whether  the  facts  exist  which 
authorize  a  removal,  subject  to 
responsibility  for  any  willful  or 
perverse  action;  and  no  notice  or 
opportunity  to  be  heard  is  re- 
quired to  be  given  to  the  person 
whose  removal  is  contemplated 
before  the  power  can  be  exercised. 
People  ex  rel.  v.  Morton.  156 

2.  The  Civil  Service —  Constitution 
of  1894.  Section  9  of  article  5  of 
the  Constitution  of  1894 — which 
prescribes  that  appointments  ami 
promotions  in  the  civil  service  of 
the  state  and  of  all  the  civil  divis- 
ions thereof  shall  be  made  accord- 
ing to  merit  and  fitness,  to  be  as- 
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certained,  so  far  as  practicable, 
by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive; 
with  the  proviso  that  honorably 
discharged  soldiers  and  sailors  of 
the  late  civil  war  shall  be  entitled 
to  preference  in  appointment  and 
promotion,  without  regard  to  their 
standing  on  any  list  from  which 
such  appointment  or  promotion 
may  be  made  —  gives  no  prefer- 
ence to  veterans  of  the  civil  war 
over  other  citizens  of  the  state  in 
examinations,  whether  competi- 
tive or  non -competitive ;  but  its 
meaning  is  that  when,  as  a  result 
of  examinations,  a  list  is  made  up, 
consisting  of  those  whose  merit 
and  fitness  have  been  duly  ascer- 
tained, then  the  veteran  is  entitled 
to  preference  without  regard  to 
his  standing  on  the  list.  In  re 
Keymer.  219 

3.  Unconstitutionality  of  Chap.  344 
of  1895.  The  provisions  of 
chapter  844,  Laws  of  1895,  to  the 
effect  that  as  to  honorably  dis- 
charged soldiers  and  sailors  of  the 
late  civil  war,  competitive  exami- 
nations for  appointment  in  the 
civil  service  shall  not  be  deemed 
practicable  or  necessary  in  cases 
where  the  compensation  or  other 
emolument  of  the  office  does  not 
exceed  four  dollars  per  day.  are 
in  conflict  with  section  9  of  article 
5  of  the  Constitution  of  1894,  and 
consequently  void.  Id. 


WAGES. 

See  Assignments,  8-10. 


WAIVER. 

See  Debtor  and  Creditor,  8. 
Evidence,  1. 


WAREHOUSEMAN. 

1.  Negotiable  Warehouse  Certificates 
—  Issuance  by  Officer  to  Himself, 
without  Express  Authority  —  Lia- 
bility of  Company  to  Transferee. 
If  a  bank  in  good  faith  makes  a 
personal  loan  to  an  officer  of  a 
warehouse  company  having  ex- 
press authority  to  sign  and  issue 
negotiable  warehouse  receipts  or 


certificates  for  goods  deposited  by 
persons  other  than  himself,  but 
having  no  such  authority  to  sign 
or  issue  certificates  in  his  own 
favor,  upon  the  transfer  to  it,  as 
collateral  security,  of  a  warehouse 
certificate  issued  and  signed  by 
such  officer  in  his  own  favor,  and 
giving  on  its  face  a  purchaser 
thereof  such  notice  as  should  put 
a  prudent  person  upon  inquiry  in 
regard  to  the  officer's  authority, 
the  bank,  in  order  to  maintain  an 
action  against  the  company  on  the 
certificate,  on  the  company's  fail- 
ing to  produce,  or  pay  the  value 
of,  the  goods  mentioned  therein 
and  claiming  that  no  such  goods 
had  been  deposited,  must  show 
that  implied  authority  had  been 
conferred  upon  the  officer  to  issue 
certificates  to  himself  for  goods 
that  he  had  actually  deposited. 
Hanoter  Nat.  Bank  v.  Am.  D.  & 
Tr.  Co.  612 

!.  Issuance  of  Warehouse  Certificates 
—  Authority  Implied  from  Acqui- 
escence. If  an  officer  of  a  ware- 
house company  having  express 
authority  to  issue  negotiable 
warehouse  certificates  to  others 
for  good 8  deposited,  but  having 
no  such  authority  to  issue  certifi- 
cates to  himself,  does  issue  ware- 
house certificates  in  his  own  favor, 
to  the  knowledge,  express  or  im- 
plied, of  the  company's  directors, 
their  acquiescence  in  such  acts, 
after  having  had  a  reasonable  time 
to  put  an  end  thereto,  will  permit 
the  inference  that  the  act  or  certi- 
fying in  his  own  favor  was  witbiu 
the  officer's  actual  authority,  and 
will  estop  the  company  from  deny- 
ing, as  to  purchasers  for  value, 
that  the  power  to  so  certify  in 
fact  existed.  ¥Id. 

.  Warehouse  Certificates  —  Liability 
of  Company  —  Laches  of  Directors. 
The  ignorance  of  directors  of  a 
warehouse  company  that  one  of 
their  officers,  who  had  express  au- 
thority to  issue  negotiable  ware- 
house certificates  to  others  for 
goods  deposited,  had  in  as  many 
as  five  instances  issued  warehouse 
certificates  in  his  own  favor  on 
goods  deposited  by  him,  on  there- 
turn  of  which  deliveries  had  been 
made  by  the  company  in  the 
general   course  of   its  *  business, 
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furnishes  no  excuse  to  the  com- 
pany as  against  a  purchaser  for 
value  of  a  certificate  subsequently 
issued  by  that  officer  in  his  own 
favor,  for  which  no  goods  ap- 
peared to  have  been  deposited, 
unless  the  directors  were  reason- 
ably diligent  in  supervising  the 
method  and  details  of  conducting 
the  business  under  their  control. 

Id. 

4.  Directors  of  Corporation  —  Im- 
plied Knowledge  as  to  Book  Entities. 
The  directors  of  a  warehouse  com- 
pany, being  charged  with  the  duty 
of  reasonable  inspection  of  its 
books  and  reasonable  supervision 
of  the  conduct  of  its  officers,  are, 
as  to  a  purchaser  for  value  of  one 
of  the  company's  negotiable  ware- 
house certificates,  chargeable  with 
knowledge  of  whatever  the  entries 
in  the  books  of  the  company,  made 
in  the  ordinary  course  of  its  busi- 
ness, would  have  disclosed  on 
inspection.  Id. 


WAREHOUSE  RECEIPTS. 
See  Warehouseman,  1-3. 

WARRANTY. 

See  Sales,  2. 

WATER  COURSES. 
See  Riparian  Rights. 

WATER  POWER. 

See  Riparian  Rights. 

WATERVELIET,  TOWN  OF 
See  Session  Laws,  4,  24. 

WATER  WORKS. 
See  Municipal  Corporations,  1-3. 

WILL. 

1.     Devise  —  Quantity     of    Land. 
While  the  testator's  statement  of 


quantity  of  the  land  in  a  devise 
may  not  and  should  not  always 
be  deemed  controlling  upon  the 
question  of  intent  as  to  the  extent 
of  the  devise,  it  is  a  circumstance 
to  be  considered  in  connection 
with  other  facts  in  order  to  deter- 
mine the  actual  and  true  intent  of 
the  testator.     Chace  v.  Lamphere. 

20ft 

2.  Devise  —  Identification  of  Land. 
The  facts,  that,  in  devises  of  two 
distinct  but  contiguous  farms  to 
two  devisees,  a  farm  to  each,  the 
testator    assigned    to  each    farm 
substantially  its  correct  Quantity 
in  acres,  and  also  referred  to  oue 
of  them  by  the   farm   name  by 
which  it  was  known,  and  further 
designated  it  by  giving  the  name 
of  the  person  from  whom  he  had 
purchased  it,  held,  to  be  control 
ling  indications  of  an  intention  to 
devise  to  the  devisee  named  in  the 
context  the  entire  farm  so  specifi- 
cially  described,  including  a  part 
thereof  which  was,  at  the  time  of 
the  testator's  death,  occupied  by 
the  devisee  of  the  other  farm  in 
connection  with  such  other  fann, 
although  in  another  portion  of  the 
will  the  farms  were  referred  to  as 
those  "occupied"  by  the  respec- 
tive devisees.  Id. 

3.  Subscribing  Witnesses.  Subscrib 
ing  witnesses  to  a  will  are  required 
for  the  puroose  of  attesting  and 
identifying  the  signature  of  the 
testator;  and  in  order  to  do  this, 
it  is  essential  that  they  should  see 
the  testator  subscribe  his  name,  or 
tkat  with  the  signature  visible  to 
them  he  should  acknowledge  it  to> 
be  his.    In  re  Laudy.  4G& 

4.  Beneficiary.  A  beneficiary  under 
a  will,  who  has  taken  the"  benefit 
of  its  provisions  and  accepted  be- 
quests in  his  favor,  cannot  in 
equity  at  the  same  time  repudiate 
its  obligations.  Gibbins  v.  Camp- 
bell. 410 

5.  Meaning  of  fi  Issue."  In  a  will 
the  word  "issue"  in  ita  general 
sense,  in  the  absence  of  any  indi- 
cation to  the  contrary,  includes  in 
its  meaning  descendants  gener- 
ally ;  but  when  it  is  apparent; 
from  the  extrinsic  circumstances 
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proper  to  be  considered,  or  the 
provisions  of  the  will,  that  the  tes- 
tator intended  children,  its  mean- 
ing will  be  so  limited.  Ckwatal 
v.  Schreiner.  683 

6.  Construction  —  " Issue"  The  will 
of  a  testator  who  died  before 
the  adoption  of  the  Revised  Stat- 
utes devised  the  realty  to  the  exec- 
utors in  trust,  to  be  kept  entire 
and  not  to  be  sold  "during  the 
natural  lives  of  my  children,  and 
the  natural  life  of  the  longest 
liver  of  them,  and  until  the  young- 
est person  among  such  of  the 
issue  of  my  said  children,  or  any 
of  them,  as  shall  be  living  at  the 
death  of  such  longest  liver,  or 
shall  be  born  in  due  time  after- 
wards, shall  come  to  the  age  of 
twenty-one  years."  By  the  dis- 
posing clause  of  the*  will,  the 
realty,  on  the  expiration  of  the 
trust,  was  devised  to  the  testa- 
tor's grandchildren  and  to  their 
issue,  "to  take  said  estate  in  like 
manner  in  every  respect  as  if  it 
had  been  the  estate  of  the  respec- 
tive parents  of  such  grandchildren 
as  tenants  in  common,  and  had 
descended  to  them,  and  their  law- 
ful issue  by  inheritance."  At  the 
time  of  the  testator's  death  there 
were  children  and  grandchildren, 
but  no  great-grandchildren,  in 
being.  Held,  that  the  purpose  of 
the  testator,  expressed  in  the  dis- 
posing clause,  that  his  grand- 
children should  take  the  estate, 
considered  in  connection  with  the 
fact  that  no  great-grandchildren 
were  in  being  at  his  death,  indi- 
cated that  he  intended  by  the 
word  *  'issue,"  as  used  in  fixing 
the  term  of  the  trust,  children  of 
his  children,  that  is,  his  grand- 
children. 

Held,  also,  that  the  will  disclosed  on 
intention  on  the  part  of  the  tes- 
tator to  continue  the  trust  as  long 
as  he  had  the  power  to  do  so, 
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under  the  rule  as  to  future  limita- 
tions then  in  force.  Id. 

7.  Suspension  of  Power  of  Aliena- 
tion. Where  the  intent  of  the 
testator  as  to  the  term  of  a  limita- 
tion upon  the  absolute  power  of 
alienation  is  left  uncertain  and 
doubtful,  that  construction  should 
be  adopted  which  is  nearest  in 
accord  with  public  policy.        Id* 


WITNESS. 

1.  Non-expert  Witness  —  Evidence  a* 
to  Mental  Condition.  Persons  not 
experts,  after  testifying  to  facta 
and  incidents  in  relation  to  a  per- 
son, tending  to  show  soundness  or 
unsoundness  of  mind,  may  tes- 
tify to  the  impression  produced 
upon  them  thereby,  and  as  to 
whether  the  acts  and  declarations 
testified  to  impressed  them  as 
rational  or  irrational;  but  they 
cannot  be  permitted  to  give  an 
opinion  as  to  the  general  sound- 
ness or  unsoundness  of  mind  of 
the  person,  or  as  to  his  mental 
capacity.     People  v.  Strait.       56ft 

2.  Expert  Witness  —  Insanity  — > 
Basis  of  Opinion.  An  expert  wit- 
ness^cannot  give  an  opinion  as  to- 
the  mental  condition  of  a  person, 
based  upon  statements  made  to 
him  by  such  person  not  in 
evidence.  Id* 

8.  Expert  Witness  —  Insanity  — 
Basis  of  Opinion.  Statements  of 
a  party  as  to  his  past  conduct,, 
made  several  months  after  the- 
commission  of  an  alleged  criminal 
act,  cannot  be  the  basis  of  an 
expert  opinion  as  to  his  mental 
condition  at  the  time  of  commit- 
ting the  act.  Id% 

See  Bills,  Notes  and  Checks,  8,  9„ 
Will,  8. 


